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3axionoyKpaincbKo20 HaYiOHALHO20
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CcmyoeHm KpUOUYHO20 (Paxyibmeny
3axionoykpaincbk020 HAYIOHATLHO2O
YHigepcumemy ma icmopuiuHo2o @axynemeny
TepHoninbcbK020 HAYIOHATLHOLO NEOA20CTUHOZ0
yuieepcumemy im. B. 'namiwoxka

JIEP)KABHE BYIIBHUILITBO TA JEPKABHO-IIPABOBI IJIEI ITABJIA
CKOPOITAJACBKOI'O

Poszenanymo ocnosni emanu po3dyoosu Yxpaincokoi Jlepoicasu ma sminu noenadie Ilasia Cxoponadcvkoeo na
depaicasgy i npaso. Buceimieno ypoku 0epaicagnoco 6yoisHuymaea y 3a3nadenuti nepiod. Poskpumo 36’130k midc ioesmu
Temvmana npo opmy deparcasu (popma Oepricasnozo npaesiinks, 0epHcABHO20 YCMPOIO | NOIMUYHO20 PeXCUMy) ma
npakmuunum eminennam 6 Ykpaiuncwokiu [epocasi. [Jocniodceno ponv npasa y npoyeci 0epaicagnozo Oyoisnuymea 32i0-
Ho 3 konyenyieto I1. Cxoponadcwvkroeo.

Obpynmosano, wo pezyromamu Oisavhocmi I1. Cxoponaocbkoeo € aKmyanbHuMu ma HA036UUAUHO
KOPUCHUMU OJisl He3anedcHoi YKpainu, addce mMyopa noaimuka KOHCEPSAMUsMy, 8PAXY68anHHs HAYIOHAIbHO2O ACHEKNy
ma 00cgidy 0epaircasHuymea y 6ypemui uacu 00noModlce Haulill 0epicasi y CmaHosienHi 0eMoKpamii ma € HauKpawum
npocragnenusm nam 'smi I emomana.

Kniouosi cnosa: I'emvman I[lasno Croponaocvkuti, Yxpaincoxa Jlepoicasa, oepoicagomeopui npoyecu
Yxpaiucoroi [epocasu, I'emvmanam, Koncepeamusm.

© Muxona Kpaeuyk, Apcex Pomatia, 2022
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Teopia Ta icTopia Aepxasu i npasa. cTopia NOMTAYHIAX | MPABOBHX BEHb.
inocodhis npasa.

Kravchuk M., Romaniv A.

State building and state and legal ideas of Pavlo Skoropadskyi

The main stages of the development of the Ukrainian State and changes the in Pavlo Skoropadskyi’s views on
the state and law are considered. The lessons of state construction in the specified period are highlighted. The article
reveals the connection between the Hetman’s ideas about the form of the state (the form of state government, state
organization and political regime) and its practical implementation in the Ukrainian state. The role of law in the process
of state building is studied according to P. Skoropadskyi’s concept.

Itis substantiated that the results of P. Skoropadskyi’s activities are relevant and extremely useful for independent
Ukraine, because the wise policy of conservatism, taking into account the national aspect and the experience of
statesmanship in turbulent times will help our state in the establishment of democracy, and it is the best glorification of
the Hetman’s memory.

Keywords: Pavlo Skoropadskyi, the Ukrainian State, the state-building processes of the Ukrainian State, the
Hetmanate, conservatism.

ITocranoBka npodJieMu. JlepxaBHO-NIPABOBI NOITISLAN BU3HAYHUX NTOCTAaTe! YKpaiHCBKOI 1CTOPii 3aBk U
OyJIM OJTHUM 13 BaroMux (pakTopiB, 10 MaJIM BUPIMMAIGHUH BILTMB Ha XiJ] TIOJIif B YKpaiHi Ta TeOMOIITHYHY CUTYya-
1ito 3aragoM. OCOOIUBO IITIOpaTi3M i/1eil Ta 3MaranbHICTh 3a iXHE BTINEHHS B )KUTTS NPOSBUIINCH IIiJ Yac yKpaiH-
cpKoi pepodrortii 19171921 pp., KOJIU CYCHILCTBO MEPEIIOBHIOBAIH Pi3HOMAaHITHI 11€0J10Tii BCHOTO HOTITUYHOTO
cnekTpa. Cepes IUIesS AN TOTOYACHUX JEP’KaBHUKIB HaMsCKpaBillle BTUIMIINCH B XKUTTS MOTJIU reThMaHa IlaBma
CKOpOTaICEKOTO0, SKHiA TI0YaB po30yIOBY KpaiHH 3 ii MPaKTUIHOI peatiallii, HATOMICTh IIOBHOIIIHHO TCOPSTHYHY
OCHOBY PO3pOOUB IicIs BiAXOAy Bia Biaan. [1moau Horo mpaili akTyanbHi Ta HaA3BUYaliHO KOPHCHI IS Cy4acHOT
HE3aJIeKHOI YKpaiHH, aJke MyIpa MOJITHKAa KOHCEPBATU3MY i3 BpaXyBaHHSIM HAIllOHAJIILHOTO acleKTy Ta JOCBiJ
JIep>kaBOTBOPEHHS B OypeMHI 4acu TOTIOMOXKYTh YKpPaiHi y CTAHOBJICHHI AEMOKpaTii 1 3MilIHEHHI MOTHBALLiT III0JI0
3axMCTy ii BiJ MiBHIYHOTO 3arapOHMKa, a e HaiiKpalle yciaBieHHs nam’ saTi I'eTbmaHa.

[lomo akTyaabHOCTI 1Ti€T TpoOIeMaTHKH, TOLIIFHO HaBeCTH apryMenTaitito /I, SIneBchkoro: «Ha mepmmii
TTOTJISIT OCOOJIMBOCTI CTAaHOBJICHHS Ta (PYHKIIIOHYBaHHS yKpaiHchkoi Jepxkasu (y]1) Ha godi 3 I1. Ckoponaachkum
€ TEeMOIO, BUBYCHOIO BITYM3HSIHHMHU CYCITIIBCTBO3HABIIAMHU HAWOLIBII IPYHTOBHO, BCEOIUHO Ta 00’ €EKTHBHO. ...
Bignogizeit 6yno chopMyasoBaHo 0e31id, yCiM IM, Ha IEPEKOHAHHS aBTOpa CHENiaTbHOT0 KOMIETEHTHOTO JIOCTi-
JDKEHHS, Opakye 00’€KTHBHOCTI y BUCBITJIIEHHI OCHOBHHX TOAIN Ta mpoleci yaciB ykpaiHcekoi [lep>xkaBu. Bonu
HECYTh BiIOMTOK OCOOMCTHX CHMIMATIl UM aHTHIATIH aBTOPIiB 0 F€TbMAHCHKOTO pexumy» [24, c. 6—7]. ue mia-
TBEPHKEHO 1 MOIMEPEIHBOI0 aBTOPCHKOI0 HAYKOBOIO PO3BINKOIO, IO «ITUTAHHS CTAHOBJICHHS Ta iCHYBAaHHS YKpa-
fHChKOiI JleprkaBu 3a retbMana [1. Ckoponancekoro 3 29 kBitHs 10 14 rpyanst 1918 p. i fioro mosiTHKa BUCBITIICHI
B HAyKOBI JiTepaTypi HatOiIbI cynepewBo» [8, c. 117]. 3a tBepmkenHsam O. Tumornryka: «Tsrap KomumHix
3aiJIe0JIOTi30BaHMX OIIHOK Ta iCTOPUYHUX IITaMIIIB IIe JIOCI 3A1MCHIOE TUCK HE JIMIIE Ha TIePEeCiYHUX TPOMAJISH,
a i Ha BITYM3HSHUX HAYKOBIIIB. 3 iHIIOTO OOKY, OYEBHUIIHI CHOTOIHI MPOPaXyHKH COI[IalliCTUYHOTO YKJIay TOCIIO-
JapIOBaHHS MPUXIUTBHAKA PUHKOBOI opieHTaMii rerbMaHa [1. CKopomaachKoro BUKOPUCTOBYIOTE JUIS OB pilry-
90ro 00TPYHTYBaHHS CBOIX HOTJIIIB. 3arajoM HAyKOBI PUCTPACTI, IO BUPYIOTh CEPen AOCIITHUKIB YKPaiHCHKOT
JepkaBH, Bil [[OTO HE BILyXaroTh» [21, C. 6]. Takox BUeHHII aKIIEHTYBaB yBary Ha TOMY, 110 «yHiBepcain C. ITet-
JIIOPHU, BUAQHUH MiJ 9ac MOBAJICHHS TeThbMAHCHKOI BIIaM, CTAB BUPOKOM I'€ThMAHOBI 1 TUM, XTO 3allpOBaIXXyBaB
Woro BiamHi1 yctaHOBH. 3rifiHO 3 moctaHoBoto YHp, I1. Ckoponackkuii OroyonryBaBcs 1mo3a 3aKOHOM «3a yTBOpe-
Hi HUM O€3YHMHCTBA MPOTH CAMOCTIHHOT YKpaTHChKOT pecITyOJliky, 3a 3HUIICHHS ii BOJIBHOCTEH, 3a TIepEIIOBHEHHS
TIOpEM HaWKpaIIiMH CHHAMH YKPaiHCHKOTO HapOAY, 32 PO3CTPLNI CEIsH, 3a PYHHYBaHHS Cill 1 32 HACHIIECTBO HAll
poOiTHHUKaMH 1 censiHaMm. ... Ha TOBIi poKy 11l JIFOAX CTaNIN «3paHUKAMH YKpaiHNY, «TeThbMAaHCHKIMHU KaTaMIiy,
«HIMEUBKUMU Miaady3HukaMuy». Maibke HE TOPKHYIJIACS iX XBIIISA iCTOPHYHOI peadinmiTanii, ska Ha modatky 90-x
B eiopii BiTHOBICHHS HE3AIEKHOCTI YKPaiHU MPOKOTHIACS TI0 11 KOJIUIIHIX ASPKaBHUX Jis9aX 1HKOJM JIHIIE 3
03HAaKaMH I'yYHOCTI IXHIX CaMOCTIHHHX racei. AJie ChOTOJIHI, Micisl 0araTboX pOKiB HE3AIEKHOCTI YKpaiHH, KOIU
HaIlIe CYCHIJILCTBO BXKE HE JIMIIE OTPUMAIIO MOYKIIUBICTD, & i TICBHOIO MipOIO 03HAHOMUIIOCH 3 3aTralbHOIOICEKUM
CBITOTJISIOM, HACTaB yac MPUIHMHATH PaJuKalbHI MOTIISAIN Ha BITYM3HAHY icTopifo. HayKkoBIli MaloTh YCYHYTH
PO3XOIKEHHS y BU3HAUCHHI POJIi OKPEMHUX ICTOPUYHUX IOCTATEH, sIKi Opaiy y4acTh Y BH3BOJIBHUX 3MaraHHIX
ykpainu 1917-1921 pp., BCTAHOBUTH MEXY iXHBOT'O JIMCHOTO 3HAYEHHS Y BITYU3HSIHOMY JI€PKaBOTBOpeHHD» [20,
c. 422]. Orxe, po3poOka 00paHOi TEMU CBO€YACHA H aKTyalbHa.

AHaJIi3 ocTaHHIX q0CaiKeHb i myoaikanii. JlociimpkeHHs nporecy aepKaBoTBOpeHHS nepioay [1asma
Ckoporaacekoro 1 GopMyBaHHS HOTO TOTIISIIB HA IEPXKABY Ta MPaBO BIIOOPaXKeHi y MpalsX BUCHHUX, 30KpeMa
O. boiika, A. bypaBuenkoBa, I1. I"aii-Hwxkauka, 1. 'upuua, M. ['naBarskoro, C. 'pomenka, B. 3acekina, B. Kyib-
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ynipkoro, C. Kynsuunpekoro, B. Moposa, JI. Ocaynenka, I'. [Tanakina, 1. CronarokoBa, FO. Tepemenka, O. Tum-
omyka, SI. Tunyenka, b. Tumuka, 5. @aizynina, A. YaiikoBcbkoro, /. SIHEBCHKOTO Ta iH.

MeTo10 cTATTI € JOCHIPKEHHS 1 BiToOpaXeHHs MIPOLIEeCy AepxKaBHOro OyJiBHULITBA Ta PO3BUTKY JEPKaB-
HO-TIPaBOBUX iielt reTbMaHa ykpaincekoi JlepskaBu renepaina [lapiaa Ckoponaackkoro.

3aB/aHHs HAyKOBOI PO3BITKH — BIJOOPaKCHHS OCOOJIMBOCTEH JEpKaBHOTO OYIIBHUIITBA YKPaiHCHKOT
JlepkaBu; pO3KPHUTTA COLIATBHO-TIONITHYHOTO CTAHOBUINA B yKpaiHi B mepiof 'eTbMaHaTy; OKpecieHHs OCHO-
BHUX HampsMKiB reHesucy ['eTbMaHchkol JlepikaBu; BHOKPEMIICHHS KJIFOUOBHX IMOJITUYHUX 1 MPABOBUX imeit
I1. Cxoponancbkoro.

BukJag ocHOBHOTO MaTepiaiy aociimkenHs. Hacamnepen 1OpedHO OKpEeCINTH YMOBH, B SIKHX BiJl-
OyBaBcsl IpOIIEC JePKABOTBOPEHHSI Y 3a3HAUEHUM Tepiol. 3a marepiajiaMu OUTBIIOCTI TOCIiIHHUKIB, — 1ie OyB
HaHCTIOKIMHINIMIA eTar Jep>kaBHOTO OyniBHUITBa yKkpainu. Tak, M. ['naBanbkuii 3a3HaumB: «[ eThbMaHChKa pec-
myOurika, ypsaa skoi odonuB I1. Ckoponalchkuii, MpoicHyBaa JIMIIE CiM 3 TIOJIOBUHOKO MicAliB. To OyB mepion
COIIAJBHOTO 1 IPOMAaJICBKOTO CIOKOI0, MIPUKJIAJ TOTO, SIK MOKHA YIPABIISATH KPaiHOIO B YMOBaX PO3PyXH 1 Xao-
cy. [laBno Cxoponancbkuii mparHyB noOyyBaTH CTaOUIbHY JIepaKaBy, 3aBXK/IU 3aXUIIAB YKpaiHChKi iHTepecu. Ha
’KaJb, pO3B’A3aHH KITYOKa BHYTPIIIHIX i 30BHINIHIX MPOTHPIY BUABKIIOCH HE ITiJI CHJTY OCTAHHBOMY IeTbMaHy» [5,
¢. 3]. OnHak mo-iHmoMy orinuB Toi 4yac I1. Iaii-HmxkHauk: «[IpakTHaHO Bech HEOBrUil niepion npasiinas [1as-
na Cxopormajicekoro, 3 29 kBitHa 1o 14 rpymas 1918 poky, Bi3zHaYaBcs MOCTIHHOW OOPOTHOOIO TeThbMaHCHKOT
«/lepxaBHoi BapTh» (yKpaiHcbkoi nomimii) Ta OcibHoro (OcobmuBoro) Bimminy ocoductoro IlITaby rerpmana 3
3arpo3aMu yKpaiHChKii JleprkaBi, o BUXOAWIH 3 OOKY Pi3HHX MOJITHIHUX CHII. OCOOIHMBO Y IILOMY HAIPSMIi Bij-
3HAYMJIMCS OpTaHi3allii T1iBOTO CIPsIMyBaHHS (BiJ pOCiiicbKUX OiBIIOBUKIB, €CEPiB Ta aHAPXICTIB IO YKPATHCHKUX
coliaj-JeMOKpaTiB 1 COLiaNiCTiB-PEBOIOIIOHEPIB, IO PaHillle BXOAUIN 0 EHTPAIBHOI pajan), SKi pO3TOPHYIH
B YKpaiHi IIUTy MEpexy 3 PO3MOBCIOKEHHS IPOITaraH i, Habopy T0OpOBOJIBIIIB, ITIAHYBaHHS TEPAKTIB U, yPEIIITi,
— oprasi3artii moBctaaus [4].

3a cnoBamu 5. Tunuenka: «['erbMan I1. Ckoponaacekuil y cydacHii JiTepaTypi CTaB Maike KyJIbTO-
BOIO ITOCTATTIO. 3HAYHA YAaCTHHA i/iealTizye yacu HOoro NpapiliHHS, a e OUIbIIe — MisSNbHICTh T€ThbMAHCHKOIO Yps-
oy» [21, c. 4].

JIbBiBCHKI BU€HI OIiHWIN [ eTbMaHaT KPUTUYHO: «BiAMOBIIHO 10 T€ThbMaHCHKOTO JACKPETYy MpO TUMYa-
COBWIA yCTpii YKpaiHK OyJia BCTAHOBJICHA 3aMiCTh JIEMOKPATUYHOT pECITyOJIiKHA CBOTO POy KOHCTHTYIIHHA CIIa]I-
KOBa MOHapXisl. ' eTbMaHOB1 HaJIexkalia BCs IOBHOTA 3aKOHO/IaBYO1, BUKOHABYOT BJIaJIH, BiH OYB TAKOX BEPXOBHUM
«BO€BOMIOIO apMii 1 (I0TYy. ...IloHOBIEHO ONEepenHiil, Aifouuii Iie 3a napaTy aAMiHICTPaTUBHO-TEPUTOPIAIbHUIN
MOJTiT Ha TYOEpHii, MOBITH, BOJOCTI. Ypsial, cOPMOBAHHUH T€TbMaHOM, CKJIaJIaBCs 3/1COUTBIIIONO 3 POCIHCHKHX Ka-
JICTIB 1 MOHAPXICTIB. y TYOCpHIsAX, MOBITaX MPU3HAYAIUCS CTAPOCTH — TAKOXK 3 KOJHUIIIHIX FeHEepaiB, MOMINIUKIB,
ApPChKUX YMHOBHUKIB. [Tifi BUTTISAIOM Tak 3BaHOI JIEpP)KAaBHOI BapTH BIAPOJKYBanacs crapa OXpaHKa, IMOJIIis.
Bech mTab 1 koMaHAyBaHHS BiiCHKOBUX YaCTHH CKIAJaliUCs 3 Mapchbkux odinepi. OdimiiHO ypsIOBOIO MO-
BOIO Oyina pociiiceka. ...2KopcToko mpuayuryBaiucs Oy/b-sIKi POSIBU HEBIOBOJIEHHSA YW Omo3uiii. [lisubHicTh
TeTHMAHCHKUX YCTaHOB Ta OPTaHiB MPOXOIHIIA ITiJ CYBOPHM HATISIIOM OKYMAiiHOI BIAH, IO IIOCHICHO TPOI0-
BXKyBanu rpabyBatu ykpainy. Emenonamu Bignpasisutocs y HiMmedqunHy 3epHO, M’5ICO, M, IyKOp, Macyo, Ipo-
MUCJIOBE YCTaTKyBaHHsI. Taka rpa0iKHHIBKA MOJITHKA OKYNAiHOT BIIaIU Ta aHTHHAPOIHA — TeTEMaHAaTy, BUKJIH-
Kallu B yKpaiHi Bce Oubie oOypeHHs, omip» [11, ¢. 203]. BogHovac HayKOBIII BiI3HAYHIN O3UTHUBHI 3100yTKH
ykpaincbkoi JlepsxkaBu B niepion I'eTbMaHaTy. 30KpeMa, «Iie CTOCYETHCS 30BHIIIHBONOMITHYHOI chepu. «BindyBcs
OOMiH JUIDIOMAaTHYHUMH TIPEICTABHUKAMH 3 Jep:KaBaMH LEHTPAIBLHOTO OJIOKY, PO3IIOYAIUCS IIEPETOBOPH 3 PYyMY-
Hiero, OinnsHaieto, [lBeiinapiero, Icnaniero, Jlaniero, IIBerriero. ...pocis BU3HaNa YKpaiHCBKY JlepkaBy, CTOpOHH
3000B’A3aJIMCSI BCTAHOBUTH TUTUIOMATHYHI BITHOCHHH Ha PiBHI KOHCYJIBChKUX. BiIOynoByBanucs 3a1i3HHALI, MOC-
TH, TOporu. Buanocs Hamaroautu ¢inancoBi cripasu. [IpoBomunumcs BaxiuBi cymoBi pedopmu. CTBOproBanacs
cucTeMa ryOepHChKUX, MOBITOBUX cyiB. CeHaT BBakaBCS HaWBHUIMM CyJOBUM opranoM. CyIOYMHCTBO CTajo
[JIACHUM, 3 YY9aCTIO MPUCSDKHUX 3acigareniB. [lomiTHuMU Oyiu 3100yTKH y Taly3i KyJIbTypH i OCBITH, B YOMY Be-
JIUKa POJIb HalleXKaa MiHICTpY ocBiTH M. Bacunenky. bymu Bimkpurti 1Ba nepxaBHUX yHiBepcuteTH — y Kuesi ta
Kam’stami-IloninecekoMy. B ycix BUIIMX HABYAIBHUX 3aKJIAAaX [TOYATH MPAMIOBATH KadeIpH YKpaiHCEKOT MOBH,
miTepatypu Ta ictopii» [11, c. 204]. Ha nymky C. Kynpuunpkoro: «fkimo ominioBaTh ictopuany pous 1. Ckopo-
MaJICBKOTO, ...TO HOr0 HEMOKIIMBO TaBPYBATH SIK KOHTPPEBOJIOI[IOHEPa. pOJIb HoTo Oyiia B yKpaiHChKiN peBOMIONii
JIOCUTH Baromoro. Bona Oyna 6 Baromimioro, skOu 1IbOr0 TeHepalia He BUTICHWIM 3 TIOJITHYHOI apeHH iS4 IIeH-
TpanbHOT paau Hanpukiami 1917 p. 1y 1918 p. Bin mpoTHCTOSB HE CTLIBKH YKPATHCHKIH PEBOIONIT 1 MOPOIKEHIN
HEH [EHTPabHIN pajii, CKUIbKH BIpyCy KOMYHI3MYy, SIKHii IONIMPIOBAB B yKpaiHi aHapXxiro i xaoc» [12, ¢. 279].
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inocodhis npasa.

[aBno CkoponaJcbkuii MepekuB JIeKiIbKa eTariB TpaHc(opMallii BIaCHOI CHCTEMH IOTJIAAIB Ta IiH-
HOCTEH, 110 CTOCYIOThCS YKpaiHH, Ii MallOyTHROrO cTaTycy Ta BEKTOpa MOJAJIBIIOrO po3BUTKY. HanexHicTs 1o
cmaBeTHOI AuHACTIi CKOPONaAChKHX BIUIMHYNA HA HAIllOHATBHO-TIATPIOTHYHE BUXOBAHHS Mail0yTHHOTO TeThMa-
Ha ykpaincekoi [lepxaBu. JlokimagHo M0 TeMy AOCHIINB aMEPUKAHCHKHUN ICTOPHUK YKPaiHCHKOTO HMOXOJKCHHS
Owmensn [pinak y npani «pig Ckopomnaacbkux (iCTOpUKO-TeHealbOoI14Ha CTYIis)». Y HAyKOBiH PO3BijLI BUCHUI
3po0UB akKIEHT Ha AeKiIbkox acnekrax: IlaBno Ckoponaacekuil — 6e3mocepeHiil HamEanok propukoBudiB i I'e-
JUMHUHOBHUYIB IO iHOYiH JiHil, poJuHa cTa€ BILUIMBOBOIO B icTOpii 3 mouaTky HarioHanabHO-BU3BOJIBHOI BiffHM
Bormana XMenpbHHIIEKOTO, Ie OijIbIlle TIOBKHHUNA CTATyC 3aKpIlMBCSA MICIsA oOpaHHS TeThMaHOM JliBoOepekxs
(1708-1722 pp.) IBana CxopomaachbKoro, SKAii HaMaraBCs BIZICTOSTH aBTOHOMICTCBKI ITO3HUII B Yac HACTYIy Ha
npasa I'etbManmuHu [1, ¢. 98-115]. 3a yaciB pociiicekoi iMnepii ITapno Ckoponaackkuil nanko JIr00UB yKpaiHy,
HE MPUXOBYIOYH LHOTO, PO3YMIB PI3HUINIO MIXK HEIO Ta POCIEI0, IUIKOM MOJIIAB morsaan Qeaeparizarii iMmmepii
Ha HallloHaJbHIH ocHOBI: «Hapon y npoMy [cucTeMi yImpaBiiHHI KpaiHOK] He OpaB >KOMHOI y4acTi; TOMy MEHi
3/1aBajiocs, Ta W 371a€ThCA JIOCI, 10 JUIS €THOCTI pOcii KOAHOT HEOEe3MeKH He CTAHOBUTH ()eiepaTHBHUN YCTPIH,
ne 0 ycsKa CKJIaJoBa YacTHHA MOTJIa BUTbHO po3BuBaTHC» [17, c. 14]. XKomHi 3akuan mo10 Horo «3pociiiieH-
HSD» HE TEPIUISATh KPUTHUKH, aJlKe BIH YiTKO 3a3HAYaB: «IIi BEJIMKOPOCH LIUJIKOBUTO HE PO3YMIJIM IyXy YKpaiHCTBA.
3BuyaiiHe MOSICHEHHS, 0 BCE 1€ TyPHHUIIS, 1110 BUTaIaIk YKPATHCTBO HIMIII i aBCTPIili 337151 OCIabJIeHHs pocii,
— nomwikosey [17, c. 15].

I1. CxopommajchKuii MATPUMAB HaIliOHAIEHUI CyBEPEHITET 3 CAMOT0 IMOYATKY PEBOIIOIIHHNX moii 1917
POKy, yKpaiHi3yBaBIu 34-uil apMilicekuii kopnyc y 1-uif ykpaiHChKuil, BOXHOYAC YIIp JIMIIIE 3asBIISIA [IPO aBTO-
HOMiIO YKpaiHH i He poOHIa KOHKPETHHX KPOKiB. [i MisbHICTB He MoTIa GyTH yCHIlIHOK, a/Ke He CIIUpaiach Ha
npoecioHai3M Ta JOCBII, JIUIIE OJHUMHY T'acIaMH 1 IeKJIapaTHBHUMH HaMipaMHu HepealbHO PO3IIOYaTH IPYHTOB-
He Jep)kaBHe OyAiBHUNTBO: «Ha Toit Jac yci ocobwm, 1o Tam 3acinanu [inerscs npo ['eHepaibHe CeKpeTapCTBO 3
BIMICEKOBHX CIIPaB — OJHY i3 CKJIQJIOBUX BUKOHABYUX OPTaHiB yIIp], TeTh 30BCIM IIi¢ HE BOpasKcs B Imip’si; BCI BOHU
CIPABIISIM BPAXXEHHS HOBAUKIB Y CBOiH cIipaBi... OUeBUAHO, 10 CIPaBH B IIEHTPAIBHOI Pajy HIIUIM Il HEe HaJITO
no6pe. BinuyBanacs sikach HEBIIEBHEHICTh. AJie III0 MEHi Ccto100a10cs, TO 1€ BUpa3He MOYyTTs JIF00O0B1 10 BCHOTO
YKpaIHCBKOTO. IIe TOYyTTs 0yJI0 HemiApoOHe 1 6e3 yCAKUX yTHIITapHUX LiIel. 313Harocs, 110 B MEHE 11€ BUKJIMKA-
JIO CHMITATIIO; BUAHO 0YJI0, 1110 JIFOM MPALOIOTE HE 3 IPUMYCY, a i3 3axoruteHasm» [17, c. 29]. I1. Ckopomnaacbkuii
KOPHCTYBAaBCs aBTOPUTETOM B YKPATHCHKOMY CYCITUIBCTBI, TOMY B 5kOBTHI 1917 poky OyB 00paHHI «OTaMaHOM yCix
Binsaux Ko3akis» Ha BeeykpaincbkoMy Ko3auomy 3’1371 B Yurupusi [3, c. 238].

Hactynnuii etan po3sutky norisiais Ilasma CkopomaacbKoro Ha AepikaBy i IIpaBo NMPUIIAB HA Yac 3BLIb-
HeHHs KueBa Biji O1IbIIOBHKIB Ta MOYATOK iXHHOTO BUTHAHHS 3 YKpaiHH y OepesHi 1918 poky HIMEIbKO-aBCTpii-
CBKUMH BificbKaMu, o npulyim Ha mormoMory yHp 3rimHo 3 BpecTChKkMM MHpPHHM ITOTOBOPOM. y TOM 4ac BiH
3aifHSBCS MOITYKOM 17€0JIOTTYHOT TapTil, M0 SKHAHOLIBII MTOBHO BimoOpakaia ClpaBXHi IHTepeCcH YKPaiHChKOTO
Hapony. Ha nymky I1. Ckopomnaicekoro, Bei TOINIHI YKpaiHChKi MapTii Oynu abo coliamicCTUYHO-NOMYyTiICTChKUMH,
a0 3aHaATO MIOBIHICTUYHUMH. 31 BCIX HOJITHYHUX OpraHi3alliil BUpi3HsUIacs JIMIIE YKpaiHChKa JEMOKPAaTHYHO-
xinibopoOcrka maptist (yAXI1), 3acHoBaHa Ha imeomnorii ykpaiHCEKOro KoHcepBaTH3My. Came Ha 11 3’1311 29 KBiTHS
1918 poky I1aBma CxopomaacsKoro MporooNIeHO rTeTEMaHoOM yKpaiHchkoi JlepxaBu. HiMerpko-aBcTpilicbKe Bili-
ChKOBE KOMaHAYBaHHS He 0YyJI0 IPUYETHUM JI0 CTBOPEHHS | eThbMaHary, o Mu 0agiMo 3 TIEpErOBOPIB 3 TeHEepa-
nom ['peHepom Ta mpoekty yroau 3 «ObeprkomManio» (HiMellbkuM BepxoBHUM KoMaHyBaHH:M): «I peHep moyan
3 TOTO, III0 CKa3aB MEHI, 1110 HIMI[i HE BTPYYalOThCS B HAIlll BHYTPILIHI CIIPABU... aJie 1[0 MEePII Hi’K BUCIOBUTHUCS
OLIBII YiTKO, MPOCATHh MEHE BHCITYXaTH IPOEKT yroau 3i Muoro» [17, c. 124-125].

3a tBepmxenHaM I1. Ckopomaacekoro: «'ooBHE OYIO MPOBECTH B IEprKaBi aAMIHICTpaTHBHI 3aXO0IH i
comianbHi pedopmu. CriouaTKy CTBOPHUTH CHIIBHHHN YPSIII U BiTHOBICHHS HOPSIKY. 1€ BUMArajio BiITHOBJICHHS
aJIMIHICTPaTUBHOTO amapary, sIKOro BJIacHE HE iCHyBaJlo, a Jaji IPOBECTH 3A0POBi JEMOKpaTH4HI pedopMu, HE
COIAIICTHYHI, a JeMOKpaTu4Hi» [ 14, c. 475].

Onpasy micst mpuxoay 1o Biaau [1aBino Ckoponaickkuii moyas epeKTHBHY pOOOTY y BCiX OCHOBHHX Ha-
psMKaxX Aep>KaBHOTO OYIiBHAIITBA:

— pumiomaris (ykpainceka JlepaBa BCTaHOBHJIA IUIUIOMATHYHI KOHTaKTH Onm3bKo 3 30 nmeprkaBamu,
JIUTIB1IOMCTBA TIPAIFOBAIH JTOBOJII 371ar0/IXKEHO, TOYaTOK KOHTAKTIB 3 KpailHaMu AHTaHTH, IMiITUCAHHS MPeiMi-
HApHOT'O MUPY 3 OUTBIIOBHKAMH, IO He Oyno 3pobieHo yup B bpecti, 60 He 0yII0 IpsSMOro KOHTaKTy «OLIBIIO-
BUKH — VIIP»);

— apmist (HabpaHo 65 THCSY BiICEKOBOCITYKOOBIIIB, INIAHYBAJIOCH 3aKPIUTH YHCEIBHICTh Ha piBHI 300
THCSY, & 3rOJIOM L5l KibKicTh Mana 3poctu a0 400 tuc. [9, c. 125, 130], creopeno [epxaBuy Baprty (HamiBBo€eHi-
30BaHa MOJIIis), BiAHOBJIEHO (0T, po3siaky [20];
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— €KOHOMIKa (TIOPSIIOK B €KOHOMII, MiIIPUEMHUNTBI, (hiHAHCOBIN cdepi, TPAHCHOPTI, 3aIlyCK arpapHoi
pedopmu, BUpillieHHs MMTAaHHA HAIllOHAJIBHOT BAJIFOTH — 3alpOBAHKEHHS 11 BUTbHOT KOHBEpTAIlii);

— iH(opMaliiiHa Ta r'yMaHiTapHa nojiTuka (ykpaiHcbka JleprkaBa 3allyCTUIa YHIKaIbHI TyMaHITapHi Ipo-
eKTH, cTBopuia Akagemiro Hayk (Ha yodi 3 B. BepHancbkum), apxiBu, 6101i0Teku, My3ei, ranepei, apxiBu, TeaTpH,
XopH 1 aHcamb6imi, Binkpuiaa npubausHo 150 rimHasiil 1 qBa yHiBepcutetu (y Kuesi i Kam’auni-Iloainscekomy),
3aIlpoBaIiiIa YKPaiHCHKY MOBY SIK JI€PXKAaBHY).

TyT mopevHO aKIEHTYBaTH yBary Ha aBTOPCBHKIiM OIIHII BiiicbKOBOro OyaiBHuITBA ['eThMaHaTy: «Haii-
uinHimow y I1. Ckopomnaackkoro 0yia Horo misuTbHICTB Y cTBOpeHHI 30poiiHnx Cui ykpaincskoi Jepkasu. Tyt
BHJIHO JisUTbHICTH Ipodecionana. ... I'eTbMaH ocobucTo ououB amapat BilickkoBoro MiHicTepcTBa i ['eHepanbHo-
ro mTady BiAMOBIHO 10 CT. 5 «3aKOHY IIPO TUMYACOBUH Jiep>kaBHUM yCTpill ykpaiHu», BiH Oy BepxoBHum Boe-
BOJIO0 yKpaiHcbkoi Apwmii 1 @noTty. Ha BiaMiHy Bif yKpaiHCBKOI IEHTpaIbHOI paau, COLiaNiCTUYHE KEPIBHUIITBO
SIKOT He 0a)KaJlo MaTH BJIACHY apMifo, CIINO BIpsUM Y BCECBITHIO COIIANICTUYHY PEBOJIIOIIIO 1 3arajlbHUNA MUp,
reTbMaHChKa BIa/Ia €HEPTiitHO MPHUCTYIHIIA 10 CTBOPEHHS cBOiX 30poitaux Crit. OgHak OyAiBHUIITBO BIacHOT Ap-
Mil 311ificHIOBaIOCS B YMOBAaX MPOTHIT IPOPOCificbKUX odinepiB yKpaiHCbKOI apMil Ta HIMELBKOTO KOMaH TyBaH-
Hs. OnHi 1 Ipyri He OyiM 3aliKaBieHi B ICHYBaHHI CHJIBHOI YKPAiHCBKOI ...OTHaK, BUKOPUCTOBYIOUH BiJHOCHUI
CIIOKIi# reThMaHCBKUI1 ypsi/l IPUCTYITUB 10 (GOpMYBaHHS yKpaiHcbkoi ApMii B ckitazi 16-Tu auBi3iii i 8-Mu KiHHHX,
peai3yrour IJIaH opraHizaiii 8-MH KOPITYCiB IMXOTH 1 4-X 3 IMOJIOBUHOIO JUBI3iA KIHHOTH, pO3POOJICHHUX IIIe B
YacH YKpaiHChKOT IIEHTpaIbHOI pagu» [9, c. 123—124]. 3a tBeppkennsamM €. [linaka i M. Umupa: «BigHOCHO c1io-
KIMHUH yac J03BOJIUB 3aBEPIIUTH (POPMYBAHHS PEECTPY KaAPOBUX YACTHH, BIINpPaLIOBAaTH X IITATH i 1ie Oarato
NpiOHUX NeTajnel opraHizaiii, moctauaHHs, BIHCBKOBOTO CyJJOYMHCTBA, MIATOTOBKY KaIPiB Ta IHIINX UTAHb, SIKi €
HE MEHII BO)TMBUMH JJIsi HOPMAITBHOI TisUTBHOCTI BifiChKa, HiXK BU3HAYEHHS KiTbKOCTI KOPITyCiB Ta AUBi3ii» [15,
c. 45]. Jlami HayKOBIIi 3a3HAYMIIM, 110 «IpOTsrom jita 1918 p. uepes paxy MiHicTpiB 0ys10 MpoBeAEHO MEHCIHHMI
CTAaTyT apMii Ta Pi3Hi 3aKOHHU MIOJIO BIMCHKOBOI CIy>KOM (cepea HUX 3akoH Bix 24 yumHA 1918 p. npo 3aranbHy
BiliCbKOBY MMOBUHHICTB), OPTraHi30BaHO BilICHKOBE CYIOYMHCTBO, PEOPraHi30BaHO BIHCHKOBY CaHITapHY CIyXOy
(cepen inmoro I'onoBHUI iHTEHIAHT cTaB 2-M TOBapHILEM (3aCTYIHUKOM) BilicbkOBOT0 MiHICTpa, IO CBITUMIIO
PO TE 3HAYEHHs, sIKC HOBE KEPIBHUITBO NMPUIUIIO OopraHisauii mocraganHs B apmii)» [15, c. 45]. 3a cnosamu
1O. Tepemienka: «MosxHa KOHCTAaTYBaTH, 0 B 100y ['eThbMaHaTy OYAIBHUITBO YKPATHCHKUX 30pOHHMUX CHIT OYII0
BBEJICHO B PETYJISIPHE PYCIIO 1 IPYHTYBAJIOCh Ha HOBITHIX BIICBKOBHX JIOCSATHEHHSX TOTOYaCHOTO ITUBITI30BAHOTO
cBity » [19]. Iniy oniHky BiticbkoBoMy OymiBHUIITBY Hazae 5. THHUCHKO: «rTMOOKHMIT aHAITi3 3BEepIIIeHb, 3/ilicHe-
HUX 3a yaciB rerbManyBaHHs [1. I1. Ckoponaacekoro, 30kpeMa y BifiCbKOBiil cdepi, 3MyIrye Hac MOCTaBUTH if
CYMHIB 3HAYYILICTh JOCSTHEHb. DaKTHYHO reThMaH BUKOPUCTAB PE3YJIbTATH JBOMICSYHOI AisUTBHOCTI BiICEKOBOTO
MiHicTpa nenTpaipHoi pagu Onekcannpa JXKykiBcbkoro. CyrreBuM BTpydanHsM [1. CkopomaaceKoro y BiiCEKOBI
CIPaBH CTAJIH JIUIIIE KaJIPOBi 3MIHM Y KOMaHJIHOMY CKJIa/li apMii, AKi 34¢01IBIIOT0 BUSBHIINCS HEBIATUMI [21,
c. 4]. Tyt mopevHO aKICHTYBaTH yBary, o HadaJlbHUKOM [ eHepabHOro mTtady yJl Oyna Ta cama ocoba, 1o i B
Apwmii ykpaiHChKOI IIeHTpaibHOI paay, — BificbkoBHid cTapunHa Onexcanap CIUBHHCBKUI, 1 BpaXyBaTH CJIOBa
3. CredaniBa (sIkuif HETATUBHO CTABUBCSI 10 po30yA0BH apMii I eTbMaHAaTOM): «A BCe 5K 32 TETBMAaHCHKOT'0 IIEpioay
BHTOTOBJIEH] 10OPI opraxizaitiiiai hopmMu MaliOyTHROI yKpaiHchbkoi apmii» [18, c. 100].

TKOM 00’€KTHBHO OlliHWIA AisbHICTh ['eTbManaTy T. IlomkoBeHko, Ha 1o 3BepHYB yBary Jl. SIHeB-
CBKUH: «(pOopMalbHO-TIPABOBI MiJBATMHU (DYHKI[IOHYBaHHS pexXUMYy OyJi0 3arajoM c(hopMOBaHO BIPOJOBXK Iep-
mux 100 aHIB HOBOI AeprkaBu. [licis 1bOTO MpoIliec He TUTHKH He MPUTAIbMYBABCS, ajle, HaBIaKH, JIUIIe HaOupaB
o0epriB. CaMe 1€ 1 Ja€ HaM yCi TiICTaBH JJIS MATBEPHKEHHS BUCHOBKY TIPO Te, 110 100a ['eThbMaHaTy — Iie Taku
JUHCHO «TIepioJI CIIPaBKHBOTO PO3BUTKY YKPATHCHKOI JIepikaBHOCTI» [24, ¢. 97].

®dopma aepxapu [1apia CkopomachbKoro BUILUIMBaAIa HE 3 TIUOOKOTO TEOPETUYHOTO JOCTIHKEHHS i€l
TEMaTUKH, a 3 HeOOXiAHOCTI 3A1HICHEHHS pIllyYnX KPOKIiB Y CTBOPEHHI 1 3a0€3MeUYeHH] )KUTTEAISIIBHOCTI IepKa-
BU. JI0BOIII IIIKaBUM € TIUTaHHS PO GOpMy MPABIIHHSA, aJKE YHIKAIbHE SBHIIE MOEAHAHHS TPHOX TUIOK BIaIH B
pyKax oJHi€el 0cOOM HAIITOBXY€E Ha OJHO3HAYHMI BHCHOBOK, IO ['eTbMaHaT — I1e MOHApXis, a He pecnyOuika. y
«Croraiax» HeMae 3rajiKi PO MOHAPXICTCHKI acmipaii pogy CkoponaacsKux abo Ipo HaMipu reThbMaHa BCTa-
HOBHUTHU B yKpaiHi reTbMaHChKy MOHApXIIO ITiJl 4ac CBOTO TeThMaHyBaHHsA. HaBmaky, 3aKOH PO CNIaIKOEMHICTB,
SKUH BIH 3aTBEpAMB, ITepet0ayaB BHOIp HOBOTO reThMaHa Ha BUITaJ0K cMepTi nonepeansoro. [Ipore I1. Cxopomnan-
CBKHIl BBaXKaB, 10 «CTapa icTOpist yKpaiHu ycsl HAITOBHEHA PI3HOMAHITHUMH YCKJIAIHEHHSIMH caMe uepe3 Te, 10
31 CMepTIO TeThMaHa He OyJI0 BIIa i TOYMHANCS MapTiiHI YBapH 3 IPUBOLY BHOOPIB HOBOTO TeThMaHa, 0OpaHHs
SKOT0 3BUYAHO IPU3BOIUIIO JI0 aHapXii». Take KpUTHYHE CTaBISHHS 10 YKPATHCHKOI TPaanLii, MOXKHA TBEPIHUTH,
OyJ10 3yMOBJIEHE HOTO MEPEeKOHAHHAM, 110 HAHKPaIIoo (GOpMOI0 Iep>KaBHOTO IPABIIiHHS I YKpaiHu Oyia Taku
mukTatypa. OTke, Ha migcraBi «Crioraiisy Ta iHIINX Martepialis, GopMy yKpaiHChKoi JlepxkaBu 3a ypsIyBaHHS
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Teopia Ta icTopia Aepxasu i npasa. cTopia NOMTAYHIAX | MPABOBHX BEHb.
inocodhis npasa.

I1. CxoponaacbKoro Mo>kHa OKpecIuTH sik BuOopHuii I'erbmanar (ockinbku I1. Ckoponancekuit Oys mporoonie-
HUH reTbMaHOM Ha Xii6opoOcskoMy koHrpeci 29 kBiTHA 1918 poky B KueBi) 3 TUKTaTOPCHKUMU MOBHOBAXEH-
HsaMu nipaButens [17, c. 343]. 3a ijero MOHApXii BUCTYNAIO TyXOBEHCTBO HA YOI 3 MUTPOTIOJIMTOM AHTOHIEM
(XpanoBHIILKEM), KW BUCIIOBUB TIPOTIO3HUIIit0 ['eThMaHy Mpo MmoMa3aHHs Ha IapCTBO 1 YTBEPHKEHHS KIaCUIHOT
eBporneiicekoi MoHapxii. Ilicnsa npuxony no Bnaau I1. Ckoponaacekuil HeIBO3HAYHO 3asBUB, 110 BiH OakaB Ou
MIPAaBUTH Y CIOCIO, 110 BiAMOBIAA€E «i1eT AUKTATOPA», OCKIIBKH «HE MaB MapiIaMeHTy a0o iHIOI aHANOri4Hoi ycTa-
HOBM». Ha 3ycTpidi 3 npeAcTaBHUKAaMH 00’ €JHAHUX YKPaiHChKHX MapTill, sika BigOyaacs HezabapoM Micist Iporo-
nomeHHs ['eTbMaHaTy, BiH BICJIOBUB IO OO0 (POPMU MPaBIIiHHSA TaK: «SIK TUBIFOCS 5 HA T, IO YABIIAE 3 cebe
reTbMaH, TOOTO YH BiH € MPE3UCHTOM PECITyOTIKH, Y YAMOCH OLTBIIIMM, KOJIM BKaXKY CTPOK CKJIMKaHHSA Ceimy...
Ioroautucs Ha TOI yac Ha pojib MPE3UACHTA PECIYOIIKH 5 BBaXkaB 3ryOHUM JUId BCi€i kpaiHuy, 1 kpaie 0yno 6 He
No4rHaTH 1ninoi cpasu. KpaiHy, mo-MoeMy, Moke BpSTYBaTH TiJIbKH AUKTaTOPCHKa BilaJa, TIIBKH BOJIEIO O/IHI€ET
JIFOJAMHYU MOXHA TIOBEPHYTH y HAac MOPSIOK, PO3B’SI3aTU arpapHe MUTAHH 1 IPOBECTH Ti JEMOKpaTU4HI pedopMH,
SIKi € TAKUMH HeOOX1THUMU st kpaiam» [17, ¢. 343]. y upomy 1wiani O. KonuieHko minkpecius: « Sk 3a3HaunB
cam Ckopomnazacekuii y cBoix «CioMruHax», CIOYaTKy BiH «HE JyMaB IIPO BiAHOBJIEHHS HAa yKpaiHi FeThbMaHCTBa, a
TINBKH NIPO TyKe KOPOTKY TUKTATypy Ha 4ac, OKU BAACTHCS C(OPMYBATH IHIIY, OLIBII IOMIpPKOBaHY BIay», ajle
Jy>K€ CKOpO Iii HeBUPa3Hi JyMKH HaOyIH YiTKUX OOPUCIB: «... CTBOPUTH 3A10HUH MO AEep>KaBHOI Mparli CUIbHUN
ypsiz; BinOyIyBaTH apMito 1 afMiHICTpaTHUBHUI amapart, sSIKMX y TOH Jac (akTUYHO HE iCHYBalo, 1 3a X IOMiudro
BiIOYAyBaTH TIOPSIOK, ONIEPTHH Ha Mpalli; IpoBECTH HEOOXIiTHI MOJMITHYHI 1 comianbHi pedopmu. [lomituany pe-
¢dhopmy, mucaB CKOpOMAICHKHH, «s YABISIB COO1 TaK: Hi AUKTATypa BHILOTO KJIACy, Hi IUKTATypa MpoJjeTapiary, a
piBHOMIpHA y4yacTh BCiX KJIACiB CYCHIIBCTBA B MOJIITHYHOMY JKUTTI Kpato» [8, ¢. 276].

OnnovyacHo CKOPOTIAJICEKHI HE BUKIIFOYaB MOYIIMBOCTI MIPEJICTABHUIILKOT CHCTEMH, OCKUTbKH «3aKOHU
PO TUMYACOBUM yCTpiil yKpaiHW» CTBEPKYBAJIM HEIBO3HAYHO, 110 BOHU € 3000B’A3YIOUUMH «TUMYAcOBO, /10
BubOpanHus Ceiimy» [17, c. 342]. To6T0, 3a hopmoro aep>kaBHOrO npasiiHHs [1aBno Ckoponaackkuil cXWisiBes A0
YTBOPEHHSI CHIIBHOT MPE3UICHTCHKOT peCITyOIiKi Ha 3pa30K aMepHUKaHCHhKOI UH (hpaHIly3bKO1, TPOTE HA CKIIATHUHA
TIepexiTHUIN Tepioa HeoOXiHO OYJI0 HaJaTH MPABUTEIO BCIO TIOBHOTY BIaJH, IO 3abe3mneuniio O Tpancdep Big
MOHAapXii JJ0 PE3UICHTCHKOT PECITYOITiKH.

3a ¢dopMor0 JepKaBHOTO YCTPOK yKpaiHchka JlepxkaBa Oyia yHITapHOIO, MOALUISIIACH HA JEB’STh Ty-
OepHil, 1110 iICHYBaJIM 3a CTApPOTo aAMiHICTPATUBHO-TEPUTOPIaAIbHOTO MOALILY pPOCIHCHKOI iMIepii, a TaKOX Ha JABI
okpyru (ITomiceka, TaBpiiiceka). HoBi 0fMHHMII MaJIi OAATHCH 3aBASKHA aKTUBHIH 30BHIMIHIA mosiTuii [1, ¢. 365-
375]. 30kpemMa, Ha pyMyHII0 YAHUBCS EKOHOMIYHHI THCK 3 METOIO MIpHUETHAHHS YKpaiHChKoi yacTiHH beccapadii
1o ykpaincbkoi JlepxaBu; 3aximHa ykpaiHa cTaja MpeaIMeTOM IIEPEroBOPiB Ta TAEMHOTO JOTOBOPY 3 ABCTPO-
YTOPIIUHOIO, 3TiAHO 3 SKUM ["anuunHa, yacTuHa ByKoBUHM 1 3aKapmaTTs yTBOPIOBAIM OKPEMHUM KOPOHHUI Kpait
(Kronland) y ckmani I'etsmanaty Cropomnagacbkoro. [Turaunss momo Kronland Bukinkaio omip moniskis, a aBCTpo-
yropebkuit qumromat M. doprau cTBepKyBas, mo I'eThbMaH He 6akaB yTBOPEHHS Iii€] TEPUTOPIaTbHOT OXHHHII
1 OyB 3a70BOJICHH JEHOHCAIII€10 TAEMHOTO TIPOTOKOJTY IOZ0 YTBOPEHHA KOPOHHOTO Kpato. I1. Ckoponaacekuit y
«Croraiax» 3asiBISB INPOTHICKHE — ABCTPO-YTrOpIIMHA 3asiBUJIA PO 3AJTUIICHHS CTaTyCcy-KBO mioAo ["amnunnau
K «IOKOHAHMIH (pakT», a cam M. Ddopray Gy HeraTHBHO HANAIITOBAHMI NPOTH yKpainu [17, ¢. 259]. 3romom micis
nporononieHHs 3yHp rerbMaHCEKHiT ypsi TTI0YaB NMpoIeC 0OrOBOPEHHS 3ITyKH 3€MeNb B OIHY COOOpHY JIep)KaBy.
Henerkumu Oynu ykpaiHO-KpUMCBKi CTOCYHKH, aJKe ykpaiHcbka Jlepxapa Oaunna Kpum sk CBOIO CKIIaIoBY 4yac-
TUHY: «yKpaiHa He MOXKe XHTH, He Bonoxitoun Kpumowm, nie 6yze sik Tisio 0e3 Hir. KpumM Mae Hanexkatn ykpaini. Ha
SIKUX YMOBaX, I1¢ HEBAXIIUBO, YU OYJIe 1e TOBHE 3JTUTTS, a00 X IIMPOKa aBTOHOMIsI, SIKIIIO 3aX04YyTh CaMi KPUMIII.
HatomicTs kprMchKka Biiaga Ha 4oii 3 CyneliManoM CyJIbKeBHYEM ONMMpPAiach TAKHM iHIIIaTHBAaM, Yepe3 110 Ha-
MITOBXHYJIACh HA MUTHY BilfHY, 3a00poHYy Tele(hOHHO-TeIerpadHOro 38’ 3Ky Ta 3aJII3HHYHUX TiepeBe3eHb. [lics
TakuX KpokiB Kpumcekuit kpaitoBuit ypsn OyB 3MyIIEHUX BiIMOBHTHUCH BiJ IUTaHIB MO0 CYBEPEHITETY 1 3ampo-
MOHYBaB IIJIaH IoA0 (eaepartii 3 ykpaincekoio [lepxaBoro, Ta I1. CkoponaachKuii 3 UM HE MOTOJUBCA 1 HAIIO-
JISITaB JINIIE Ha aBTOHOMII. 3peIToro, IEperoBOpy He YBIHYAINCH YCITIXOM TIOTIPH T, 1[0 CTOPOHHM JIO OCTaHHBOTO
ONTUMICTUYHO OLIHIOBAIN MOXJIMBICTh MOJATBINNX JAOMOBIeHOCTeH [2]. KoHcomimamis yKpaiHChKUX €THITHHX
TEpUTOPIiif pO3BUBAJIACK 1 Y BEKTOPI JOMOBIeHOCTEH npo npueaHanag Kybancekoi HapoaHoi pecmy6utiku Ha aBTO-
HOMHHUX 3acajiax.

YHITapHICTb, K He MapajoKcalbHO, He ckacoBye i DexepatnBHa I'pamoTa («I'pamora 1o ycix ykpain-
CBKMX T'POMAJSH Ta K03aKiBy») Bif 14 mucromama 1918 poky. besmiu cyuacHukiB ['eTbMana cIpuitHsIHM 1EH KpOK
K 37a4y YKpaiHCBKOTO CyBEpeHiTeTy, mpoTe 1e He Tak. [I. Ckopomaacbkuii He OYB IOPHUCTOM UM IMOJITOIOTOM,
TOMY BXKHBaB TepMiH «deaepallisi» JOBUIBHO, Y TOTOYACHOMY TOIMYJSPHOMY PO3YMiHHI; HOTO KOHIICIIIIIO B3a-
€MHH YKpaiHH 3 POCI€I0 HE MOXKHA OKPECIIHTH CIOBOM «(eepanis» B Cy4acHOMY ITOJITOIOTTYHO-IOPUANTHOMY
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TIIyMaueHHi, OCKUIBKH BiH IIOCHJIAEThCSA Ha YKPAiHY SK Ha «IEPKaBy» 3 «OKPEMHM» 1 «CaMOOYTHIM» CTaTyCOM.
y «Cnoragax» BiH 3a3Ha4MB: «yKpaiHa Oyna JepkaBoro 3 yciMa MpaBHIbHO (QYHKIIOHYIOUMMH YCTaHOBaMH, 3
BH3HAYCHVUMH IIAaHAMU JiH, 3 (iHAHCOBHM OIOPKETOM, 3 TIEBHOTO MPOrPaMOI0 CTBOPEHHS apMii, ska Majia OyTH
oprasizoBaHa J10 BecHu 1919 poky, 3 MPOMHUCIIOBICTIO, 1110 BiIHOBIIOBAJIACH, 3 ICBHUMH MIXKHAPOJIHUMH BiTHOCH-
Hamm» [17, c. 339]. s po3yminns npuduH nporonomments OenepatuBHoi I'paMoTH HEOOXIAHO 3pO3YMITH i reo-
MOJITUYHY CUTYallil0: HEHTPaJbHI JEepPKaBy, SKi MIATPUMYBaIU yKpaiHcbKy [lepxkaBy, nporpanu Ilepury cBiTOBY
BiiiHy, HaTOMIiCTh AHTaHTa Oakajia BU3HABATH yKpaiHy TIJIBKHU K CKJIAZOBY pocito. [IpeacTaBHuKU coro3y-Tiepe-
MOJXKIIS POBEIH 3yCTpid y Slccax i3 mpencraBHUKamMu [ 'eThbMaHaTy 1 HAPaBWIN JI0 YKPaTHU JUIIOMATHIHY MICIFO
Eno numme micns omyOikyBaHHS BUINE3raIaHOTO JOKYMeHTy. YacTuHa «0110r0o» pociiichkoro pyxy (30kpema,
Bpanrens Ta HU3Ka pOCIHCBKUX OpraHisauiil) IUBIINCH HA YKpaiHy K Ha CaMOCTIiiHY KpaiHy, He cy0’eKT dene-
patii, a MOBHOIPaBHUH YIEH COI03Y HPOTH «4EPBOHUX).

PO3yMiHHS (POPMH AEPKABHOTO NIPABIIHHS YKpaiHCHKOi [lepikaBu cTae KIIt04eM I aHaji3y GopMH MoJti-
TUYHOTO pexuMy. Han3BuuaiiHi moBHOBa)KEHHS, KOHTPOJIb TPHOX T'JIOK BJIAX, IEBHI 0OMEKEHHS TEMOKPATHIHUX
npaB (HAPHUKIIA]], CKacyBaHHs 8-rouHHOTO poOovoro aus 3 29 kBiTH: 10 17 ceprias 1918 poky) Oyiu BUMYIIEHUM
3aX0JI0M, III0 IIPUHOCKIIO BiT4yTHY KOPHCTh Y HaJ3BHYaiHIX yMOBaX, Ha BiMiHY BiJ HOIMYJIiCTCHKUX JIO3YHTIiB
yup. Ha THUM4YacoBOCTI BCTAaHOBJICHHS CUJIBHOT'O pEKUMY HarouomryBas i I1asno Ckoponaacekuii: «51 BIeBHEHUH,
110 YKpaiHa MO’Ke iCHyBaTH TUIBKH y ¢opmi ['eTbMaHCcTBa. 3BUYAIHO, pONb reThMaHa Mae OyTH CYyTTEBO ypizaHa,
MOPIBHSHO 3 TUMH TIpaBaMH, KOTpi 5 coOi JIUIIe THMYACOBO IMPUCBOIB JIJIS BIIPOBAKEHHS B KUTTS BCIX THX I10-
YUHaHb, KOTPI 1HAKIIIE MPOBECHI OyTH He MOKYTh» [17, c. 163]. HaBiTh monpu meBHI 0OMEXESHHSI, TOJTITHIHAN
pexuM yKpaiHChKOi JlepkaBu MOKHA BBa)KaTH JIEMOKPATUYHHM, aJpKe NMPH Biazl nepeOyBaiu JeMOKPATHYHO-
KOHCEpBATUBHI CHJIH, iICHYBaB ILTIOpaJIi3M 110101, nmapTiil Ta opraxizaniil (rpomMaasHCbKe CYCHIJIBCTBO), 3aKpi-
IUTIOBAJIACh PIBHOMIPABHICTh YCiX IPOMASIH, TBOPUBCS CEpENHill Klac — TrapaHTisl HApOJOBIa . 3a TBEPAXKEH-
M O. Konmnenka: «®opMyBaHHS MiCIIeBOT BIIaid HA BIIMIHY BiJI CHCTEMH IIEHTPAIbHUX OPTaHiB YKpaiHChKOT
Zep>KaBH, MPOXOAMWIO B 3HAYHO CKIIAJHIMNX yMoBax. Hafinepie ciix 3a3Ha4nTH, 0 «3aKOHH PO TUMYACOBUI
JIep>KaBHUM yCTpiil yKpaiHW» MPaKTHYHO HE 3a4inaiy [ux npobnem. Jlume B retbMaHChbKil «[ paMoTi 10 BCbOTO
YKpaiHCHKOTO HAPOIy» Bill 29 KBITHS MOBIAOMIIAIIOCS, IO PAa30M i3 IEHTPAIBHOI PAJIOI0 PO3IYCKAKTHCS 1 BCi
3eMesIbHI KoMiTeTH. Taka cama J0Js critkana it cpopmoBani B yHp micuiesi opranu. [IpusHaueHi eHTpaTbHOO
pajioro KoMicapu OyJIH YCYHYTI 31 CBOIX TTOCa], IX 3aMIHHJIH TaK 3BaHi «CTApOCTH», K1 i OYOJIHIM MICIICBY aJMiHi-
CTpaIlio. ...3a CBOIM CTaTyCcOM I'yOepHCBHKI CTapOCTH Malike MOBHICTIO BiIMOBIAIH POCIHCHLKUM T'yOepHaTOpam,
Ta ¥ y3araii BCsl CHCTEMa MICIIEBOI BIaJH MOCTYIOBO HabImkaacs 10 KOJIHMIIHBOI pociiicbkoi Moaeni. ...OqHax
icHyBaJsa mpo6ieMa, 10 YCKIaAHIOBAJIO CUTYaIliI0 YKpaiHChKiil JlepskaBi MPOTAroM yChOTO i HEAOBIOro iCHyBaH-
HSI: XPOHIYHHUH KOH(IIIKT MIX MiCIIEBOIO aJJMiHICTpAIi€l0 if OpraHaMK MiCIIEBOTO CAMOBPSIyBaHHS. | €TbMaHChKI
171e1 HapoJOBIa I PI3KO KOHTPACTYBAJH 3 raciiamu Jlupekropii mpo ykpainy «abo coriamicTiany, abo HiIKy» Ta
JUCKPEIUTAIIIEI0 OKPEMHX KJIaCiB TPOMAJISIH, sIKi IIEPETYKYBaIKCh 3 OLIBITOBHIILKUMH MoTsiaamu [1, ¢. 646-667].
YKpaTHChKI K0Ja, YKpaiHChKi MOMITHYHI MapTii, OIIBIIICTE 3 SKUX CHOBIAYBAJIU COILIaTi3M, BOPOXKE CTABUIIHCS 0
I'etemana. B. Bunnuuenko, 30kpeMa, Ha3BaB MOJITUYHUIN PeKUM yKpaiHChKoi JlepkaBH «HOPHOCOTEHHO-0ypiKy-
a3HOI0 BakxaHaiiewoy [8, c. 278].

ITpaBo ans [MaBna Ckopomnaackkoro 0yao iHCTpYMEHTOM ISl MOJANBIINX Ail y cdhepi po30y10BH KpaiHH.
Kpim 1poro, BepX0oBEHCTBO TpaBa Ta TapaHTyBaHHS IPUBATHOI BIACHOCTI K OCHOBHI €JIEMEHTH KOHCEPBATUBHOT
JIEMOKpATIT IIJTKOM BH3HABAIKMCH B YKpaiHChKil Jlepkari. ['eTbMaH B yMOBax peBOJIOIINHOI aHApXii Ta MpaBo-
BOTO HIT1TI3My 3ayBaxuB: «JIMOOHB, KOJTHA YCTAHOBA CTApOrO YpSIy HE MOCTpakaalia TaK BiJl PEBOJIFOIIIT, SIK
MIiHICTEPCTBO IOCTHIII. ...3 IIOYATKOM PEBOJIIOIIT Bce OyII0 po3irHaHo, (JaKTHIHO CYAOBE BiIOMCTBO MPUIIIHUIIO
icHyBaHHA» [17, c. 245-248]. I1. CkoponaichbKuii BBa)KaB, 1[0 3aKOH 33 CBOIM 3HAUEHHSIM 1 POJIIIO B CYCIIIBCTBI
HE MOXXE CIIyTYBaTH 3ac000M y 60poThO0i Pi3HUX MOMITHYHHUX Tedi. Crina 3aKkoHy THoirajia Imepil 3a Bce y Horo
CTaOUIFHOCTI, IOCTIOBHOCTI Y 3/ iCHEHHI IMOCTAaHOB. BU3HAUYEHHS IPaBOBOTO CTATyCy 0COOM 3aKpIlLIIOBATIOCH Y
HOPMATUBHO-IIPABOBHX aKTaX i rapaHTyBaHHI JepKaBOIO MPaB, CBOOO, 000B’SA3KiB, BIAIOBINAIEHOCTI, BIIIIOBI-
HO JI0 SIKUX 1HIUBI[ K Cy0 €KT MpaBa Mir KOOPAWHYBATH CBOIO MOBEAIHKY B cycminbetsi [10; 23, c. 13]. [TpusarHa
BJIACHICTH SK IPUPOTHE MPABO JIOANHM — e OHE BXKIIMBE IMUTaHHS, PETYJIIOBAHHIO SIKOTO MPHUIiICHA yBara y Ji-
SITBHOCTI ['eThMaHa. e KpOK pa3oM 3 HAIaroPKEHHSIM [IMBUTLHHUX MTPAaBOBITHOCHH 3aITyCTUB PUHKOBY €KOHOMIKY.
y mornepeHii my0Jikamii aBTop BKa3yBaB Ha CIYIIHY OLIHKY yKpaiHcekoi Jlepkasu . HaraeBcbkuM: «[ eTbMaHatT
TPYHTYBABCsl HA 3BHYAHHOMY IOE€JHAHHI MOHAPXIYHHUX, PECIyOTiKAaHCHKUX 1, IO OCOOJIMBO XapaKTEePHO, TUKTa-
TOPCHKHX 3acaj. Moro mijiaHuM rapaHTyBanuch 3BHUYAiHI FPOMa/ISHCKI NPaBa, HaJaBaIach MOBHA CBOOOMA B
€KOHOMIUHIM 1 (hiHAHCOBIH TiITHKAX, OCOOIHMBO HATOJIOIIYBAIOCS Ha CBATOCTI MpUBaTHOI BitacHOCTI» [9, ¢. 120].
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Haii0inbury ysary IlaBno Cxkoponaachbkuil MpUAIIHMB KOHCTUTYLIIIHOMY 3aKOHOAABCTBY, aJlKe LI «Kap-
Kacy KpaiHH, IKUI 3yNIUHUB Xa0C, HAJIaroUB MOTYKHUM 1epxKaBHUI MeXaHi3M, B OCHOBI SIKOTO 3aKJIaICHO CHIIbHY
Biany ['eTpMaHa i 9iTKO CTPYKTYpOBaHi OpraHu HEHTPATBHOTO yIpaBiliHHsL. OCHOBHIUMH JOKyMEHTaMHU KOHCTHTY-
HiHOTO XapakTepy Oyiu «3aKOHU PO THMYACOBUH ep)KaBHUH yCcTpiil ykpainm» i «['pamoTa 10 BChOro yKpaiH-
CbKOTr0 Hapoay». OKpiM HUX 3rO0M IPEACTaBICHO LY HU3KY BaXKJIMBUX 3aKOHIB, 10 PEryJIOBAJIN BaXIJIUBI ac-
MEeKTH XUTTEAISUIBHOCTI CycIbCTBA («3aKoH mpo 3acHyBaHHs [lepxaBHoro CeHaTy», «3aKOH PO IPOMaSTHCTBO
ykpaiHcbkoi [lepakaBuy). BoHu ninkom Bigo6pasunu noriasau Ilasaa CkoponaJchKoro Ha Jep:kaBy y NMpaBoBiit
wromuHi [7; 16].

Ilicnsa mep’kaBHOrO mepeBOpOTY, BuMHEHOro Jlupekropieto, I'eTbMan emirpyBas no HimeuunHu, ae 3a-
CHYBaB YKpaiHChKHHU 0103 XJI1i00pobiB-nepxapHuKiB (yCXJ]) Ha 6a3i yJIXII Ta 040IMB reThMaHCHKUAN PYyX, TO-
JIOBHHM 1JI€0JIOTOM SKOTO cTaB B’sdecnap JlnnmuHchkuit. ®imiany opraHizallii MOMUPIOIOTECS HA BCIO €BpOMy
ta AMmepuky. YCX/I y cBoiit mporpami Ta B. JIMIMHCHKMIA y BIACHHUX TpaIsiX HAroJONIyBaJIU, MO 0e3 JAepKaBH
Hallig ICHyBaTU HE MOXe€, a YKpaiHy IIOBUHEH O4OJIUTH | €TbMaH, IMHACTUUHICTD SKOTO 3aKpillIoBaach 3a po-
nom Ckopormazncekux. Tak movaBcst TpeTiit eran tpanchopmanii norisais [1lasma Cxoponaachkoro Ha JepkaBy i
IIPaBo, JI¢ aKLEHT 3MILIYEThCS Ha TEOPETUYHY PO3POOKY IeThbMAaHCHKOI 171e1 13 BpaXyBaHHSIM JOCBiy 1CHYBaHHS
yKpaiHchKoi Jlep>kaBu. BiH BUIIIMB KiJIbKa BXKIIMBUX HAPSMKIB Y IEPyKaBOTBOPEHHI: KITacOKpartis (OanaHc Mix
BIIQJIONO 1 CYCITUTECTBOM, ILTFOPATII3M 1JIei; BITbHI XJI100p0OH-KO3aKH K JOMIHYIOUHH «OpraHiuHUI» KIlac) Ta KOH-
CepBaTH3M, MOHApXis-TeThbMaHaT, CTAHOBICHHS HaIllOHATBbHOI eniTu. Bocenu 1927 poky B cepenoBuii yCX/{
posropraerbest KOHIIKT Mixk 1. Ckoponaacekum 1 B. JIMIMHCBKUM 13 B3a€MHUMU 3BUHYBAaYE€HHSIMH Y HaMaraHHi
y3YpIIyBaTH JiIePCTBO, TOMY PYX 3TrOZ0M PO3IAaBCs Ha JB1 BEJIMKI OpraHizalii — bpaTcTBo ykpaiHCBKUX KJIaCOKpa-
TiB-MOHapXicTiB (B. JIMMUHCHKUI) Ta YKpaTHCHKHI COI03 reThManiiB-aepxkapHuKIB (I1. Ckopomaacekuii), ski 3a
CBOEIO CYTHICTIO BiZIOOpaXKall OJHY U Ty X i7ief0. OCHOBHUMH 1I€OJIOTIYHHMH CYIIEpHUKaMH KOHCEPBATOPIB-MO-
HapXxicTiB OyJa 040JIFOBaHA TOJIKOBHUKOM €BreHoM Konoasbiem Oprasizallisi ykpaiHChKUX HalliOHAMICTIB, SIKUX
TeTbMAaHCHKUI pyX KPUTHKYBAB 32 HEKOHCTPYKTUBI3M y MUTaHHI Jep>KaBHOTO OyMiBHUITBA. | 'eTbMaH 3a3HauaB:
«JisnpHicTh onkoBHUKA €. KoHoBamb1s 3 iioro OyH — onHe 3 HaWripmmx i HAWMIKiATUBIIIKX SBUIL Y HAIIIHK i
0e3 Toro He JyKe BiKe Beceliit ictopii» [22, c. 63-69].

OTxe, MiACYMOBYIOUH JOCTIKEHHS JaHOT TEMH JOLIBHO TOTOUTHCH 31 ci1oBamu B. Mopo3a, sikuif ak-
nenrtye nosuuito O. Ilyneruna (mepiroro MiHicTpa 3akopAoHHUX crpas yHp, ambacanopa ykpainu B Codii):
«...B yCAKOMY pa3i He MOXKHA BHKpecitoBaTh 106u I'erbMmanaTy 1918 poky sk iHTerpanbHOI YaCTHHM iCTODIi ca-
MOCTiifHOT yKpaiHchKoi [lepskaBu 1 He MOMIYaTH IIMX TO3UTHBHUX KPOKIB, SIKi B Iiei yac Oymnu 3pobiieHi, abo mo-
3UTHBHHUX, X0U 1 HE 31ilicHeHnX HaMipiB» [13, c. 269]. 3a TBepmxeHHsM 1O. Tepemienka: «Busuaroun 3100yTKH
['eTbMaHaTy i KOHCTATYIOUH yCi TPYIHOII 1 CKIIaTHICTh B3aEMUH B YKPATHCHBKOMY CYCITIIBCTBI, PO3TJISAaEMO HOTO
SIK (PaKTHYHO TepIry crpoOy YTBEpDKSHHS BHYTPIITHBOTO MHPY 1 CITIBITpaIli BCiX HOTo BEPCTB, MOITHYHHAX TEUil
Ta IHCTHTYTIB B YKpaiHi HOBITHKOT 106u» [19].

BucnoBku. [TaBno Cxoponajcbkuil 3p0OUB HEOIIIHEHHUI BHECOK B IEP’KaBHO-TIPABOBY CHAJIIIMHY yKpa-
{HH, aJKe 1ICTOPisE CTAHOBJICHHS MOTO JepKaBU B OypeMHHI yac peBOIIONIi € MOBYAILHUM JOCBIIOM Ul cydac-
HUKIB. BiH MOJISIraB He TUTBKH y TPAKTHYHUX KPOKaX B/, a H Yy TEOPETUYHUX i1esX, po3polieHnx ['eTbMaHOM.
Moro mormsim Ha fepikaBy i IPaBo MOKA3ald PUCH, HEOOXimHI sl PO3BHTKY TENEPilIHbOi yKpaiHH — BiAIOBi-
JaBHICTB, MIPOQECcioHaNti3M, BEpXOBEHCTBO IpaBa. Bei mmoan mistmeHOCTI [1aBna CxopomaackKoro y miIcyMKy
oxoruieHi ioro cioBamu: «I1{o6 He cTanocs, ykpaina B Tiif uu iHmii popmi Oyae. He 3mycuu piuky noBepHyTHCS,
TaK camMo 3 HapoJIOM: HOT0 He 3MYCHIII BiIMOBUTHCS BiJl HOTO igeaiiB. Tenep MU )KUBEMO B YacH, KOJIU JIMIIe Oar-
HETaMHM HIYOTO He 3po0uIm. AJle ¥ 6e3 OarHeTIB CBOI iIeay He BIICTOATH, TOMY TpeOa mam’ATaTH, IO rapaHTOM
CYBEpEHITETY 1 He3aJIeXKHOCTI YKpainu € 30poiiHi CHiti yKpaiHu Ta BeCh YKpaiHChKUH HApO/I.
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OPT'AHIBAIIIMHO-IIPABOBI 3ACAJIN
MIKHAPOJHOI JISIJIbHOCTI YKPATHCBKOI HEHTPAJIBHOI PAIN:
ICTOPUKO-IIPABOBE JOCJIJI)KEHHHSI

Cmamms npucesauena 00CrioHceHHI0 npodremu Gopmyeans ma 2eHe3ucy KoOHyenyii 308HiuHboi norimuxu ma
OCHOBHUX emanig ii peanizayii' y nepioo disnvnocmi Llenmpanvnoi Paou Vkpaincvkoi Hapoownoi Pecnybnixu. 30iticneno
icmopuko-npagoguil ananiz npaeosux akmis, nputinamux ¢ 1917-1918 pp., a makoosic ouniomamudnux piwiens, ix Ha-
cniokie. Oxapakmepuz08aHo 00CASHEeHH S U YNYWEHHsI MO20YACHO20 YPs0y V chepi MIDCHApoOHUX ionocul. OKpecieHo
6NIUG MA 3HAYEHHS OIAILHOCII MOJI000I 0epaHcasu Ha MINCHAPOOHIU apeHi, NIOMPUMKU IHO3eMHUX NApmHepie ma cei-
Mool cnitbHOMU 3a2aiom, 0COOIUBO 8 NOPIBHAHI 3 CYYACHOK CUMYAYIEI 8 KPAIHI.

Knrouosi cnoea: misxcnapoona OisnbHicmb, MIJCHAPOOHT 8IOHOCUHU, MIKCHAPOOHA NPAocyd ekmHicmb, YHi-
eepcanu, Yxpaincoka Llenmpanvna Paoa, Yxpaincexa Hapooua Pecnybiika.

Melnyk I.

Organizational and legal basis of the international activities of the Ukrainian Central Council: a historical
and legal study

The research is devoted to the study of the problem of the formation and genesis of the concept of foreign policy
and the main stages of its implementation during the period of activity of the Central Council of the Ukrainian People’s
Republic. A historical and legal analysis of legal acts adopted in 1917-1918, as well as diplomatic decisions and their
consequences, was carried out. The achievements and omissions of the then government in the field of international
relations are characterized. The influence and significance of the activity of the young state in the international arena,
the support of foreign partners and the world community in general, especially in comparison with the current situation
in the country, are outlined.

Taking into account the world experience of state formation, it is obvious that the situation in the international
arena and the presence of support from foreign states are important for the successful formation and development of a
state. From 1917 to 1921, it was external factors had a significant impact on the restoration of Ukraine’s independence.
Therefore, at the current stage of state formation, especially in the conditions of Russia ’s full-scale war against Ukraine,
a thorough study of the historical and legal experience of the revival of Ukrainian statehood during the time of the
Ukrainian People’s Republic is extremely relevant and important. Yes, some problems of the direction are considered in
general works, however, the formation of Ukraine in the international arena has its own history and traditions, which
requires separate consideration and analysis, which determines the relevance of this study. A deep and comprehensive
study of the experience of the implementation of the foreign policy of the Ukrainian People’s Republic, taking into
account the situation of Ukraine in today’s conditions, will make it possible to emphasize the current situation in the
international arena. In addition, the study of the peculiarities of the implementation of the foreign policy of this period
will make it possible to take into account the miscalculations in the formation of the foreign policy concepts of the
current elites and avoid them today.

The purpose of the article is to conduct a study of the impact of the situation in the international arena on the
restoration of Ukraine’s statehood during the period of activity of the Ukrainian People’s Republic and to take into
account the positive and negative consequences of the decisions made by the political elites of that time in the process
of implementing the state’s foreign policy.

Thus, the foreign policy of Ukraine during the period of the national revolution, in particular during the activity
of the Ukrainian Central Rada, is characterized by the formation of the concept and definition of the main directions
of development with the aim of gaining independence. Therefore, the most significant achievement of this period is the
recognition of Ukraine as a full-fledged subject of international relations and the implementation of an independent
foreign policy. In addition, the foreign policy assets of the Ukrainian People’s Republic, despite miscalculations and
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mistakes, in addition to the formation of an independent foreign policy, were the creation of the General Secretariat for
International Affairs and the development of international relations with foreign countries, in particular in the search
for support and assistance in the fight against Bolshevik Russia. Thus, having declared independence and received
recognition in the international arena, Ukraine once again proved that it cannot exist as part of Russia and thus made a
significant contribution to overcoming the widespread stereotype of «great and indivisible» Russia, which we continue
to prove today.

Keywords: international activity, international relations, international legal personality, Universals, Ukrainian
Central Council, Ukrainian People’s Republic.

IMocTaHoBKa mMpodJaeMu. 30BHIIIHLOMOMITHYHA JisSUTBHICTh HAJICKHUTH 0 HEBLI €MHHUX €JIEMEHTIB CY-
BEPEHHOT JIep)KaBH Ta 3IIHCHIOE 3HAYHWH BIUIMB Ha ii CTAHOBIICHHS 1 pO3BUTOK. YacTo BJIaCHE CUTYaIlis Ha MiXK-
HapOJIHi} apeHi € OCHOBOIO YTBEPXKEHHS HE3aJISKHOCTI OKPEMOi AepxKaBU. AJpKe IepKaBOTBOPUI MPOLIECH 3aje-
KAaThb SIK B1Jl BHYTPIIIHIX 00CTaBUH B KpaiHi,Tak i Bl aKTyaJIbHOT0 MIXXHAPOAHOTO (hoHy. BiNMOBITHO CTAHOBIECHHS
yKpaincbkoi HapomHoi pecnyoniku (nami — yHp) B mepion ykpaiHCBKOI IEHTPaNIbHOI pajd (Jayi — yIp) cIo-
HYKaJI0 PO3BUTOK MIKHAPOHOI JIISUTBHOCTI Ta CTBOPEHHS MEXaHi3MiB peaizallii 30BHIIIHLOT TOIITUKH MOJIO01
JepkaBu. Binrak Oyna 3akiajieHa ii OCHOBA HaBITh MOMPH 3HAYHI MEPEIIKOIU. A TOTOYaCHUM TOJTITHYHHM IPO-
BOJIOM OyJI0 3[if{CHEHO YMMaI0 BaXJIMBUX KPOKIB 3a/U1 BiTHOBICHHS MIKHAPOAHOI Cy0’€KTHOCTI yKpaiHChKOI
JeprkaBu. 30KpeMa, 3yCHIUISI AMIUIOMATHYHOTO KOPITycy OyJu CIIpIMOBAaHI HacaMIlepes Ha yTBEPPKEHHS YKpaiHu
SIK TIOBHOIIIHHOTO CY0’€KTa MI>KHAPOIHUX MPABOBITHOCHH, & TAKOXK 3I00YTTS Mi>XKHAPOIHOT MIATPUMKH Y OOPOTHO1
3a 30epexeHHs He3alexKHOCTI. OIHaK, He3B)KAI0UU Ha 3HAYHY KUTBbKICTh HAYKOBHX JIOCIIPKEHB IAHOTO TIepioy,
MaJIOBUBYCHHMH 3QJTHIIAIOTHCS MTUTAHHS CTBOPSHHS Ta PO3BUTKY MEXaHI3My peatizallii MibXKHAPOIHOT TisITbHOCTI
Ta 30BHILIHIX BiTHOCKH. BiIMoOBiqHO JOCTiIKEHHS AaHOi MPOOIEeMaTUKH CTBOPUTH MOXKIIUBICTh IPYHTOBHIIIOTO
PO3YMiHHSI 0COONIMBOCTEH Jep:kaBHOIO OyNiIBHHUIITBA HA 3a3HAUCHOMY €Tali Ta 3a0€3MeUUTh BpaxyBaHHS yCIIilll-
HUX Ta MPOBAJBHUX PIllleHb Y MPOIECi HAAr0HKEHHS MIXKICPKABHUX BITHOCHH YIIp. AIDKE PO3BUTOK Cy4acHOI
JIepKaBH Ta 30epeKCHHS 11 HE3aIeKHOCTI 3 BpaxyBaHHAM JJOCBIly MIKHAPOIHOT TIsSUTBHOCTI YKPATHCHKOT IepiKaBr
y TIepioJl HAI[lOHATBHO-BU3BOJIBHHX 3Maranb 1917-1921 pp. € BaJIMBUM YHHHUKOM ii TEHE3HWCY Ta KIFOYOBUM
€JIEMEHTOM SIKOCTI 11 po30yI0BH, 110 Oe33alepevyHo 3pOCTae B MePioj] BeACHHS BiilHU 3 POCI€IO.

AKTyaJIbHICTh TeMHU A0CTiAKeHHsI. BpaxoBylouu CBITOBHI JOCBiJl JepKaBOTBOPEHHS OYEBHIIHO, IO
JUTS YCIIITHOTO CTAHOBJICHHS Ta PO3BUTKY JICPKaBU BAXKIJIMBE 3HAUCHHS Ma€ CUTYaIlisl Ha MDKHAPOHIHM apeHi Ta
HasSBHICTh MIATPUMKH 1HO3eMHHUX JepxkaB. y 1917—1921 pp. BU3HAYHWIA BIUIMB Ha BiIHOBJICHHS HE3aJIEKHOCTI
yKpaiHM Majii caMe MKIEpKaBHI BITHOCHHHU. ToMy Ha cCy4acHOMY €Talli Jep>KaBOTBOPEHHS, 0COOIMBO B yMOBax
MOBHOMACINTAOHOI BifHU POCIi MPOTH yKpaiHU HAJ3BUYANHO aKTyalbHUM Ta BOKJIMBUM € IPYHTOBHE BUBYCHHS
ICTOPHKO-TIPABOBOTO JTOCBITY BIJAPOJKEHHS YKpaTHCHKOT JIepikaBH 3a JaciB yip. Tak, okpeciieHi npo0iaeMu po3-
TISAI0THCS B y3arajbHIOIOUKX MPaIlsiX, MPOTE, CTAHOBJICHHS YKPaiHW Ha MIDKHAPOIHINA apeHi Mae BJIaCHY iCTOPIt0
1 TpauIlii, Mo MoTpedye OKPEMOro BHUCBITICHHS Ta aHAJi3y, IO BKAa3y€ HA aKTYaJIbHICTh JAHOTO JOCIIKEH-
Hs. [mnboke Ta BceOiyHEe BUBUCHHS JIOCBIY peaizaiii 30BHIIIHLOT JisSUTBHOCTI YIp 3 BpaXyBaHHSIM CTaHOBHINA
yKpaiHa B yMOBaX ChbOT'OJICHHS JJO3BOJUThH PO3CTABUTH AKIICHTH 1 BU3HAYMTH IIISXH PO30YI0BH YKpaiHU Y I1iHt
coepi.

AHaJi3 ocTaHHiX aochaimkeHnb i mybuikamiii. Etanmu ¢popMyBaHHS 30BHINTHBOT MOJIITHKH Ta PO3BUTKY
MDKHApOJIHUX BIIHOCHH Y 10Oy IIEHTPAILHOI pajiy JOCHIHKYBAIO YMMAaJIO HAYKOBIIIB. J[aHii TeMaTHIII pUCBsIe-
HO IIpalli Cy4aCHUKIB Ta Oe3M0CepeiHiX YYaCHUKIB MOiH, SKi X04 HOCSATh YacTO MyOiIIMCTHYHO-TIPONIaraHIuCT-
CBKHUII XapakTep, OfHaK (OPMYIOTh TEOPETUYHE MiIPYHTS 30BHINIHBOIONITHYHOI KOHIELIT YKpaiHu, 30KpeMa
M. I'pymiescekoro [2], B. Bunaunuenka [12], JI. Topomenka [1], O. Ilyasruna toro.

Pe3yNbTaT! TOCTIKEHb PaITHCEKAX BUYCHUX CTAHOBIIATH 3HAUYHY YAaCTHHY, IPOTE BOHH 3aie0NI0Ti30BaH1
Ta B OCHOBHOMY 0a3yIOThCs Ha mo3umii B. JIeHiHa.

OnHak, B HE3aIeKHIN YKpaiHi po3MovaBcs HOBHUM €Tal JOCIHiDKeHb y 1ICTOPUKO-TIpaBoBii Hayi. Cydac-
Hi BYCHI HAJJAIOTh BEJIMKOTO 3HAYCHHS JIOCITIDKCHHAM PI3HUX aCTEeKTiB 30BHINIHBOT MOJITHKH YKPATHCHKOI IIeH-
TpabHOI paau. BaroMuMu € pe3ynibTati 10CiipKeHs Takux HaykoBiis: IT IT. Taii-Huwkauka [11], 1. Tarkisa [10],
I. Beneneera, O. Komunenka [6], M. KpaBuyka [7, 8, 9] B. ConosiioBoi [5] Ta iH.

Merta craTTi noJsirae B IpoOBEACHH] JOCTIKEHHS BIUIMBY CUTYaIlil Ha MIXKHApOIHINA apeHi Ha BiJIHOB-
JICHHS ICP’KABHOCTI YKpaiHU y Tepiod AisSUTBHOCTI yIp, Ta BpaXyBaHHI MO3UTHBHUX 1 HETaTUBHUX HACIIKIB IIpH-
HHATHX PIICHb TOrOYaCHUX MOJIITHYHUX €T B MPOIIeCi peai3aliii 30BHIIIHBOT MOJITHKY IECPKABH.

Buxkiax ocHOBHOT0 MaTepiaay mocaimxenns. Ha mouatky XX cT. po3naj iMIiepiit CTBOPHUB CIIPHUATINBI
YMOBH JUISI IOBEPHEHHS HE3aJIC)KHOCTI Ta yTBOPEHHS HOBUX CaMOCTIHHHX JAepkaB. 30KpeMa, 3HaYHOI0 I'eOIo-
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JITUYHOIO 3MIHOO TOTO HEpioAy CTaI0 YTBOPEHHs Ha YKpaiHCBKUX 3eMIIIX ykpaiHcbkoi HaponHoi pecryGuiku.
Ouommiio HoBoc(hOPMOBaHY pecIyOIiKy IeMOKpaTHYHe MPaBIIiHHSA, OJHAK MepIlli KPOKH, 30KpeMa Ha MDKHapO-
HIill apeHi maBanuch Hellerko. OJHUM 3 HEraTUBHUX (aKkTopiB Oylia HECIIPHUSATIMBA TUILIOMATHYHA CUTYAIlisd Ha
¢oni I[lepioi cBiTOBOT BiliHH, 110 0COOIMBO MO3HAYMWIOCH Ha JiSUTEHOCTI TUTUIOMATHIHOTO Kopmycy. [Ipore, came
B JIaHUH Mepioj] BCyNepey 3HAUHUM TPYJHOIAM 3aKIaJaaucs OCHOBH YKPaiHChKOT KOHLIEMII{ MiX>KHAPOAHOT MislIb-
HOCTI Ta po3noyanach po30y10Ba TUILIOMATII.

3araJbHOBIIOMUM € YMOBHHI TIOJI1JI BYUCHUX 30BHIITHBOT MMOITHKHA YKPATHCHKOT IEHTPAIBHOT paau (Iai
— ylp) Ha JeKinbka nepioniB. Tak, nepimuil po3nounHaeTbCsd CTBOPEHHAM YIP Ta TPUBAE A0 CEPEIUHHU JIHUCTONA-
na 1917 poxy. s 11bOro eTary XapakTepHUM € HaJTaroXKeHHS BiTHOCHH 3 POCI€I0, TOMY YCi 30BHIITHBOIOTI THYHI
3axoau Oynu CIpsIMOBaHI Ha peanizawito Liei Metu. pyruil nepio] OXOIUTIOE CTBOPEHHS yKpaiHcbkoi Hapoanoi
pecryOIiky Ta 3aKiH9yeThes B civHi 1918 poky. Ha nanomy erami po3nounHaeThCsl PakTHYHO caMOCTiHHA Jii-
SITBHICTB YIIp Ha MIKHAPOHIA apeHi. ['0JIOBHOIO METOI0 IisUIBHOCTI AUTIOMATHYHOTO KOPIYCY B Iiei 9ac Oyio
JOCSATHYTH BU3HAHHS PECIyOJIiKM HAa MDXHAPOAHOMY DPIBHI Ta OTPUMATU MIATPUMKY KpaiH-ydacHUIb AHTAHTH,
30kpeMa AHrimii Ta @panmii. HapemTi Tperiit etan posnounHaeTbes B civni 1918 poky Ta TpuBae 10 IpUITUHEHHS
JsIBHOCTI YKpaiHChKOT IIeHTpasIbHOI paau y kBiTHI 1918 poky. BuzHauanbHOM0O prcoro TaHoro nepioay Oyia 3mi-
Ha MPIOPUTETIB PO3BUTKY MIKHAPOAHOI TiSUIBHOCTI Ta HAJIAro/PKEHHS MiKIEp)KaBHUX BiTHOCHH 3 HiMeyunHOO
[1, c. 47-50].

Binrak, 3 mepiux AHIB CBOTO iCHYBaHHS yKpaiHChbKa LIEHTpaJbHA paja MOBUHHA Oyja BU3HAYUTH OCHO-
BHI HanpsIMU BHYTPIIIHBOI Ta 30BHIIIHBOI HOMITHKHU JepkaBU. OcoONHMBO BaXIUBUM OYJIO 3aBJaHHS 3aKIACTH
OCHOBY MIKHApOJHOI MONITHKH Ta OKPECIUTH 3acaju MalOyTHBOro cTaTrycy YKpaiHu. JoCHiDKyroud acleKTH
30BHINTHHOMIOJITHYHOI OpPi€HTAIT YIIP, MOIMUILHO HATOJIOCHTH Ha TEONMONITHYHHX Morisgax M. ['pymeBchkoro,
K1 c(hOpMyBaIIM TEOPETHYHE MIATPYHTSI OCHOBHOI KOHIIeNIIii. Tak, OIIHUBIIN peallbHy CHTYAIlil0, sIKa CKIIAJIACh
micis JlrotHeBOi peBosrorlii, M. ['pyIIeBCbKyiA 3apoIIOHyBaB aBTOHOMIIO YKpaiHu y ckiani pocii. OmHak, mia
HalllOHAJIBHO-TEPUTOPIAJIbHOIO aBTOHOMIEI0 MAJIOCh HA yBa3l 00’ €AHAHHS BCiX YKPAiHCHKUX €THIYHMX 3eMeNlb y
€IMHY HAI[IOHAJBbHY aBTOHOMHY YacTHHY (eaepaTtuBHOI pocii [2, ¢. 94-97]. BiamosiaHo, y3araJpHIOIOUH MO3HUIII0
TOJIOBH YKPATHCHKOI IEHTPAIbHOI pajii BapTO PO3TJISHYTH 0a30Bi MOJIOXKeHHS KoHuenmii. Tak ykpaiHChkuii Ha-
POl BiH BBaXKaB «HAPOJIOM 3aXiJHOI KYJIbTYPH, OJHUM 13 HAHO1IbII OaraTHX CXiJIHUMH, OPIEHTATBHUMH BIDTMBAMH,
ajyie Bce-TaKM 3a CKIIAJIOM CBOET KYJIBTYPH 1 CBOTO JyXY — HApOJOM 3aXiTHUM». y TOH Yac, KOJIH iCTOPUYIHI YMOBU
JUKTYBaJIU yKpaiHi CXiIHHUM HampsMoOK, «reorpagiuHi opieHTyBanM i OopieHTYyI0Th — Ha YopHe mope». [Ipote,
BiJTHOBJICHHS TpaIULiHHOI 3aXiHOI Opi€HTAIlil HE BUKIIIOYAJIO iHIII BEKTOPH PO3BUTKY YKpaiHCHKOI 30BHIIIHBOL
nisuieHOCTI. M. I'pymieBchKuii IepeKoHyBaB, 10 yKpaiHa Majla «BUSICHUTH CBOi 3ac00u, 3aBIaHHS i TOTPEeOH, THM
YacoM HE MOCHIMAYH 3aMHKATHCh B SKH-HEOYIb OJWH KPYT 3B’SA3KiB, BIJTHOCHH, BIUIMBIB, a OpaTH SIK MOXKHA
IIKPIIE, IMHPOKOBEPXOI0 PYKOIO BCE, IO MOXKE OyTH KOpucHUM» [2, ¢. 146-148].

BapTo 3a3HaunTH, 1110 YieHH OUTBIIOCTI MApTiil MpeICTaBIeHUX B YIP HOJUISIIN TaKy MO3HIII0. 30KpeMa,
yKpaiHChbKa MmapTisl conianicTiB-enepanicris, Cormian-geMokpaTiuHa maptisi, [lapTist coriasicTiB-peBotomione-
piB MiATPUMYBaNH i€10 aBTOHOMII yKpaiHHU y CKNIafi pocii Ta BOadanu y IiboMy HalKpally rapaHTiio 1eMOKpaTui-
HUX 1 HaI[lOHAJFHO-TIONITAYHKX TpaB. HampoTuBary BucTymana juime ykpaiHchbka (emepaTtnBHO-IEMOKPATHIHA
naptist Ta [TapTis ykpalHCHKUX COIIaNTiCTIB-CAMOCTIHHHKIB, MTPEJICTABHUKY SKOT BUMAarajid HETalHOTO MPOToio-
IIIEHHS Ta BU3HAHHS CAaMOCTIMHOCTI Ta HE3aJIeXKHOCTI yKpaincekoi Hapoauoi pecryOuiku [3, ¢. 316-319].

JaHa mo3utiist G1IBIIOCTI WIEHIB YKpaiHCHhKOT IIEHTPAJIbHOI paau Oyna 3akpimieHa y I-My yHiBepcaii Big
10 wepBHs 1917 poky. yup (HhakTUYHO MPOTONOIIyBalia aBTOHOMIIO YKpaiHu 0e3 BiMOKpeMIIeHHS BiJl pocii: «Xai
Oyzne ykpaina BuTbHORO. He omminsirounch Bix BCi€el pocii, He po3pHBalOuM 3 JEPKaBOK POCIHCHKO0, Xalk HapOJ
YKpaiHCHKHI Ha CBOTM 3eMJIi Ma€e TIPaBO caM MOPSAIAKYBATH CBOIM KHUTTSAM...» [3, ¢. 59]. A Takox OyB copmoBa-
HUI ypsiI sIK BUKOHABYHU opraH yup — ['enepanpauit Cekperapiat Ha doii 3 B. BunamdaeHkoM.

BinmosinHo peakiist TuMuacoBoro ypsiay Oyia O4eBUIHOO: YKPATHINIB 3BUHYBATHIIU Y <«3pajli», «cerma-
paTtu3Mi», «rpopuBi ppoHTy». OgHak Bxe 12 mumas 1917 poky no Kuesa npubyna ypsnosa aeneramnis y ckiai
MiHicTpiB M. Tepermienka, I. nepereni, O. KepeHCBKOTO0 1 B pe3yabTaTi HEMPOCTUX MEPETOBOPIB IIEHTPAIbHY paay
Bce K OyJ10 JIeTiTIMIi30BaHo i poromoriero 1I-uit yHiBepcan [3, ¢. 61]. JlocaimHIKE BBaXKAIOTh HOTO CBOEPIIHAM
BiZICTyIIOM Bif I-r0 yHiBEepcaty, OCKUTBKY BiH 3MYIIYBaB yIIP WTH HAa KOMIIpOMic 3 THMYacCOBUM ypsIoM, IO Jie-
(haxTo 03HAUAJIO 3yNMMHEHHS Ipolecy po30ynoBH aBToHOMII. [IpoTe, BapTO 3BEepHYTH yBary Ha TakMii MO3UTHBHHN
ACTIEKT SIK 3aKPIIUICHHSI CTaTyCy [EHTPAIBHOI pail B IKOCTI PETiOHATBHOTO MPEACTABHUIIBKOTO OpraHy, o (ak-
THUYHO 03HAYAJIO BU3HAHHS AEP’KaBOTBOPUOTO IMpoIiecy HOBOI JepxkaBu. Jlo Toro x Bke B KiHmi Jita 1917 poky
KpaiHu AHTaHTH MPOSBILTH 1HILIATHBY CTOCOBHO HAJIATOKEHHSI MPSIMUX KOHTAKTIB 3 YKPATHCHKOIO IIEHTPAITEHOIO
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panorw. A nepedyBanHs y KueBi koHCynbcTB AHriii, ITanii, bensrii Ta iHIIMX Aep:kaB 3HaYHO MOKPAIyBalo J1a-
HUH IpoLec Ta Crpsuto iHGOPMYBaHHIO iHO3EMHHX BiIOMCTB PO CHTYyalito B ykpaiHi [1, ¢. 235-236].

Jpyruii eran Mi>KHApOAHOI JAiSTIBHOCTI YIP PO3NOYMHAEThCS Micis npuitHaTTd IlI-ro yniBepcany. [lanuit
aKT BCTAaHOBJIIOBAB BJIACHUII AepikaBHUM JIafl B yKpaiHi y (opMi JeMOKpaTUYHOI PECIyOIIiKY, 13 3aKOHOIaBUO0 Ta
BUKOHABYOIO T1IIKaMH Bilau. Takox AeKnapyBaB TOJIOBHI KOHCTUTYIIHI IPUHIIUIN Ta 3aKPIIUTIOBaB JIep)KaBHY
tepuropito. Tak, B [lI-my yHiBepcaii Oyinu 30epekeHi MOJI0KESHHS PO (eIepaTUBHAN CTaTyC YKpaiHU, X04a BOHH
nuire GopMaIbHO OOMEXKYBAIH CaMOCTIHHY MIKHAPOIHY MisJIBHICTH JAepKaBH. Xoua, HE3BAKAIOYH Ha IIe, YIIP
HE BJANOCs peaji3yBaTH yci nojoxeHHs. Tak sik nporosnomeHnHs III-ro yHiBepcamy BinOynocs Ha (OHI CKIagHOT
MOJITUYHOI cUTyalii, sika OyJia 3yMOBJICHA MOMITUYHOK Ta COLaJbHO-€KOHOMIYHOI KPH30I0 HAa TEPUTOPil KO-
JIMIIHBOT POCIHCHKOI iMIIepii, a TaKkoXk BilHON0 3 UeTBepHUM COr030M. JI0 TOro  Taki HacIifku OyJH MOB’s13aHi 3
BIJICYTHICTIO ITOCITIJIOBHOCTI Ta HAJAMIPHOIO CTpUMaHicTio ypsay YHp y cdepi HalioHaIbHOTO JepKaBHOTO Oy TiB-
HUIITBA Ta HEUTPaJIbHIN TO3HIIIi CTOCOBHO OUTBIIOBU3MY. BibIiie TOro, YIIp CTpUMYyBasia CTBOPEHHS YKpPaiHCHKOI
apwmii [5, ¢. 265].

OpHak, 3 1HIIO CTOPOHU CTBOpPEHHS YHp mocuiamio iHTepec iHO3eMHHX KpaiH Ta aKTHBI3yBaJlo PO3BU-
TOK TICHIIIMX MIKHAPOJIHUX 3B’ S3KiB 3 KpaiHaMu AHTaHTH. Tak, 3a TopydeHHIM (QpaHIly3bKoro ypsany 18 rpymss
1917 poxy Oynu BcTaHOBIIEHI odiliiiHi BiqHOocHHM 3 YHp, a BenmmkoOpuTaHnis npusHaumia [ 'eHepaabHOTO KOHCYIIa
I1. Barre cBoiM mpeAacTaBHUKOM B ykpaiHi [3, ¢. 322]. Taki nmpu3HaYeHHS, 3HOBY X TaKH, CBIIYWIIN TIPO BHU3HA-
HHs yKpaiHChKOi AepkaBHOCTi. O/HaK, MONPH CHOAIBaHHS YKPaiHCBKOI LIEHTpasbHOI pagu ypsaun Ppanuii ta
AHIIIIT YHHKaNIM KOHKPETHUX Ta YiTKMX 3000B’s3aHb nepen yHp, a HaBmaku Hamarajiuch BTATHYTH YKpaiHy y
MIPOJIOBXKEHHSI BOEHHUX il Ha GpoHTi. B Toli Yac sk yIp po3ropHyJia akTHBHY MIXKHAPOJIHY HisUTbHICTb, SiKa Oyiia
CIIpsIMOBaHa Ha BUXIJ 3 BIfHU.

o Toro x kpaiHu AHTaHTH He HMiATPUMYBANU YKPAaiHCHKUHM HalIOHATICTUUHHUH pyX Ta iJei CTBOPEHHS
CYBEpEHHOI JiepkaBU. 30KpeMa, B IIbOMY BOHH BOAUaIM TIEBHY 3arpo3y nocinabnenns Aatanty i CIIA, BpaxoBy-
10uYH BIUIMB HiMewduHM B IbOMY peTioHi. BimoBiiHO, BiJOKpeMIICHHS He3aIexkKHOI AepkaBu YHp Oyio mo3a Ha-
[IOHAJILHUM 1HTEepecaM JIepiKaB-yJacHUIlb AHTAHTH, sSIKi TATPUMYBAIH 30€peKeHHS pocii. A BinTak, po3risaann
«yKpaiHChbKe TUTaHHSD) BUKJIFOYHO SIK i BHYTPIIIHIO TIPOOIeMYy.

Came Ha QoHi Takoi MixkHapoxHol cutyanii 22 ciuns 1918 poky ykpaiHChKa IIeHTpajbHa paja Iporo-
nocuia 1V-mif yHiBepcan, 30kpemMa Kol 0 OKoJuIlh Kruea Bxke micTynam OLTBIIOBHIBKI Bilickka. Tak, 0yi0
3aJleKIapoBaHo: «3 yciMa CyCiJIHIMH KpaiHamHu, a came: pocieto, ITombIieto, ABcTpiero, pymyHiero, TypedunHoro
W IHIIMMH JIepXKaBaMH. .. )XUTH Y 3r0Jli H NPUA3HI, ajle HisKka 3 HUX HE MOYKE BMIIIYBAaTHCh B )KUTTS CaMmoi yKpa-
iHCchKOI pectyOmikuy [4, c. 70]. Takum unHOM YHp MpOronocuia He3aIeKHICTh. [[e CBOEIO YepPror0 T03BOIHIO
YKpaTHChKii Aereranii BUCTyNIUTH NOBHOLIHHUM Y4aCHHUKOM MUPHUX IeperoBopiB B bpecri, e pansHCcbKa aeme-

raiist 0yJa 3MyIllIeHa BU3HATH HE3aJICKHICTh YKPAiHH Ta BiJIMOBIIHO JIETITUMHICT TPEACTABHUIITBA PECITYOIIIKH.

y 1eit nepioxa pama Hapoaaux MinictpiB yHp ctBopmia «IIpoekrt opranizamii Hapomxnoro MiHicTepcTBa
Crmpas 3akopmoHHEX». A BecHO0 1918 poky Oyio 3atBepmkeHo npoekT 3akoHy YHp «IIpo 3akopmoHHI ycTaHOBU
ykpaincbkoi HaponHoi pecryOutikny, BiAIIOBITHO 10 TOJIOKEHD SIKOTO JUIIOMAaTHYHI NPEICTaBHUITBA YKPATHU
MOBHMHHI OYJIM OTPUMATH 3arajbHO BU3HAYEHI MDKHAPOIHI 1paBsa y miii cdepi [6, ¢. 274-275].

TakuMm 4MHOM, Ha TaHOMY €Talli, OCOOJIMBO TIICIIs MPOTOJIOIICHHS HE3aJIKHOCTI YKPaiHU YiTKO cdop-
MYyBaJIOCh JIBa OCHOBHI BEKTOPH MI>KHAPOHOI JisuTbHOCTI YHp, siKi OyiIu cripssMOBaHi, 3 OHiI€T CTOPOHH, Ha Bpe-
T'YJIFOBAHHS BiTHOCHH 3 PaJITHCHKOIO POCIEI0, a 3 1HIIOI Ha PO3BUTOK MIXXHAPOJIHUX MPABOBIAHOCHH 3 KpaiHaMHU
YeTBEepHOTO COO3Y.

BiarmoBiaHo, IS IEPIIOTo HANPSAMKY XapaKTepHUM OyJia KaTerOpHYHICTb. 11e 00yMOBITIOBAJIOCH BIJICYT-
HICTIO CIIPUHHATTS OlbIIOBHIIEKOI BJIAJIH, PO3PAXOBYIOUH Ha il KOPOTKOTpHBAJIC MAaHYBaHHA. A BiATaK, yIp He
Hamarajach JJOMOBUTHUCH 3 POCIHICHKOIO CTOPOHOIO 1 MMPOJIOBXKYBaJIa BiiiHy. Xoua He 0yJI0 JOCTATHLO BIACHUX CHUII
11t O0poTHOU 3 OUIBIIOBHKAMH 1 HAI3BUYAWHO CKJIQJHO BUXOIWIO YHHHUTHU OIIp, TOMY YIp PO3paxoByBaja Ha
MIATPUMKY iHO3eMHUX JepkaB. OqHAK, BPaXOBYIOUH i OOCTaBUHU TaKWUi CHJIOBHUIA BapiaHT BITHOCHH 3 OLIBIIO-
BHIIBKOIO POCI€I0 HE TIPUHIC OaKaHWX Pe3yIbTaTiB.

Jpyruii HarpsiMoK OyB peaii3oBaHHi Kpale, 30KpeMa, 100 CTOCYHKIB 3 KpaiHaMu UeTBEpHOTO CO03Y.
Tak, nenTpansHa paaa B rpyaHi 1917 poky moBizommuia npo cTBopeHHs YHp 1 3BepHyachk 10 MKHAPOAHOT CIIiTb-
HOTH 3 TIPOTO3MIIEI0 PO3IOYaTH MeperoBopy npo mMup. OxHak, Oepydr OO yBarW MO3MIiI0 AHTaHTH CTOCOBHO
HE3aJIeKHOCTI YKpaiHH, OyJI0 MPUIHATO PIillIeHHS 30CEPEANTHCH Ha PO3BUTKY B3a€MOBIIHOCHH 3 KpaiHamu Yet-
BEPHOTO COI03Y, IO IIJIKOM JIOTIYHO B yMOBAaX 3arp03H IIOBHOI OKYTIAIl YKpaiHu OUTBIIOBUIIEKOIO pociero. [lane
PpilIEHHSI IPUHECIO CBOI Pe3yIbTAaTH OCKINBbKM LIEHTPAJIbHI Jep)KaBu Oysu 3allikaBlIeH] B iICHYBaHHI CaMOCTIHHO1
YKpaiHH SIK AepsKaBH, 0 Oakae yKIAACHHS MUPY. A BiTaK, 3alpOCWIIN Jeneraiiito yHp mist yuacti y meperoso-
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pax 3 paJsHChKOIO pocieto y bpect-JIutoBcbky. MupoBa nenerartist mpu0yia Ha woii 3 B. [oxyOoBuuem y Takomy
cknani: O. Cesprok, M. Jlroouncekuit, M. JleBurcekuii, C. Ocranenko, M. ITono3s. IleperoBopu 0ynu ckiagHUMHY,
aJKe pociiichka CTOpOHa HaMajarach JUCKpenuTyBatu npenctaBaukiB yHp. Tak, €. Mensenes Ta JI. Tpoubkwuii
JOMarajMch BU3HAHHS OLIBIIOBUIIBKOI eNIerallil Sk €IMHUX MPEICTaBHUKIB yKpalHchkoro Hapomy [11, ¢. 11-12].
OjtHaK, IEHTpaNbHI AepKaBU He HA/IaBaJId BEJIMKOTO 3HAYEHHSIM TaKUM 3asBaM, a HATOMICTh, HaMaraJmcs yKiac-
TH MUPHUH JIOTOBIp Ha BUTIJHUX U1 cebe yMoBax. y pe3ynbTati 9 motoro 1918 poky Braiocs minnucati MUpHUH
JoroBip 3 UeTBEepTHUM COIO30M, a OUIBIIOBUIBKI BiliChbKa, BIATOBIIHO, OyNU 3MYyILIEH] BIACTYIUTHU. L€ CHPUSIIO
BiJIHOBIICHHIO YKPaTHCBHKOI BJaay Ha OLIBIMIOCTI TepUTOPii, sKy YHp BBaxkana cBo€ro. AJDKe 3TiHO 3 yMOBaMH
JIOTOBOPY, 10 ckiany yHp Biaxommmu XonmimmHa i [Timrsams, a [anuunaa 1 BykoBuHa GopMyBaiii OKpeMuii
KOpOHHUI! kpail y cknani ABcTpo-yropebkoi immepii [10, ¢. 29-30]. Biarak, yxiagenHs bpecTcbkoro Mupy crano
(aKTHYHO NepIIMM BH3HAHHAM HesanekHocTi yHp ne-rope. Xoda, MOXKIIMBOCTI T PO3BUTKY AMILUIOMATIi yKpa-
THCBKOT LIEHTPAIEHOT paIy 3ATUIIATIICE JOCUTh OOMEXEHHMH, 110 TOTO K HE BUCTap4yaIo MKHApPOIHOTO JTOCBiTYy
Ta JIaBajlach B3HAKH BiJICYTHICTh JJOCTATHBOT KUTBKOCTI KBaITi(DIKOBAaHUX JMIJIOMATHYHUX KaJpiB.

OpHak, 1010 OLIHKY I[bOT0 JOTOBOPY Y BITUM3HSHIN iICTOPUKO-TIPABOBi Haylli 10Ci HEMAE €IUHOT MO-
3uMii. [CHYFOTh KapAMHAJIBHO Pi3HI TOTJISIN Ha JOIUILHICTD YKIIAJCHHS JOTOBOPY 3arajioM Ta HOro YMOBH 30Kpe-
Ma. Tak, 9acTWHa BUCHHX BHCOKO OLIHIOE YKIaJCHUH MHp Ta BBaXKa€ AUIUIOMATHIHUM JOCSTHEHHS YKPaiHCHKOI
[EHTPATIBHOI pajiH, IMOCHIAI0YHNCEH Ha TOH (DaKT, IO 3 HOTO MiANHUCAHHSAM IEHTPATbHI KpaHH IOPHIATHO BU3HAIN
HesanexHIcTh YHp 1 11 KopZoHH, a TakoXk ykpaiHa HaOysa Beix mpaB i 000B’s3KiB Cy0’ €KTa MDKHApOJIHOIO NpaBa,
1 0yna oiniiiHo NpHuifHATa B KOJIO CBITOBOI CIIUIBHOTH. HanpoTuBary, iHIa rpyna HayKOBIIiB 3a3Hayae, 110 JaHUi
MUPHHH JTOTOBIp NPU3BIB JI0 IOCHJICHHS aHTHYKpaiHChKuX HAacTpoiB B CIIIA i kpaiHax-yJacHHIISX AHTaHTH, a e
3HAYHO YCKJIaTHIOBAJIO MPOIIECH PO30YI0BH CyBepeHHOI yKpaiHchkoi aepskasu [10, ¢. 36]. [lo Toro x D0roeip Mas
1 TICBHI HETaTHBHI €KOHOMIYHI HACIIAKH IS YKPATHCHKOT CTOPOHH.

3okpema, B. Burnndenko, orinrorun bpect-JIMTOBChKHI MUPHUH JOTOBIp, CTBEPIKYBAB, IO «IJIs YKpa-
THCBKOI Jiep KaBH Iiel MUp, Oe3rnepedro, OyB O 3 pi3HUX OOKIB Jyke KopucHUM. [lepi ychoro, HUM yKpaiHChKa
IeprkaBa BI3HAHA TAKUMHE MTOBAKHUMHE Cy0’ €KTaMH MIKHAPOJHOTO MPaBa, K HEHTPaJIbHI AepKaBH. A MalO4IH 10
IIbOTO HA yBas3i e npu3HaHHA AHIII1 Ta PpaHuii, MojkHa Oys10 61 Terep yBaXkaTH ii LIIKOM ITOBHONIPABHUM, PiB-
HHMM 4JIEHOM CBiTOBHX Jepkan» [12 c. 288-289].

BucHoBku. TakuM YWHOM, 30BHIIIHS IMOJITHKA YKPAiHU B IEPioj] HAIlIOHAIBHOT PEBOITIOI, 30KpeMa TTi T
Yac MiSUTbHOCTI YKpaiHCBKOI IEHTPANBHOI pagy, XapaKTepH3yeThCsl (OPMYBAHHSIM KOHIIETIII Ta BU3HAUCHHSIM
OCHOBHHUX HaIpPSIMKIB PO3BUTKY 3 METOIO 3JI00YTTS HE3aJeKHOCTI. X04a JIOCUTh JIOBrO He OYyJI0 YiTKOrO YCBi-
JIOMJICHHSI 3HAUCHHS 30BHIIIHBOT MOJITUKU 1 TOMY HaATO 0araTo 4acy BUTPATHJIM Ha peasizalliio ifei aBToHOMil
y CKJIaJi pocii, OlHaK 3pemToro Kype Oyio 3MiHeHO. BifTak, HaitbiIb11 BArOMUM JAOCSATHEHHSIM JaHOTO MEpioay €
BH3HAHHS YKpaiHU K MOBHOIPABHOTO Cy0’€KTa MIKHAPOIHUX BIJIHOCHH Ta peaji3allisi CaMOCTIHHOT 30BHIIITHBOT
MOJIITHKH. [TporoyIocuBIIN HE3aJIeKHICTh Ta OTPUMABIIY BH3HAHHS Ha MDKHAPOIHINM apeHi, yKkpaiHa BKOTpE JO-
BeJla, 0 He MOXE ICHYBaTH y CKJIaJli POCii i TAKAUM YMHOM 3p0OHIIa BATOMUN BHECOK Y TIOJIOJIaHHS ITOIIHPEHOTO
CTEPEOTHUITy TIPO «BEIHMKY Ta HEMOUIBHY» POCIit0, III0 MU MTPOJOBKYEMO JOBOJUTH 1 CHOTOJTHI.
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3JIOB)KUBAHHS ITPABOM: 3AI'AJIBHOTEOPETUYHI ACIIEKTH

Posxpumo 0oy 3 naiibinbus akmyanbHux mem meopii npasa — hpenomena 3108HCUBAHHSA NPABOM, OOCTIOHCEHHS
AKO20 CRPAMOBAHE HA NO2NUONIEHHS 3a2albHOMEOPEeMUYHO20 NISHAHHA Yb020 ABUWA. P0321AHYMO NOHAMMS 37108HCU-
BAHMSL NPABOM, HABEOCHO ALINEPHAMUGHT GUSHAYEHHSL 308CUBAHHI NPABOM CYUACHUX HAYKO8YIe. Bcmanoeneno, wjo
37106IHCUBAHHSA NPABOM — Ye peanizayisa cyb’ekmamu npasosioHOCUH C6020 NPAasa cyneped 3Micmy npaea ma 1o2o co-
YianbHOMY NPUSHAYEHHIO, BHACTIOOK 4020 cy0 '€Km 3a80ac abo HAMA2AEMbCA 3A80AMU WKOOU THUUM YYACHUKAM CYC-
NINbHUX BIOHOCUH, OTI04U AK Y PAMKAX (POPMATbHOT, NPABOMIPHOT NOBEJIHKY, MAK | N03A Helo, WO CYynepedums HopMam
npasa. Haeonoweno na neobxionocmi suseienHs 03HaK ma po3pooKu Kiacu@gikayii 6u0ie 31082CUBAHHA NPABOM, WO
Mamume 6axcauee meopemuyne ma nPaKmuiHe SHa4enHs.

Kntouosi cnosa: 3106s1cuanis npasom, npasosa nosedinKka, npasonopyuierts, cyo ekmugHe npago, puouyHa
8I0N08I0AIbHICMb, HEO0OPOCOBICHICIb, BEPXOBEHCNBO NPABA.

Podkovenko T., Holubieva I.

Abuse of law: general theoretical aspects

The scientific article is devoted to the coverage of one of the most relevant topics in the theory of law — the
phenomenon of abuse of law, the study of which is aimed at deepening the general theoretical understanding of this
phenomenon. The concept of «abuse of law» means application, use of this legal instrument contrary to the purpose for
which it was created, contrary to its direct purpose. It is worth noting that when the law is abused, the principle of good
faith is violated, a disdainful, selfish-instrumental, consumerist attitude towards legal norms and relevant regulatory
prescriptions is observed. In such a situation, the legal norm is perceived as a means to satisfy exclusively one’s own
interests (needs) at the expense of the legitimate interests (needs) of other subjects.

The concept of abuse of law is considered, alternative definitions of abuse of law by modern scientists are
given. It was established that the abuse of the right is the implementation by the subjects of legal relations of their right
contrary to the content of the law and its social purpose, as a result of which the subject causes or tries to cause harm
to other participants of social relations, acting both within the framework of formal, legal behavior and outside it,
which is against the law. This nature of the phenomenon of abuse of law demonstrates its dual nature and causes certain
difficulties in the process of qualifying this legal phenomenon. That is why public authorities must respond in time and
prevent possible manifestations of abuse of the law, since the spread of such practices harms the rights, freedoms and
interests of other participants in social relations and contradicts the principle of the rule of law. The need to identify
signs and develop a classification of types of abuse of rights, which will have important theoretical and practical
significance, is emphasized.

Keywords: abuse of law, legal behavior, wrongdoing, subjective right, legal liability, unfaimenss, rule of law.

ITocranoBka npo6semu. CydacHa IOpUCIPYICHIIS XapaKTePU3YEThCS PISHOMAHITHIMH MiIXOJaMHU JI0
MpoOJIeMH 3JTOBKMBAHHS MIPABOM, a TAaKOX JI0 HOTO TepMiHOJIOTIYHOTO BU3HaueHH. Hacammepen 1ie 3yMOBIIEHO
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CKJIaJHOIO IPUPOAOK0 CaMOro MpaBa, HOro abCTpakTHUM XapaKTEpOM, 3yMOBJIECHICTIO Ta BU3HAYAJIBHICTIO yMOBa-
MU CYCHIJIBHOTO >KUTTS. AJKe perysITUBHA Ais IIpaBa Ieperdadae HeBU3HAYEHY KUIBKICTh MIPABOBUX CUTYaIliil.
CycIijbHE )KUTTS HACTUILKY PI3HOMaHITHE Ta HACUYCHE, 1110 Y TIPaBOBIH HOPMi MMPAKTHYHO HE MOKITUBO BUYEPITHO
OTIMICATH BCi MOXIIMBOCTI IIIOJIO peatizallii 3MiCTy IpaBa, KOHKPETHO BU3HAUNTH Ta Nepe0aYnTH YCi MOXKITHBI Ba-
piaHTH MOBeAiHKH. JiAIbHICTb JIOJUHNA HACTUIBKY AMHAMIYHA, HenepeadadyBaHa, HEOAHO3HAYHA, 10 BCi 11 BUSBU
HEMOXIIMBO 3BECTH JI0 IPOCTOI HENepeCciyHOi albTepHAaTHBH: IPaBOMipHe 4 npoTuipasHe. llle onHieto mpakTHy-
HOO IIPOOJIEMOIO € Te, 110 CaM MOMEHT KOJIM XapaKTep BUKOPUCTAHHs IIpaBa MepeXoIUTh 13 IPAaBOMIPHOTO B IIPo-
THTIPABHUMN JIOBOJTI CKJIATHO 3a(hiKCyBaTH, OCKIIBKH B TaKiil CUTYyaIlil HACTIIKY JiTHb YIIOBHOBaXCHOTO Cy0’€KTa,
SIK1 3MIHCHIOIOTHCS, 3 OTHOTO OOKY, y TIPAaBOBOMY IIOJI, @ 3 IHIIIOTO — BUXOJISATH 32 MEXI 3/IIHCHEHHS TpaBa.

Y IOPUINYHIN JTiTepaTypi 37I0BKUBAHHS PABOM PO3TIIIAETHCS Y KOHTEKCTI Ty)Ke CKIIQIHHUX MTPooIIeM, Ta-
KHX SIK Tpo0OJieMa IHTepecy B MpaBi, HEBU3HAYECHOCTI MpaBa Ta 3a0e3IeueHH MOXKIIMBOCTI pealtizailii cy0’ eKTHBHUX
IpaB, MpoOiieMa CIiBBIAHOILIECHHS [IPaBa Ta MOpali, IpoOieMa CIiBBITHOIIEHHS TyXy Ta OyKBH 3aKOHY, IpodiaeMa
HIMPOKOTO CYAIBCHKOTO PO3CYAY, MpodieMa BU3HAYCHHS MEX cy0’ eKTHBHHX TIpaB Toio [1, c. 3].

Bapro 3a3Ha4nTH, 1110 Cy4acHUH CTaH MPoOIeMH 3JI0BXKHBAHHS [TPABOM BUXOJHUTH 32 PAMKH i KOHKPETHO
TaJTy3eBOro BUPIMIEHHSI, OCKUTLKA OCHOBHI 3aX0JT! MO0 MiHIMI3aIlil Ta 0OMEXXESHHS BHITAIKIB 3JI0BKUBAHHS ITpa-
BOM TIOBUHHI IPYHTYBAaTHCS Ha PO3pOOIIi 3aralbHO MPAaBOBOTO MOHATTS 3IOBKUBAHHS IIPABOM, K€ Ma€ KOMILIEK-
CHO BiJIoOpakaTH MOTO CYTHICHI O3HAKH. B ropuanyHii HayIli iCHYFOTh Pi3HI MOTJISAN HA TIPOOJIeMY 3JI0BKHBaHHS
paBoM. JIOCUTh MOIIMPEHOIO € TTO3UIIisL, 110 37I0BXKUBAHHS IIPABOM CTOCYETHCS TUIBKU Cy0’ €KTUBHUX IpaB (iznd-
Hoi ocobOu. Hamami auckyciitHUM € MUTaHHSA 00 KBanmi¢ikarii popMalbHO IPaBOMipHOI HOBEAIHKHU SIK 37TOBXHU-
BaHHS IPABOM YH SK TPOTHITPABHOT IMMOBEIIHKA, OCKUTLKHA BOHA CYIICpEYHTH MpaBy (a He 3aKkoHy). CamMe ToOMy Taka
mpo0JieMa Ma€e He TUTBKH 3arallbHOTeOPETHYHE 3HAYCHHS B ACTICKTI PO3KPUTTS (heHOMEHA 3JI0BXKHUBAHHS ITPABOM,
a 1 MpaKTHUYHY CIPSAMOBAHICTh MO0 MPOTHIIT BUABAM IILOTO SABHUINA Y PI3HUX cdepax CyCHiIbHOro XHUTTA. Ta-
KM MiJIXiJ 4iTKO JEMOHCTPYE HaM TiCHHUM 3B 30K Teopii Ta MPakTUKU. Apke 0e3 TEOPeTUIHOTO O0IPYHTYBaHHS
3HAUCHHS TEPMiHa «GJIOBXUBAaHHS MTPABOM», HOT0 CYTHICHUX O3HAK, MOXIIMBHX HACHIJIKIB HEraTHBHOT'O BILIUBY,
HEMOJXJIUBO BHPILINTH NPAKTUYHY MMPOOJIeMy 3JI0BXKMBAHHS ITPaBOM Y KOHKPETHIH Taiy3i npasa i clipsMyBaTH
3YCHJIISL HA BIOCKOHAJICHHS 3aKOHOABCTBA II0/I0 HENPHUITYCTUMOCTI HOTO TIPOSIBY.

AHaJi3 ocTaHHIX AocigKeHb i myOJikaniii. BueHi-ipaBo3HaBIII JEMOHCTPYIOTh Pi3HI MIAXOAU 1O
PO3YMIHHS 3JIOBKMBAaHHS IPaBOM, HOT'O CYTHOCTI, O3HAK Ta rajgy3eBoi mpuHajexHocTi. Cepen HaMOULIbII TpyH-
TOBHHX JOCIIKCHb MPOOJIEMATHKH 3J0BKHBAHHS IIPABOM BapTO BIAMITHTH Mpalli TAKKX HAyKOBIIB, 5K O. po-
rad, T. IonsHcekuic, M. Xwminb, O.Minetny, p. Kamoxnwuii, I. Anapymienko, B. pe3HikoBa, y SKuX 371HCHEHO
aHaJi3 3aralbHOTEOPETHYHHX MPOOIEM 3JI0BXHMBAHHS IPaBa Ta CYTTEBUX O3HAK HBOTO ()eHOMEHA, PO3TIITHYTO
MEXaHi3M MNpOTHAIl BHSIBaM 3JIOBXKHBAHHS MpPaBOM y cycminbcTBi. Taka mpoOneMaTHka crana MIpeaMeTOM
HAYKOBOT'O JTOCII/DKEHHS 1 AT MPECTaBHUKIB IUBLTICTUKU. 30kpeMa, M. Credanuyk, X. Kominuyk, O. OHiIykK,
0. amyrina, O. ['ydap, 1. 'opback akeHTYIOTh Ha IPOOIEMi 3IIOBKUBAHHS CY0 €EKTHBHUMHE MaTepialbHIMU Ta
MPOIECYATbHUMH TPaBaMH Y IIUBUTICTHYHIN TOKTPUHI.

Ha npoGnemu 3m0BXHUBaHHS IPaBOM Y ITyOIiUHO-TIPaBOBiii cdepi CHpsAMyBaIU CBOi HAYKOB1 JOCIIKECHHS
J1. bakaeB M. BypomeHcrka, B. BenicnaBcrkuii, B. 3a00poBChKUit Ta iHIII. 37I0BKUBAHHS MPABOM CTOPOHAMH
TPYAOBHX INPABOBIIHOCHH CTANIO0 MPEAMETOM HayKoBOTrO gociimkeHHs mit H. Makcumenko, A. CHIOpeHKo Ta
iHmuX. SIx 6aurMo, mpobeMa 3JI0BKUBAHHS IPABOM BCE Il aKTyaJbHA 1 3yMOBIIIOE MOUTYK HAYKOBI[SIMU IIUIAXIB
MPOTHUIIT LILOMY SIBUILLY.

Metoio cTarTi € aHami3 (eHOMEHa 3IIOBKMBAHHS MPAaBOM, PO3KPHUTTSI HOro CYTHICHMX O3HAK Ta
MOTIINOJICHHS 3aralTbHOTCOPETHIHNX ACTICKTIB Ii3HAHHS I[LOTO CKIIATHOTO SIBHIIIA.

BukJiaa ocHoBHOT0 MaTepiany gociigxeHHs. [IpaBo € BaXIIMBUM PETYIISITOPOM CYCHIIbHUX BiTHOCHH
Ta 0COOMUBHM (PCHOMEHOM CYCIIJIBHOTO XXHTTS, SKUH BH3HAYAE MPOCTIp JIFOACHKOI CBOOOIM, CTBOPIOE peaibHi
MOJJIMBOCTI IUTSL peai3amii JIFOJCHKOTO MOTEHIliany. 3 iHImOoro OOKy, MpaBO BUCYBAa€ BUMOTH JO ITOBEIIHKH
cy0’€KTiB TpaBa, BU3HAYAE Mipy IOPUIMYHOI BIAMOBINAIEHOCTI 32 MOPYIICHHS IPABOBUX IPHITUCIB. Y TaKOMY
acIeKTi BapTo MiJIHTH 0 TPOOIEMH 3TOBKHBAaHHS TPABOM, OCKUIBKH HOIIMPEHUMH CTAalOTh BUITJKN HOTO BUSABY
Ha Pi3HUX piBHAX (YHKIIOHYBaHHS IIpaBa.

IIpoGnema 3110BKHUBaHHS MPABOM BiOMa III€ 3 PUMCHKOTO IIPUBATHOTO IIPaBa, aje, He3BAKAI0UH Ha T0BOJT
TPUBAJY 1CTOPIIO, BOHA HE BTPAya€ aKTyaJIbHOCTI Ta TOCTPOTH i B CyHJacHHX YMOBaxX HaOyBa€e 0COOJIMBOTO 3HAUESHHS.
Y puMi BH3HABaJIOCS OOMEXEHHS y 3iHCHEHHI BIACHOTO TIpaBa, ajie He 0yio po3poO0JIeHO Teopii 3T0BKMBAaHHS
MIPAaBOM. pEaKIlisi Ha O3HAKM 3JIOBKMBAHHS BIAJOI0 3arajoM Oyya MOB’s3aHa 3 MparMaTUYHUM CYCHLUTEHUM
1HTEpEeCcOM 1 OYYTTSIM CIIPABEIUBOCTI. PUMCHKUH JTOCB1JT IOBOUTH, IO MMPOOIeMa 3JI0BKUBaHHS IIPaBOM 1 HaIaJi
HaraJyBaTHMe HaM PO HeOOXiAHICTh y3TO/PKEHHS MpaBa 31 CIIPaBeAIMBICTIO B KOXKHOMY HOPMAaTUBHOMY HOPSAKY.
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3N10BXMBaHHS NpaBoM: 3araflbHOTEOPETUYHI acnekTn

Konu nopyimryerbest 3a3HadeHa mpoodiiemMa, TO IPOTU caMoro (POPMYITIOBAHHS «3JOBKHUBAHHS IPABOM»
BHCYBA€ThCS 3allePEUCHHS JIOTIYHOTO XapaKTepy: 3IIMCHEHHS MpaBa HE € 3J0BXKHBAaHHSIM, a SKIIO BOHO €, TO
Ba)KKO TOBOPHUTH PO 3AiHCHEHHs TpaBa. OTxKe, 3MAETHCS, IO TaM, [I€ HOYNHAETHCS 3II0BKUBAHHS, IIPABO IIEPECTAE
icHyBatu. OZIHaK HACTIpaBi IPaBO € He a0COTIOTHUM TOHATTSM, a BiTHOCHOIO KaTETOPIET0, IO XapaKTePU3YEThCS
AHTMHOMI€IO IIIHHOCTEH. SIK Take, BOHO Ma€ MexXi, K1 1HOJl BUIUIMBAIOTh O€3M0cepeIHRO 3 MO3UTUBHOTO TpaBa,
1HOI X MO’KHA BU3HAYUTH JIUIIE HA OCHOBI MPHpo v ipaBa. OHAK HE 3aBKIH HIEThCS PO BU3HAUCHHS TOTO, YU
ICHYBaJIO ITPaBO B MIEBHOMY 00cCs131. Moe BHHUKHYTH MIUTAHHS [IPO T€, YK € CIIOCI0 BUKOPUCTAHHS JOIYCTUMIM 32
KOHKPETHHUX 00CcTaBHUH a00 3 IIEBHUM HaMipoM. 3BiCHO, € TUTaHHS KPUTEPIiB OmiHIOBaHHA. KpiM TOTO, HAasBHICTh
CaHKI[ii He O0OB’S3KOBO OyJe BaXXJIHMBOIO JUIsi BCTAHOBIICHHS (hakTy MOpYyImIeHHS TpaBa. Hapemiri, He BapTo
3a0yBaTH PO TUHAMIYHUI MOMEHT: HE 3aBXK/IHU Billpa3y MOXKHa CKa3aTH, IO Jis IPaBOMIpHA, a OTKe, J03BOJICHA,
M He3aKOHHA, a OTXKe, Helo3BosieHa. [IpobiieMa B TOMY, XTO i Ha IKOMY eTani ()aKTHYHO BHHOCHUTH PIlICHHS PO
Te, 110 IIEBHA IMOBE I HKA BUHIILIA 32 MEXKi JO3BOJICHOTO BUKOPUCTAHHS TAKOTO IpaBa. y Mpalix MuliepoHa € gpasa:
summum ius summa iniuria, sika BUpaka€ 3aralbHUI JOCBII TOTO, 110 3aKOH, KOJIM BiH JOBEACHUI 10 KPalHOCTI,
MIEPETBOPIOETHCA HA CBOIO MPOTHIIECKHICTE. OTKe, KOMH, K IIe He MapaJoKCalbHO, SUmmum ius BUSBISETHCSI
summa iniuria, ToJi Te, 10 OiIbllIe, He BBAKAETHCS YECHUM, CYIIS MOXKE BBaKAaTH HE3aKOHHHM, IO 3PEIITO0
MOX€ CYIPOBOIKYBATHCS BTPYYAHHSIM 3aKOHOAABII [2].

CyuacHa TUCKYCIs 010 IHCTUTYTY 3JIOBKUBAHHS IIPABOM BiJOYBA€ThCS OJHOYACHO HA IBOX PIiBHAX: TO-
TepIre, TEOPETUIHUN MiIXiM 10 caMOro iHCTHTYTY, IO-IpyTe, BCTAHOBICHHS KOHKPETHUX YMOB HOT0 3aCTOCYBaHHS
Y THX BUIAJIKaX, KOJIM BUHUKA€E HEOOX1THICTh MTEPEBIPKH HACTIIKIB 37I0BKUBAHHS IIPABOM 32 YMOBH a0COJIFOTHOTO
3acTocyBaHHS OyKBU 3aKoHy [3, c. 13].

Ha nymMKy KONeKTHUBY aBTOpIB HaBUaJIbHOTO MociOHMKa «Teopis AepskaBH 1 IpaBa» 3a 3arajbHOIO
penakuieto C. ['ycapeBa Ta O.TuxoMupoBa, «3JOBKUBAHHS [IPABOM € OCOOJIMBUM BHJIOM IPABOBOI MOBEIIHKH,
IO MOJIATAE Y BUKOPUCTAHHI Cy0’ €KTOM IpaBa CBOIX MPaB Y HEJA03BOJICHI CIIOCOOH, IO CyIepeyarh COIliaabHOMY
MPU3HAYEHHIO TpaBa, BHACIIIOK YOr0 3aBIAOTHCA 30MTKH (IKOAa) OKpeMili 0cobi, CyCIiIbCTBY Ta aepikasi [4,
c. 232]. y TakoMy acIieKTi aBTOpH BOAYarOTh NMEPEAyMOBM BUHUKHEHHS Ha NMPAKTHIN BUIAIKIB 3JIOBKHBAHHSI
MIPaBOM Y HasIBHOCTI ITPOTAJIMH y 3aKOHOAABCTBI 200 HETOCTATHIM YiTKOCTI PaBOBOI periiaMeHTAaIlii THX Y1 1HIITHX
CYCIIIBHUX BiJTHOCHH.

O. CkakyH Tak0X BU3HAYAE 3JI0BXKUBAHHS [TPABOM SIK OCOOJIMBUM BHUIOM IIPABOBOT OBEIIHKH, SKa MOJIATAE
Yy BUKOPHCTaHHI TPOMaIsTHAMH CBOIX IIPaB HEIO3BOJCHUMH CIIOCOOaMHU, IO CyIepevaTh IPU3HAUCHHIO IIpaBa, B
pe3yabTaTi 4oro 3aBAA€ThCS IIKOAA CYCIIIbCTBY, JEpiKaBi, 0co0i» [5, c. 464]. Sk 1 OUIBIIICTD MPEICTABHHUKIB
3arajJpHOTeOpeTHdHOi ropuctpyneHnii, O. CkakyH BiZHOCHTH 3JIOBKHBAHHS IPaBOM A0 Pi3HOBHUAY MPaBOBOL
noBeiHkH. OJHAaK TaKa MOBeIiHKa MOXKe HaOyTH 1 TPOTUIIPABHOIO XapaKTepy Ta CTaTH MPaBOIOPYIICHHSAM, X04a
1 HE 3aBXKIU.

M. Xwmine BOawae y 3JIOBKHBAaHHI TpaBOM Taky (opMy 3IiHCHEHHs IpaBa, 3a JOMOMOTOIO SKOi
3aIOIIFOETHCS IKOJIa THIMM yYaCHHKaM CYCIUTBHUX BIIHOCHH NUITXOM 3IIHCHEHHS MpaBa B MPOTHUPIYYi 3 HOTO
JTbOBUM MPU3HAYCHHSM a00 31MCHEHHM JIiHi, 10 BUXO/ISATH 32 MEXI1 HAIaHUX 3aKOHOM TPaB, SKIIO TakKi Mexi i
iJT1 31iMCHEHHs TpaBa BCTAHOBJICHI B 3aKoHi [6, ¢. 11].

nikaBuM € minxin O. Minetny, sika 3a3Havae, Mo «3J0BKUBAHHS MPABOM € TaKHM CIIOCOOOM 3/1iICHEHHS
IpaBa BCymneped Horo 3MicTy Ta collialbHOMY NPU3HAYCHHIO, BHACIIOK 3aCTOCYBAaHHSI SIKOTO, Cy0 €KT 3aBIae abo
HAMaraeThbCsl 3aBJATH IIKOLY iHIIMM YYaCHHKaM CYCIUIbHUX BimHOCHH» [7, c. 9]. ABTOp Harosomrye, mo BHL i
XapakTep CYyCHUTbHUX BIIHOCHH (TTOJIITHYHI, EKOHOMIUHI, COIlIalIbHi, €KOJIOT1YHI Ta 1H.), Y chepi AKUX 3TIHCHIOETHCS
3JI0B)KMBAHHS [IPaBOM, HE MAIOTh OCOOJIMBOTO 3HAUCHHS. Y HAKOMY Pa3i, Ha AYMKY aBTOPKH, «HE € IPUHIAIIOBHM i
(hopMaIbHO-IIPaBOBUH CTATyC TUX YUACHUKIB CYCHIUIBHUX BiTHOCHH ((hi3M9HI 0COOH, IOPUINYHI 0COOH, eprkaBa),
SIKAM BHACITIIOK 3JTOBXKHBAHHS IIPaBOM 3aIT0IF0€ThCs Ta / a60 MOske OyTH 3armoIisiHa BiAMoBiaHa mKkoga» [7, . 9].

[oni6noi mymku norpumyetbest H. BypoMeHchKka, sika, TOCTiHKYI0UU 0COOIHBOCTI 37I0BXKHBAHHS IIPABOM
y myOJIYHO-TIPAaBOBUX BiTHOCUHAX, HATOJIOIIYE, IO Y BKA3aHIH CUTYAIlii TaKke 3I0BKUBAHHS MOJISATAE Y 3AIHCHEHH]
npaBa cy0’€KTaMU TaKUX MPaBOBIIHOCHH BCYIIEpeY 3MiCTy TpaBa Ta OTo COIiabHOMY IPHU3HAYCHHIO, BHACIIIOK
3aCTOCYBAHHS SKOTO Cy0’€KT 3aBAae a0 HaMaraeThCs 3aBAATH IIKOAY {HIINM YYaCHUKAM CYCHIIBHUX BiTHOCHH,
JIIOYH SIK B MEXax (pOpMaNbHO-TIPAaBOMIPHOT ITOBEIIHKH, TaK 1 32 ii MeKaMu, BCyIeped IPUHIUITY BEPXOBCHCTBA
mpasa [8, c. 276].

TakuM 9UHOM, ITOHSATTS «3JIOBXHBAHHS IPABOM) 03HAYAE 3aCTOCYBAHHS, BUKOPUCTAHHS TAKOTO IIPABO-
BOTO IHCTPYMEHTY BCYIIEpEY METi, TSI IKOT BiH CTBOPEHHUIA, BCYIIEpey HOro MPSIMOMY MPHU3HAYCHHIO. [HIIIMMU CI10-
BaMH, JIisl, sIKa «BUKOPUCTOBYETHCS HE IS 3aI0BOJICHHS Oa’KaHUX 3aKOHOM 1HTEPECIB, a IS JOCSATHEHHS HET03BO-
JICHOT METH», 3aCTyTOBYBAaTHME Ha3BH 3JIOBXKHBaHHS MpaBoM Ha nymxy I1. peminbo, Mu MOXEMO TOBOPUTH PO
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3JI0BXKMBAHHS KOXXHHI Pa3, KOJIU TaKe MPABO PEali3yeThCsl TAKMM YHHOM, IO MOPYIIYE CITiBBIAHOMICHHS TPAaBOBOT
HOPMH 3 METOIO il JOTPUMAaHHS, SIKY BU3HAYHB 3aKOHOIaBelb. OTHAK IIe JINIIE YaCTHHA BU3HAUYeHHs. HeoOXiqHum
JIOTIOBHEHHSIM € BUMOTa, 1100 BUKOPHCTaHHS IHOTO MpaBa 3a4inaio chepy iHTepeciB iHIMX Cy0 €KTIB. 1€ € Heo-
JMIHHOIO YMOBOIO BU3HAYCHHS 3JIOBKHBaHHS mpaBoM [9, c. 48].

SIkimo HeMae 3B 3Ky MiX ABOMa chepaMu iHTEpeCiB, KOHKPETHE BiIXUIEHHs HE MOxe OyTH KBali(iko-
BaHe SIK 370BXHBaHH:. OTKe, HEOOX1THO KOHCTATYBATH, IO 370BKUBAHHS IPABOM HE € a0COIIOTHUM MOHATTSM, &
MAa€ CBOE MOXO/PKEHHS Ha PiBH1 BIIHOCHH M KOHKPETHUMH CY0’ €KTaMH, @ TOMY HAasiBHICTb 3JI0B)KMBAaHHS IIPABOM
nepeBipseThes OaNaHCYBaHHSIM IHTEPECIB.

Jlo cyTTeBHMX O3HAK 3JOBKHBaHHS IPABOM HAYKOBIIl BIIHOCAThH: TO-TIEPIIE, HASIBHICTH B 0COOU
cy0’€KTHBHOTO TIpaBa, TOOTO HASBHICTh MEBHUX MOBHOBaKEHB, IO OCO01 HANAI0 3aKOHOIABCTBO; MO-IpYTE,
3IIOBKMBaHHS MPABOM MOXe OyTH 3HiMCHEHO TUTBKH y (HopMi Jii; Mo-TpeTe, 000B’I3KOBO Mae OyTH MPUCYTHIM
MPSIMHAIA TIPUYUHHO-HACIIJIKOBHIA 3B’S30K MIX JisIMH YITOBHOBaKCHOI OCOOM Ta IIKOOK0, siKa Oyyia 3aBJaHa B
pe3ynbTaTi pearnizanii 0co00r0 cy0’€KTHBHHUX IIpaB; IO-4eTBEpTe, CyO’€KTHBHE MPaBO BHKOPHCTaHE HE 3a HOro
MPSIMUM COLIIaJIbHUM NPU3HAYEHHSM, a 13 3aMO0JiTHHAM IKOIU 0COOMCTUM a00 CYCHUIBHUM iHTepecam; Mo-1’gte,
BIJICYTHICTh TOPYIICHHS KOHKPETHHMX IOPUIMYHHUX 3a00poH (TOOTO iX (opMasibHE HOJCp:KaHHS); MO-LIOCTE,
HACTaHHS KOHKPETHHX IOPUINYHHUX HACIIIKIB (BiIIOBIIAIBHOCTI) 3a TOPYIICHHS MEX peaitizallii cyd’ eKTHBHHX
mpas [10, ¢.19].

Baprto 3a3HaunTH, MO B pasi 3J0BKUBAHHS MPABOM TOPYIIYETHCS 3acalia JOOPOCOBICHOCTI MisUTBHOCTI,
MIPOCTEXKYETHCSI 3HEBAXKIINBE, KOPHUCIUBO-IHCTPYMECHTAIBHE, CIIOXKHMBAIIbKE CTABJICHHS IO IPAaBOBHX HOPM Ta
BIJIMIOBIIHUX HOPMATUBHO-TPABOBUX MPUIIKCIB. Y TaKill CHTyaIlil IpaBOBa HOpMa CIIPUHAMAETHCS K 3aci0 st
3aJI0BOJICHHSI BHUKJIIOYHO BIACHMX iHTepeciB (1OTped) 3a paxyHOK HPAaBOMIpPHUX iHTepeciB (moTped) iHIIMX
cy6’ekTiB [11, c. 21].

BiTunsHsHEe 3aKOHOJABCTBO HE MICTHUTh YITKOTO TIYMAadeHHsI TepMiHA «3JIOBXKHUBAaHHS IPAaBOM». Y
HOPMAaTUBHO-IIPABOBHX aKTAaX JIMIIIE B 3arallbHOMY 3Taly€eThCS PO HEAOMYIIECHHS IHOTO SBUIIA. 30KpeMa, y cT. 13
[UBIIHLHOTO KOJIEKCY YKpaiHH, 3a3HAYCHO, IO «HE JOIMYCKAIOThCS A1l 0COOH, 10 BYMHSAIOTHCS 3 HAMIPOM 3aBJIaTH
IIKOJIH 1HIIIH 0C001, 8 TAKOK 3JTOBXKHUBAHHS [TPABOM B iHIIHX popmax» [12]. Ct. 28 3akony ykpainu «IIpo inpop-
Mallil0» BU3HAYa€ «HEIPUITYCTUMICTh 3JI0BXXKUBAHHS NTPaBoM Ha iH(popmarito» [13]. y cT. 2 Komekcy anminicTpa-
TUBHOTO CY[JOYMHCTBA YKpaiHU BKa3yeThCs, IO «HEMPUIIYCTUMICTD 3J0BXHBAHHS HPOLECYATEHIMH IIPaBaMu €
OJIHIEI0 3 OCHOBHUX 3acaj (IPUHIIKIIEB) aAMIHICTPaTHBHOTO CYIOYHHCTBa [14].

KoHBeH11is TPO 3aXUCT MpaB JHOAMHU 1 OCHOBOIIOJIOXHHUX CBOOO Y CT. 17 MiCTHTB npsiMy 3a00POHY LI0J10
3JI0BXKHMBAHHS IPAaBaMHM, a caMe <OKOIHE 3 MoJokeHb 1iel KoHBeHII{ He MOXXKe TIyMauuTHCh K TaKe, 110 HAJae
Oyab-sKild IepKaBi, TPYITi 4d 0c001 MPaBo 3alMaTHCSI OYIb-SKOI0 JISUTBHICTIO 200 BUNHATH Oy Ib-SIKY JIif0, CIIPSMO-
BaHYy Ha CKacyBaHHS OyJb-sIKUX IpaB 1 cBOOO, BU3HAHUX IIi€to KoHBeHITiE€r0, a00 Ha 1X 0OMEXECHHS B OLIBIIOMY
00cs131, HiXk 11e mependadeHo B Konsentii» [15]. MiKHApOIHUA TOKYMEHT MICTUTh IAPOKE PO3YMIHHS IIOTO
TepMiHa Ta MiAKPECIIOE BAXXKIUBICTh MPOTHUIIT 3I0BKUBAHHIO PABOM.

TepMiH 3710BXXMBaHHS IIPABOM 3aCTOCOBYETHCS SIK y HOPMaxX MPUBATHOTO, TAK 1 MyOJIITHOTO MpaBa 1HIINX
nepskaB. CpOTOTHI MPUHIIUIT HEMPUITYCTUMOCTI 3JIOBXXKMBaHHS MPAaBOM 3aKpPIiIUICHUH Ha KOHCTHTYLIHHOMY piBHI
B 3aKOHOJABCTBI OaraThox nepkaB [16]. 3okpema, y cr. 57 Koncrurymii pecrymiku bonrapist BusHaueno: «He
JIOMYCKAETHCS 3TOBKHUBAHHS MPABaMU IPOMAISTHUHA, & TAKOXK iX BUKOPUCTAHHS, SIKIIO TIPU IIbOMY MOPYIIYIOTHCS
mpaBa abo 3akoHHI iHTepecu iHmUX» [147]. Crarra 23 Kaipcbkoi nexnapariii mpo npasa JIOAWHY B iciami Bill 5
ceprast 1990 poky MIiCTUTH Take TONoKeHHs: «Biaga — 11e JoBipa; i 3710BXUBaHHA 400 HABMUCHE BUKOPHUCTAHHS
il aOCOFOTHO HEMPHUHHATHI B iHTepecax 3a0e3leueHHs rapaHTiii OCHOBHUX IpaB Jroauam» [18]. Takuil miaxin
CBIJTYHTH PO aKTyaJbHICTh MPOOJIEMHU Ta aKIICHT CBITOBOI CIIIBHOTH Ha MPOTHUIIT IbOMY SIBHIILY.

Bu3HaveHHs pOro MATAHHS BIIKPHUBAE Tepel] Cy0’ €KTOM IIPABO3aCTOCYBAHHS 0arato 3alvTaHb, HAlIPH-
KJIaJ1 1010 TIPAaBOMIPHOCTI IHCTHTYTY 3a00pOHH 3JIOBXKHBAaHHS MPAaBOM (3aKOHOJABYOTO YU HE3aKOHOIABYOIO),
PO3YMIHHS IOHSTTS «CYIIEPEUHICTh METi» Ta, HAPEIITI, PO HACIIIKA BXKE CKOEHOTO 3JIOBKMBaHHsS. Ha mifgcrasi
BUILEBHUKJIAZIEHOI0 MOXXKHA 3pOOUTH BHCHOBOK, IO MPOLECYAIbHUMH TpaBaMH 3JI0BKHBAIOTh, KOJIM BOHH BHUKO-
PHUCTOBYIOTBCS Y CHOCIO, KM HE BiIIOBia€ MPU3HAUCHHIO IpaBa — TAKOXK B3SBIIHU J0 YBark Horo (yHKIIO y
3B’s13Ky 3 HOpMaTUBHUMH akTaMu. OJTHAK TaKi OIMCH MAIOTh CEHC MEPeayCiM TOIi, KOJIM BOHU IOB’sI3aHi 3 KOH-
KpeTHUMH Hacniakamu. OTxe, HaBelIeHy TilMoTe3y MOTPiOHO JOMOBHUTH (IYMKH MEHII OJHOCTAWHI) CAaHKIIISIMY,
o6 y pa3i BHSBJICHHS 3JIOBKUBAHHS MOKHA OyJI0 HEraifHO HOTo yCyHYTH ab0 HaBiTh 3allO0ITTH IEOMY SIBUIILY B
Maii0yTHEOMY.

BucnoBku. TakuM 9MHOM, TIOCTAHOBKA MUTAHHS PO 3JIOBKUBAHHS MIPABOM, MPEACTABICHHS KOHIICIIIIIT
9 po3poOKa Teopii B il ramysi, 0€3CyMHIBHO, — II€ OJHE i3 JOCSITHEHb IMPUBATHOIO MpaBa 3a OCTAHHI ABICTI
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pokiB. OJIHaK y Cy4acHHUX NPABOBUX CUCTEMAaX — HE3BAXKAOUHU HA YXBAJICHHS PIllIEHb Y 0OTOBOPIOBaHii cdepi, un
TO HIISIXOM CYAOBOTO TIyMaueHHs 3aCTOCOBHUX MOJIOKEHb, UM TO OKPEMUX IOJIOKEHb KOJEKCY — JUCKYCIT 00
37I0B)KUBAHHS IPABOM HE TIPHITHHSAIOTHCS.

BaxuBuM actekToM AJs 31 CHEHHS NpaBa YIOBHOBA)XEHOKO OCOOOI0 € BCTAHOBICHHS MEBHUX MEX
Cy0’€KTHBHHUX IIpaB Ta BCTAHOBJICHHS O00OB’s3KIB KOXKHOI YIOBHOBaXXEHOI 0COOU y TpoIieci 3iHCHEHHS CBOTO
MpaBa CHiBBITHOCUTH CBOO MOBEMIHKY Ta 11 HACIIJKW HE JIMIIE 3 BUMOTaMH 3aKOHY, a i 13 HOpMaMu MOpadi, 3
KPHUTEPIIMU PO3YMHOCTI Ta CYMIIIHHOCTI, JOOPOCOBICHOCTI, IPU3HAUYEHHSM IIPaBa, a TAKOXK 3 IHTEPECaMU 1HIINX
ocio.

BueHni-nipaBo3HaBIIi AEMOHCTPYIOTh Pi3HI MIAXOAU IO PO3YMIHHS 3J10BXKHMBaHHS NPaBOM, HOTO CyTHOCTI,
O3HaK Ta Taly3eBoi MpUHAISKHOCTI. CIIUTBHUM Y IIUX MAX0J1aX € Te, 10 3JI0BKUBATH MOYKHA JIUIIE CY0 €KTHBHUM
mpaBoM. He3axxaroun Ha Te, 110 3TOBXXUBAHHS IIPAaBOM € CaMOCTIIfHUM BHIOM IIPaBOBOI HOBEIIHKH 1 HE 3aBXKAN
Ma€ YiTKO BHUPaKCHUH XapaKTep NPaBONOPYIIEHHS, OAHAK 3JIOBKHBAHHA IIPABOM 3aBXKIH Oyle MOpYIIEHHAM
IIpaBa SIK COLiaIbHOI IIHHOCTI. Taka nose/iHka Oy/ie HIBEIOBATU PETYNATUBHY Ai0 IpaBa, OCKUIBKU HEXTYBaTHUME
METOI0 IIpaBa, 3HELIHIOBATH Ti 3aCa/I1, HA 3aXHCT KX CIPIMOBaHi mpaBoBi Hopmu. CaMe Taka mpupo/a peHoMeHa
3JI0BXKHMBaHHS [IPAaBOM JEMOHCTPYeE HOro MoABiHHMI XapakTep 1 3yMOBIIIO€ IEBHI CKJIaTHOIII Y IPOLeCi 3A1HCHEHHS
kBaui(ikamii JaHOTO TpaBoBOro sBumia. CaMe TOMY OpraHH IyOJIiYHOI BJIaJ¥W MOBHHHI BYaCHO pearyBaTH Ta
3an00iraTH MOXKIIMBUM BUSIBaM 3JIOBKHBAHHS MPaBOM, OCKITBKHM MOIIMUPEHHS TaKol MPaKTHK{ 3aBJa€ IIKOXY
IpaBaM, cBOOOaM Ta iHTepecaM IHIIUX YYaCHUKIB CYCHUIBHUX BITHOCHH Ta CYyNEpeunTh IPHHIIUITY BEPXOBEHCTBA
pasa.
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TEXHIKA IOPUJJUYHOI'O IUCHbMA: PEAJIII CYYACHOCTI

Poskpumo npobnemy mpaxmyeanus 3micmy ma 0cobau8ocmeni mexHiKu 10puOUYHO20 NUCbMA 8 CYUACHUX YMO-
sax. Ycmanoegneno, wo 6 3a2anbHomy po3yMIHHI MEXHIKA IOPUOUHHO20 NUCLMA 8I000PANCAEMbCA 8 I0PUOULHOMY HUCHMI,
sIKe HUHI PO3YMIEMbCA AK MEKCM, NIO2OMOBIeHUL OPUCTIOM, WO MAE PUOUYHUL 3MICM, YU MO OLI08ULL TUCH HA Ni8
CMOpinKU, 6a2amoCcmopiHKo8Ull MEMOPAHOYM, Yl IOPUOUYHULL BUCHOBOK, NPOEKIM 002080y Uil NPOEKM 3AKOHY, NPoYecy-
anvHull nanip, NPUHaYeHul 018 NOOAanHs 00 cyoy, du inwul 0okymenm. Ilpoananizoeano mexuixy 10puoUyHo20 nucoma
3 MOYKU 30pY i1 MIYMAYeHH: K CKAA0080I FOPUOUYHUX MEXHONO02T, W0 8UCTHYRAE CUCTEMOI0 NPOPeCiliHUX IOPUOUUHUX
npasu, 3acobig, nputiomie i Memodis, sAKi BUKOPUCTNOBYIOMbCA 05 340 e3neueH sl KOHCMPYKMUSHOCMI NUCbMO8OL no-
6y006u ma 00CKOHANOCMI HOPMAMUGHO-NPAGOGUX AKMIE.

Kniouoegi cnosa: opuouune nucomo, nucbMo, 10puUOUdHUL 00KYMeHm, I0pUOUYHA MexHiKd.

Stratij O., Shevchuk A.

Techniques of legal writing: contemporary realities

Article deals with studying the techniques of legal writing. It has been determined that legal writing — tool,
which is used in the process of creating legal documents. Legal writing is understand as any text prepared by a lawyer
that has legal content, whether it is a half-page business letter, a hundred-page memorandum or legal opinion, a draft
contract or a draft law, a procedural paper intended for submission to a court, or another document. The rules of legal
writing were initially produced only in practical activities. Understanding of what legal writing is was formed gradually,
as legal reality became more complicated. During the evolution of legal writing rules the qualitative characteristics
of techniques, methods, ways of conducting legal work, which are included in the arsenal of legal writing, have been
changed. The rules of legal writing in different legal families help answering for the following questions: formation of
judicial precedent, use of the law in the Romano-Germanic legal system etc.

To examine the connection between the notions of «technique» and «legaly, we appeal to philosophical
understanding of «techniquey. It has been determined that «technique» — is a complex of human actions aimed at
dominating nature, the purpose of which — to give to the life of person such an appearance that would allow him/her to
remove the burden of need and find the form of environment he/she needs.

It has been summed up that the function of legal writing is manifested in such a form of legal practice as law-
making. As the result of improving the techniques of legal writing, the array of positive law loses its spontaneous
character and becomes an expression of a certain preconceived structure subordinate to the logic of the internal
structure. Juridical text —a written medium of legal information and one of the most important living forms of expressing
the law. It has been generalized that the techniques of legal writing — component of legal technologies that is a system
of professional legal rules, tools, techniques and methods that are used to ensure the constructiveness of the written
construction and perfection of normative-legal acts.

Keywords: legal writing, writing, legal document, legal techniques.

ITocTanoBka nNpodJieMH. y TIepioJ] IPOBEACHHS COIIaTbHO-CKOHOMIYHHUX pedOpM B YKpaiHi BiIOYyBa€eThHCS
MEPEOCMHCTICHHS TUX (YHIaMECHTAIBHUX 3acall, IKi BHUCTYIAIOTh SIK OCHOBA COLIAIFHOTO YCTPOIO. 3 OTMIsiAy Ha
11e OCHOBHI 3yCHJUIS 3aKOHOABIIS MAIOTh OYTH CHPSIMOBAHI HAa HOPMaTHBHO-TIPaBOBE BITOPSIKYBAHHS CYCITLITEHIX

© Onexci Crpari, Aupit (Uesuyk, 2022
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BiJTHOCHH, IO CKIIQJAIOTHCS, 1 3a0€3MEeUCHHS] HAIEKHOTO TpaBomopsaky. [IpoBeneHuil aHami3 3aKOHOTBOPYOL
JISUTBHOCTI TIOKA3aB, 110 HOPMATHBHO-IIPABOBI aKTH, SIKi IpUMAae 3aKOHOaBeIb Y HATATEHOMY MOPSIKY, MICTATh
0e3J1iy HeJOJIKIB: MaloTh HEJOCKOHATY (hOpMY BHKIAAY, PACHIFOTh TEXHIKO-IOPUIUYHUME MOMHIKaMu. Bee 1ie
YCKJIQIHIOE TOCSATHEHHS METH IpaBoBOi periamentarii. [IparHeHHS 3aKOHOAABI CTBOPUTH €(PEKTUBHY CHC-
TeMy TpaBa, IrHOPYIOYU OCHOBHI BUMOTH TEXHIKHM FOPHIUYHOTO MHCHhMA, HECIIPOMOXKHE JAaTH MO3UTHBHUX pPe-
3YNBTATIB. ¥ 3B)SI3KYy 3 UM 3HAYCHHS TEXHIKH IOPUIMYHOTO MHCHEMa 3pocTae. TexHika IPUIUIHOTO MAChMA SIK
crnenuGiuHui coliagbHO-IIPaBOBUH (PEHOMEH y CUCTEMi IIpaBa BU3HAYAETHCA SIK CKIaJHE 0araToCTpPyKTypHE,
OaratodyHKIIIOHAIbHE, KOMIICKCHE ITPABOBE SBUIIIC. yCe 1€ i 3yMOBIIOE HEOOX1THICTB ITOAAJIBIIOTO TOCIIPKEHHS
IILOTO MPABOBOTO (PEHOMEHA Y 3aKOHOJIABCTRI.

B cyuacHiit ropuauuHii JIIHTBICTHII IOPUIWYHE TUCHMO € TUM IHCTPYMEHTapieM, IO BUKOPUCTOBYETHCS
] 9aCc CTBOPCHHS IOPHIWYHUX JTOKyMEHTIiB. IIpaBuia IOpHUANYHOTO NMHChMa B HAYKOBIH IyMI CIOYATKY
BUPOOJISUTHCS JIUIIE Y MPAKTUUHIN AiSIbHOCTIL. BifTak, po3yMiHHs TOro, 0 IHTETPY€e 3MICT MOHATTS IOPUIUUHE
MUCBMO, (POPMYBAJIOCS MOCTYNOBO, B Mipy YCKJIaJHEHHS IOPHIUYHOI IIHCHOCTI. Y IpoLeci eBOIOLii MpaBHiI
OPUIUYHOTO MHChMa TPaHC(HOPMYBAIUCH MPHIOMHU, METOH, CITOCOOW BEJCHHS FOPUINYHOI pOOOTH, SKi HHHI
aKTHBHO 3aCTOCOBYIOTH IOPHCTH B apceHali IOPHIMIHOTO MHCHMA.

Yy Cy4acHHX yMOBaX KIIIOUOBE NPHU3HAYCHHS IOPHUAWYHOTO MUChbMA IOJIATAE B 030pO€HHI MalOyTHIX
IOPUCTIB HAaBHYKaM KOMIIETEHTHOTO ¥ BHCOKOKBaJi(hikOBAHOTO BHKOHAHHS IOPUIUYHOI poOOoTH. CyKYIHICTbH
MPUHOMIB, 1110 BUKOPHCTOBYIOTHCS T1iJ] YaC CTBOPEHHS JJOKYMEHTIB, HA3UBAETHCS IOPUANIHOIO TEXHIKOIO. BoHa f1ae
MOJKJIMBICTD TIPaBO3HABIISIM HAOJIU3UTH TEOPIFO MpaBa J0 MPAKTUKH, 30araTUTH MPaKTHYHI HABHYKHA BHKOHAHHS
FOPUINYHOT pOOOTH, BU3HAYMTHUCS 3 MPAKTHYHUM YXUIIOM Y IOPUIUYHINA OCBITI.

Boanouac ropuanyHa TeXHiKa — 1€ 0/THA 3 HAWBAXKITUBIIIINX YMOB Ta 3aC001B BUTIPABJICHHS 1 ITOTIEPEIKCHHS
MOJIJIMBUX IOPUIMYHHUX TTOMHJIOK. 3BMYaliHO, BOHA HE MOSCHIOE, YOMY IIiJl Yac BUKOHAHHs OJHAKOBOI poOOTH
OJHI MTOCaZ0BI 0COOU MPHUITYCKAIOTHCS MOMUIIOK, a iHII, BOJIOJIFOYM BHUIIUM PiBHEM MpoQecioHani3My y cBOiH
TisUTbHOCTI, — Hi. TOMy BBa)Ka€Mo, IO 3HAHHS 3aCaHUYUX OCHOB FOPHIMYHOI TEXHIKH JIA€ 3MOTY IiJIBUIIATH
SIKICTDh FOPUIMYHOT pOOOTH 1 FOPUIMYHOTO TTUCHMA.

AHaJIi3 ocTaHHIX J0oCTiIKeHb | my6tikaniii. [IpodieMaTika HOpMYBaHHS FOPUAMYHOTO ITUChMa W TEXHIKA
IOPUINYHOTO IMHChMa BiToOpa’keHa B YMCIICHHUX MyOJIIKAIIAX CYJaCHUX JOCIHITHHUKIB, SIKI BUBYAIM PI3HOMAHITHI

ii acniextu. Tak, H. ApTukyna gocnianna MoBy npaBa y ii GpyHKnioHanbHUX pizHOBHAax [1]. I. buns-Cabanam
3BEPHYB yBary Ha IUTaHHS HOPMOTBOPYOI TEXHIKH SIK IHCTPYMEHTY 3a0€3IIeUEHHS CHCTEMHOCTI 3aKOHOAABCTBA [2].
K. JI3eliko BUBYAB IOPUAWYHI KOHCTPYKIII SK 3acO0M 3aKOHONABYOi TeXHIKH [3] W BHOKPEMHB OCOOJIMBOCTI
3aKOHO/IaBUYOl TeXHIKH B yKpaiHi [4]. BogHodac A. JIyTko KpHCTaTi3yBaB CIelU(iKy 3aCTOCYBaHHS FOPUIMYHUX
KOHCTPYKIIIH Ta iX BUKOPUCTAHHS B 3aKOHOTBOPYil mpakTuii ykpaiau [S]. Haromicts K. KocToBcbka nociinnia
0c00JIMBOCTI IOPUINYHOI TEXHIKH NMUCBMOBHX AKTiB IIpaBo3acTocyBaHHs B AisuibHOCTI OBC [6]. B. MamyTos
BUKJIaB OAYEHHS MTOBHIIIOr0 BUKOPUCTaHHS TEXHIKO-FOPUINYHKX 3aC00IB YIOCKOHATIEHHS 3aKOHO1aBCTRa [7].

y HampaioBanasx [. OHUIIYK MpoaHaTi30BaHa TEXHiIKa IOPUANIHOTO MUChMA B HOPMATHBHO-IIPABOBHUX
aKTax ¥ BUSBJICHO CYTHICTh MOHSATIHHO-KAaTEropiaJbHOTO amapary okpecieHoi mpobnemu [8; 9]. 1. mappoBa
JIOCTTIIMIIa MiCIle TEXHIKU IOPUINYHOTO MTUChMa B IOPHINYHOMY NOoKyMeHTOo3HaBcTBi [10], a JI. Yyninaa — moisax
BIOCKOHAJIEHHSI 3aKOHOJABCTBA Yepe3 I0PUAMKOIIHTBICTHYHI OCOOIMBOCTI TOOYIOBH 3aKOHOJaBUMX TeKCTiB [11].
Toni six 1. Illyrak 3MiHCHUB ITICHE JOCHIDKCHHS FOpUAMYHOI TexHIKK [12]. OmgHaK MUTaHHSA BHOKPEMIICHHS
CyJYacHHUX HAMpPSMIB BUTIIYMAYCHHS 3MIiCTY TEXHIKU IOPUAAYHOTO MHChMa 3aJHIIMIOCH 1032 MEKAMU HAyKOBOI
yBaru JOCJiTHUKIB.

Merta cTaTTi moyisrae B aHai31 TSHACHIIH PO3BUTKY Ta (YHKIIOHYBAHHS TEXHIKH IOPUIAYHOTO THCHMA.

Bukiax ocHOBHOro Martepiany nociimkeHHsl. BUBYCHHS HAyKOBOI JiTEpaTypH IOKasye: MoOH
MIPOCTEIKUTH 3B’ 30K MIXK MOHSTTAMHU «TEXHIKA» 1 «IOPUANYHUI, JOCTITHUKH 3BEPTAIOTHCS A0 PilocoChKOro
po3yMiHHS «TexHikm». Tak, . OHUIIYK pe3toMye, 10 «TeXHiKa» — IIe CYKYIHICTh il JIOAWHHU, CIIPSIMOBAaHUX Ha
MaHYBaHHS HaJ| IPUPOJIOI0, METa SIKMX — HAIATH XKHUTTIO JIFOAWHHU TaKOT'O BUIIAAY, SIKHI 1aB OW 3MOTY il 3HSTH 3
cebe Tarap noTpeb i 3HalTH HOTPiOHY i#i hopMy HABKOMHMIIHLOTO cepenoBuiia [9].

Cam TepMiH «opuauyHa TexHika» (Bim mar.juris — mpaso i rper. techne — pemecio, maiictepHicTb,
MUCTEIITBO) BKa3ye Ha MPHUKIAIHUNA XapakTep ITiel ramysi 3HaHb. BUKoHYIOUM ciy)00BY pOJjb MO0 MTPaBOBOT
JUSUTBHOCTI, TeXHIKO-OPUIMYHE 3HAHHS HE BTPAuae HayKOBOTO XapakTepy. Moro BUpOGIsIOTS BUCHI TEOPETHKH
{ IPaKTUKU Ha OCHOBI BHBYEHHS MPABOBOI JIMCHOCTI, y3araJbHEHHS TOCBITY IOPHCTIB. y TEXHIli FOPUIATHOTO
MICEMa IMOBHOIO MIPOIO BiOOpaXKeHa B3a€EMOJIisl TEOPii Ta MPAaKTUKH, (YyHAaMEHTABHOTO Ta MPHUKJIATHOTO 3HAHHS.

TexHika IOPHIUYHOTO MUChMa SK YacTHHA TEOPii MpaBa 3aliMAETHCS BUBYCHHSIM 3aralbHHX
3aKOHOMIPHOCTEH MPOEKTYBAHHSI 1 CKJIaIaHHsI (CTBOPCHHS) IOPUANYIHUX JOKyMEHTiB. O/IHI€T0 i3 3aKOHOMipHOCTEH
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MOXO/PKEHHS I0pUANYHOI TEXHIKU € Te, 10 ii MpaBuiIa COYaTKy BUPOOISUTUCS TUIBKU Y PaKTUYHIN AiSIBHOCTI 1
HepeAaBalucs 3 ByCT B yCTa.

PO3KPUTTS MOHATTA IOPUINYHOT TEXHIKH, ii CYTHOCTI Ta KOMIIOHEHTIB — 1Ll¢ HEOOXiAHMH eTan Mmi3HaHHA
3aKOHOMIPHOCTEH PO3BHKTY OCTaHHBOI. PO3YMiHHS TOTO, L0 € IOPUANYHOIO TEXHIKOI0, (POPMYBaJIOCS MOCTYIIOBO,
B Mipy TOro, sIK yCKJaJHIOBaJlacs IOpUAUYHA JIHCHICTb. ICHYe HEyXUIbHA 3aKOHOMIPHICTh PO3BHUTKY 3aC00iB
FOPUINYHOI TEXHIKH, MOBYsI3aHa 31 301IBIICHHSM KUIBKOCTI ii TIPUHOMIB, 110 OCBOIOIOTHCS JIFOJICTBOM. 30KpeMa,
OyJIO ITOMIYEHO, 10 HUHI PeryasaTHBHI HOPMHU MalOTh CKIIAJHIIIUN XapakTep, 1 MpaBuUia CTBOPSHHSI OXOPOHHUX
HOPM JI0 HHUX IiJIXOJSTh MaJIO.

Y HayKOBiil miTepaTypi 3HAXOAUMO 03HAKH TEXHIKU FOPUIUYHOTO MUCHMA, SIK1 Jat0Th 3MOT'Y OLIBII 1€TaIbHO
il oxapakrepusyBaTu. [IpuMiTHO, IO TEXHIKA IOPUINIHOTO MUCbMa — 1€ CYKYITHICTh FOPUANYHUX IHCTPYMEHTIB,
sIKi TIOTPIOHO 3aCTOCOBYBATH Y CYBOpIH IMOCIIJOBHOCTI, @ HE XaOTUYHO. TaK, NpaIlior0ul HaJl 3aKOHOIIPOEKTOM,
HacamIiepe] MoTpiOHO BH3HAYUTHCS 3 WOTO TOHATIHHHM amapaTtoM, a BXK€ MOTIM BHOYIOBYBaTH KOHCTPYKII,
BU3HAYATH Npe3yMIii, 3actocoByBaTH (ikmii Tomo. Opmandna TexHika cHpuse HAHOUIBII JOLIIBHOMY
NepeTBOPEHHIO iH(popMalii Ha MPaBOBUH aKT, a TAKOX J03BOJIsiE €(heKTHBHO MPOBOJIUTH IOPUANYHY poboTy. 3a
crnoBamu B. MamyToBa [7], ropuaudHa TexHika JOIOMarae eKOHOMHUTH JIFOJICBKY SHEPTIio B Taly3i FOpUCTIpy/ICHIIi,
OCKUIBKH BC1 HAKOTIMUEHI 32 1CTOPII0 ICHYBaHHSI JIFOJICTBA 3HAHHS MAIOTh 30€piraTi Ta BAKOPUCTOBYBATH HACTYITHI
TTOKOJIIHHSI, TII0 JIO3BOJISE 3MIMCHUTH IOPUINIHA TEXHIKA.

Benyun MoBy Jnaii, 3a3HaYMMO, IO BHMOTH JO TEXHIKH OPHIUYHOTO INMHUChMa — II€ 3aKpillJICHI B
3aKOHOJIABCTBI Ta pO3pO0JICHI B X011 FOPUIMYHOT IIPAKTHKH ITPABHJIIA, 1110 3a0€3MEUYIOTh 3aKOHHICTD Ta HAWOLIBITY
JOLIJIBHICTE BUKOPHCTAHHS FOPHIMYHUX JOKYMEHTIB Ta CIPHUSIOTH iX CBOEYaCHOMY Ta TOYHOMY BHKOHAHHIO,
e()eKTHBHOMY BILJIMBY Ha IIPaBOBY CHTYaIIifO.

Bumorn 1o 1OpHINYHOTO JOKYMEHTa JAlOTh 3MOTY PO3POOHTH IOBHOIIIHHUH IOPHUIWYHAN TOKYMEHT,
SIKMI HEe Ma€ JKOTHUX HeloikiB. [IpoTe He 3aBkIIM 3aKOHOIaBEIlh, PO3POOJIAIOUN 3aKOHH YH 1HIII Cy0’ €KTH, IIEBHI
FOPUINYHI TOKYMEHTH, BPaXOBYIOTh yCI HEOOXiTHI BUMOTH. II¢ MOX€ CIIPHYHUHHUTH HETATHBHI HACTIIKHA. YCYHYTH
HETaTUBHY TEHCHIII0O HAPOCTAHHS KUTBKOCTI IOPHIUYHUX aKTiB, SKI HE BIAMOBITAIOTH BUMOTAM, BHPOOICHUM
IOPUANYHOIO NTPAKTHKOK, MOYKHA JIMIIIE HABYMBILY IOPUCTIB CKIIAJATH 111 JOKYMEHTH MTPaBUIIBHO.

Pi3Hi BUECHI HA3UBAIOTH Pi3HY KUIBKICTh BUMOT II0JI0 OKPEMUX BU/IIB FOPUIMYHUX JOKYMEHTIB, JOTPUMAHHS
SKUX BiI0Opaxka€ CyTHICTb TEXHIKH FOPUANYHOTO MHChbMa. J{o BUMOT, [0 BUCYBAIOTHCS JI0 FOPUIMYHUX JOKYMEHTIB,
HaJIe)KAaTh:

1) mocToBipHICTB;

2) CBOEYACHICTH Ta ONIEPATHBHICTH HOT'O CTBOPEHHS;

3) HOCTYIHICTB;

4) noBHOTAa;

5) TouHiCTB;

6) rpaMOTHICTB;

7) aBTOPUTETHICTH;

8) aBTEHTHYHICTB;

9) 060B)SI3KOBICTH;

10) o6rpyHTOBaHICTE;

11) inmri BUMOTH, SIKi Y €HOCTI 3MiCTy Ta (hopMu Oe3MmocepeHbO XapaKTePU3YIOTh OAMHUYHIMA JOKYMEHT.

OCKUTBKY CHOTOHI HEMA€E €MUHOTO HOPMATHBHOTO MIPABOBOTO aKTa, OJOKEHHS SIKOTO BCTAHOBJIIOBAJH
0 BHMOTH JI0 BCIX HOPHIMYHUX JIOKYMEHTIB, y TPOIECi CTBOPCHHS FOPHIUYHUX JOKYMEHTIB BPaXOBYHOTHCS
MOJIOKEHHS 1010 iX PI3SHOBHUIIB, TOMY TEXHIKa IOPHIMYHOTO MUChbMA IHTETPYE Pi3HI MapaMeTpH.

3BiCHO, TEXHIKa FOPUIUYHOTO NMHChMAa Ma€ IMEPEeBAXKHO MPUKIATHWHA, IHCTPYMEHTAJIBHUN XapakTep.
Byny4n HayKOBO-TIPHKJIAIHOO, IHCTPYMEHTAJIBHOIO I'ajly3310 3HAHH:, BOHA BUKOPUCTOBYE JIOCSTHEHHS HE JIHIIe
MPaBO3HABCTBA, a i IHIIKMX HAaYK (JIOT1KH, TOKYMEHTO3HABCTBA, JIIHTBICTHKH TOIIIO) i, 3BUMAHO, BEIUKY KUTbKICTh
CBOIX BJIACHHMX, BHPOOJIIEHUX IPAKTHKOIO ITPUHOMIB Ta 3ac00iB, 32 TOIOMOT'OI0 SIKHX JIOCATAETHCS METa IIPABOBOTO
perymoBanHs [2].

Bemyun MoBy naii, 3a3Ha4MMO, IO TEXHIKA IOPHAMYHOTO NMUCbMa — II€ CYKYIHICTh NMPHUHOMIB, 3ac00iB
Ta CHOCO0IB, 0 BUKOPHCTOBYIOTHCS JJISI CTBOPEHHS, OMyONiKyBaHHsS, OOJIIKY Ta CHCTEMATH3aIlil JOKYMEHTIB,
10 MAIOTh NPABOBHH XapakTep. HasBaHa CyKymHICTh MpaBUIiI 3a0e3nedye HAWYITKIMINM, JIOTIYHO i CTPYKTYPHO
MPaBUIBHUH BUKIIAJ 3MICTy IOPUANYHUX JTOKYMCHTIB. 3aJIeXKHO BiJl XapakTepy TOKYMEHTAa MOXKHA Ha3BaTH TaKi
BUIM IOPUANIHOT TEXHIKH:

1) HopMOTBOpUa TexHiKa (3aKOHOaBYA);

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemun npaso3HaBcTBa. 3 (31)/2022 31



Crparin O., leBuyk A.
TexHika IopMaANYHOro NMcbMa: peanii Cy4yacHoCTi

2) iHTeppeTaniiiiHa (TeXHiKa CTBOPEHHS aKTiB TIyMaueHHS);

3) mpaBo3acTOCOBHA TEXHIKa;

4) TexHiKa CTBOPEHHS IIPaBOPeaTi3alliiHAX JOKYMEHTIB;

5) TexHika cuCTeMaTH3allii TPABOBHX AKTIB;

6) TexHiKa OMPIIIOAHEHHS FOPUIAYHUX JOKYMEHTIB.

Hopmu mpaBa, 110 peryiorTh CYCIIBHI BiTHOCHHU, 3aKpIiIUICHI y Pi3HHX (QOopMax IpaBa, KIOYOBY
POJIb Cepell AKUX BimirparoTh HOpMaTHBHI TpaBoBi akTu [13]. HallOinbin 3HAYYI MUTAHHS JKUTTS 3aKpilUICHI
1 BUPILIYIOTBCS B 3aKOHaX. 3aKOHOJABCTBO DETYJIO€ Maike BCi CepH >KUTTENISUIBHOCTI CycminbeTBa. BoHO
BitoOpakae peaibHi 3B’A3KH Ta BIIHOCHUHH, SIKI BU3HAYAIOTh CUCTEMY 3aKOHOJABCTBAa. TOMY Ay)Xe BaXKIMBO y
MIPOIIECi CTBOPEHHS HOPMATBUHHX aKTiB JTOTPUMYBATHCH TEXHIKH IOPUIMIHOTO MTHCHMA.

Sk cymro 3a3Havae [. Onumyk [8] QYHKINS TEXHIKM FOPUAMYHOTO NHCbMa BHUSBISETHCS B TAKOMY
BHTJISIZII IOPUANYHOI IPAKTUKY, K MIPABOTBOPUICTh. ¥ PE3YABTATI BAOCKOHAJICHHS TEXHIKH IOPUANIHOTO MTHUCHMA,
3asnayae K. KoctoBcrka [6], MacHB MO3UTHBHOTO MpaBa BTpayae CTHXIHHIN XapakTep i BUpa)ae MeBHy 3a3aJieriab
OCMHUCIIEHY CTPYKTYpY, MiAIOPSIKOBAHY JIOTIII BHYTPILIHBOI Oy0BU.

Yy MeXax JOCIiKEHH ITOr0/KyeMOCh 3 BUCHOBKaMH . OHUIIYK, IO 3MICT MOHSTTS TEXHIKA IOPUIUYHOTO
MUCHhMA B1JIOOPAXKAETHCS B TAKUX TE3aX:

— npodeciiiHa TexHika;

— cHucTeMa METOJIB 1 3ac00iB, MpodecitHUX NpaBui 1 MPOLexyp TEXHIKU IOPUIUYHOTO NMUChMA
BHKOPHUCTOBYIOTBCS IUTs 3a0€31IeYeHHS MHCEMOBOT TOOYJOBY Ta KOHCTPYKTUBHOCTI HOPMATHBHO-TIPABOBUX aKTiB;

— BUKOPHUCTOBY€EThCS JUTs 3A1HCHEHHS FOPUANYHOI IISUTBHOCTI, KA BUMAarae NucbMOBOT0, JIOKYMEHTAJILHOTO
o opMIICHHS;

— OXOILIIOE SIK MyOJIiuHy, TaK i IPUBAaTHONPABOBY chepH;

— CTaHOBUTb OCHOBY (POPMYBAHHS 3MICTY HOPMAaTHUBHO-TIPABOBUX aKTiB Ta O(OPMIICHHS IHIIMX
OPUINYHIX JOKYMEHTIB;

— 3abe3nedye JOCKOHATICTh paBa 3a popMoro i 3micTom [9].

BucHoBku. TexHika IOPUIAIHOTO MMChMa — HAMBAKIIMBINIHI YAHHAK BHYTPIIIHEOTO PO3BUTKY ITPABOBUX
aKTiB Ta HAOYTTA HUMH O(DilliiiHO BU3HAHMX BIIACTHBOCTEH. i 3HAYEHHS He MOKHA TIPHUMEHITYBATH, 2 HABIAKH —
BOHO 3pOCTa€ B yMOBAX IIBUJIKOT IPAaBOTBOPUOCTI Ta MPAaBO3aCTOCYBAHHS, PO3BUTKY YKPaiHCHKOT'O 3aKOHOABCTBRA.

3 ormany Ha L€ BHUAAETHCS MOKIMBUM BHOKPEMUTH OCHOBHI HampsIMU KOMIUICKCHOTO 3aCTOCYBAaHHS
TEXHIKU IOpUANYHOro nckMa. Ilo-mepire, cucTeMaTHUHUM Ta MIIAHOMIPHUH BIUIMB HA 3aKOHOJABYY JiSUTBHICTS,
KOJIH 3 Ti JONIOMOTOI0 BIA€THCS PETEIHHO Ta IOPHUIWYHO KOPEKTHO (POPMYBATH HOBHUU 3aKOHOJABYHMU aKT 3
JOTPUMAHHSM TIPaBIJI IOPUANTHOI TEXHIKY, HE JOMYCKaTH, a HABIIAKH, BUIIPABIATH 3aKOHOIABYI MOMMIKH. [1o-
Jpyre, TeXHiKa IOPUANIHOTO MMChMA BIUTMBAE HA IIPABO3aCTOCOBHY JiSUIBHICTD, CIIPHSIE PABIIIBHOMY PO3YMIHHIO
CEHCY 3aKOHY Ta 3MICTY MpaBoBHUX HOpM. [1o-TpeTe, TeXHiKa IOPUINIHOTO MUChMA IIOCTAE AK 3aCi0 MIXKHAPOIHOTO
00MiHy IIPaBOBOIO iH(OpMaLli€Io 1 SIK HABYaHHS OCHOBAaM IPABOTBOPYOCTI 1 MpaBo3acTtocyBanHs. [lo-ueTBepTe,
TeXHiKa OPUINYHOTO MICEMa — IIe HalBayKIIMBIIIAa yMOBa Ta 3aci0 MomepeKeHHs Ta BUIPpaBIeHH] TOMIIIOK. [1o-
IT’sITe, TEXHIKa IOPUINIHOTO MTHChMa CIPHUSE OBOJIOIIHHIO OCHOBAMHM MTPABOBUX 3HaHb, 3 ii JONOMOTOI0 (haxiBellh
3aKianae (GyHIAMEHT CBO€T MPOQeciiHHOT MaliCTEPHOCTI.

OTxe, B CyJaCHHX YMOBaxX TEXHIKa IOPHIMYHOTO NMHChMa — CKJIAIOBA IOPUAMYHUAX TEXHOJIOTIH, IO
€ CHUCTeMOIO Mpo(deciiHUX FOPUANYHUX TPaBWI, 3ac00iB, TPUHOMIB i METOIIB, SIKi BUKOPHUCTOBYIOTHCS IS
3a0e3MeUYeHHS! KOHCTPYKTUBHOCTI ITMCHMOBOI MOOYAOBH Ta JOCKOHATIOCTI HOPMAaTHBHO-TIPAaBOBHX AKTIiB. 3aJIe:KHO
Bijl XapaKTepy JOKyMEHTA € Pi3Hi BUIU IOPUANIHOI TEXHIKH: HOPMOTBOpYA TEXHIKa (3aKOHO1aBYA); iHTEepIIpeTaniiHa
(TexHiKa CTBOPEHHS aKTiB TUIyMadeHHs); MPAaBO3aCTOCOBHA TEXHIKa; TEXHIKa CTBOPEHHS MpaBopeai3amiiHuX
JIOKYMEHTIB; TEXHIKa CHCTEMAaTH3allil MPAaBOBUX aKTiB; TEXHIKA ONPIIIIOIHECHHS IOPUIUYHUX JOKYMEHTIB.

[epcnekTBY MOAANBIINX PO3BIIOK Y JTAHOMY HAMPSIMi BOAYaEMO Y TITHOOKOMY TOCITIKEHHI 0COOTHBOCTEH
PO3BHUTKY TEXHIKH IOPHINYHOTO MMChMa MaOyTHIX 1opucTiB y 3BO ykpainu.
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FEATURES OF DEVELOPMENT OF THE BRITISH MONARCHY
IN THE ERA OF QUEEN ELIZABETH Il

The article presents the results of the study of the role of Queen Elizabeth Il in the history of state and legal
development of Great Britain during her reign from 1953 to 2022.1ts state-building achievements, peculiarities of the
style of royal rule, relations with society and the results of international activities are analyzed. The prospects of the
reign of her successor King Charles Il are outlined.The conclusion summarizes the position of Queen Elizabeth Il on
the Russian aggression against Ukraine.

In conclusion, it is stated that the period of Charles III’s reign will be a transitional stage in the history of the
British monarchy from the unique and inimitable period of Elizabeth Il, who initiated the process of its renewal, to the
reign of her grandson William, today the Prince of Wales.It will be not only about the person of the monarch, but also
about qualitative changes in the modernization of the institution of the Crown, which are dictated by time. The main
principle of transformation Charles 111 has already outlined - devotion to the key principles of royal rule, among which
will certainly remain closeness to the people, increasing openness and social responsibility, the advocate of which for
decades has been the king himself as a well-known philanthropist and patron. The evolution of the British political system
may provide new opportunities for the monarchy.Considering the modernization of the country’s electoral law, which
is heading towards replacing the traditional but outdated majoritarian system with a proportional one and diversifying
the party-political spectrum, the monarch may well play the role of an independent mediator in inter-party negotiations
on the formation of the next parliamentary majority.

It is extremely important for Ukraine in the current conditions of confrontation with Russian imperial aggression
that Charles has a clear and active civic and political position.Charles as a highly educated individual, a certified art
critic and historian has long been familiar with the basics of Ukrainian culture and state-building tradition.Since the
beginning of Russian aggression in 2014, Charles, unlike Queen Elizabeth, has been unequivocally critical of Moscow’s
actions, and once in a private conversation even compared Putin’s policy to Hitler’s. In March 2022, Charles openly
condemned Russia’s invasion of Ukraine and said that it was a war against democracy and freedom, which his late
mother never allowed herself to do on principled grounds. After ascending the throne, we expect King Charles Il to
show more public restraint on the situation in Ukraine. However, his personal human and political positions will remain
unchanged, as well as the active support of Ukraine by the people of Great Britain, the development of interstate allied
relations, the tone of which was set by Elizabeth II.

Keywords: Great Britain, Queen, British monarchy, Elizabeth 11, Charles I11, Ukraine.

T'pybinko A.

Ocoobnuseocmi pozsumky bpumancovkoi monapxii 6 enoxy koponeeu Enizabem I1

Y ecmammi npedcmasneno pezynemamu docniosxcenns poni koponesu Enizabem I 6 icmopii depacagno-npago-
6020 po3sumky Benuxoi bpumanii y nepioo ii npaeninus 3 1953 no 2022 poxu. Ilpoananizosano ii depocagomeopui
3000ymKU, 0COOIUBOCII CINUNIO MOHAPUIO20 NPABLIHHA, 83AEMUHU 3 CYCRIILCIMBOM MA Pe3yabMamu MidHcHapoOoHoi Oi-
sbnocmi. OkpecieHo nepcnekmusu npagiints it Hacmynuuka kopoas Yapavsza Il YV eucnoeky yzazcanvheno nouyio
xopoaesu Enizabem Il wo0o pociticokoi acpecii’ Ykpaini.

VY niocymky 3asznaueno, wo nepioo npasninns Yapavza Il cmane nepexionum emanom 6 icmopii 6pumancokoi
MOHAPXIL 8i0 YHIKANIbHO20 MA HeNnosmMopHo2o nepiody Enizabem II, axa 3anouamxyeana npoyec ii OHO8NeHHS, 00 Npag-
JAiHHA iT 6HyKa Binvsama, cbo200mui npunya Yenvcokoeo. Imumemsbcs He auwie npo nepcony MOHapxd, a npo AKiCHI 3MiHU
6 mooepnizayii incmumymy Koponu, axi ouxmye uac. I'onosnuit npunyun mpancgopmayii Yapavs 111 yoce oxpeciug —
BI00AHICMb KIIIOYOBUM NPUHYUNAM MOHAPULO2O NPAGIIHHSL, Cepeo SAKUX 0e3VMOBHO 3aTUUMbCsi OIU3bKICHb 00 HAPOOY,
6ce Oinbuia 8IOKpUmMicmy i coyianbHa 8ION0BIOAIbHICIb, NOOOPHUKOM AKOI 0eCAMUNIMMAMU € CAM KOPOJb K 8i00MUL
onacoodiunux i meyenam. Hoei mosicnusocmi 0151 MOHApXii Modice Hadamu e8onoyis noaimuunoi cucmemu Beauxoi Bpu-
manii. 3eadicarouu na MooepHizayilo 6uOOPUO20 NPAsa Kpainu, ke npsamye 00 3aMinu mpaouyinnoi, aie sacmapiniol
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Madcopumaproi cucmemu Ha NPoNnopyitiHy ma yPisHOMAHIMHEHHA NAPMIUHO-NOAIMUYHO20 CREKMPA, MOHAPX YIIKOM
Modice 6idiepasamu poib He3aNedHCHO20 NOCEPEOHUKA Y MINCNAPMIUHUX Nepe208opax wjo0o GOpMy8anHs HACMYRHOL
napramenmcuroi oinbuocmi.

na Yrpainu 6 cyvachux ymosax npomucmosiHHs pOCiliCbKill iMnepCobKill azpecii Ha038UYAliHO 8AXHCIUBO Mme, WO
ona Yapnvsa xapaxmepha uimka ma akmusHa 2poMadaHcyKa i norimuuna nosuyis. Yapiav3 sAx 6Ucokoocsiuena n1100und,
OUNIOMOBAHUI MUCMEYMBO3HABEYL MA ICMOPUK O0ABHO ODIHAHUI 3 OCHOBAMU YKPAIHCLKOI KYIbMypU i eporcagom-
sopuoi mpaouyii. 3 nouamkom pociiicokoi acpecii 2014 poxy Yapnws, na 8iominy 6i0 koponesu Enizabem, He0803HAUHO
KPUMUYHO 8UCTI08TI08A8CA 000 Oill Mockeu, a 00H020 pazy 8 npueamuiil po3mosi Hagimv nopiexas noaimuxy Ilymina
3 nonimuxoio 'imnepa. ¥V 6epesni 2022 poxy Yapnvs éiosepmo 3acyous emopenennst Pocii 6 Ykpainy il ckazas, ujo ye
8iliHa npomu 0emoxpamii i c60600u, 4020 max i He 00380aULA CODI 3 NPUHYUNOBUX MOMUBIS 11020 noKitina mamu. Ilicis
CX002fCEHHA HA MPOH OUIKYEMO 8i0 Kopoasa Yapavsza Il 6invwioi nybaiunoi cmpumarnocmi wjooo cumyayii 8 Yxpaini.
OO0Hak 11020 0cobucmi M0OCLKI Ma ROJMUYHE NO3UYLT OE3MOBHO 3ANUUAMbCSA HESMIHHUMU, 51K I AKMUGHA NIOMPUMKA
Yrpainu napooom Benuroi Bpumanii, po36umox mMincoepicagHux Coo3HUYbKUX 8IOHOCUH, MOH AKil 3adana Enizabem I1.

Knrouosi cnosa: Beruxa bpumanis, xoponesa, bpumancovrka monapxis, Enizabem 11, Yapnos 111, Yxpaiua.

Statement of the problem. With the passing of a man, the years of life pass, with the passing of a
monarch, an era passes. This is indeed true in the case of the Queen of Great Britain Elizabeth 11 (Slavic version
of the name - Elizaveta), who passed away on September 8, 2022 in the royal Balmoral Castle in Scotland. A
dignified rule was crowned with a dignified departure. Two days before her death, the queen, exhausted by illness
and old age, no longer able to come to London, where she usually received prime ministers in Westminster, found
the strength with a smile on her face to perform her historically final act of statesmanship - to witness the transfer
of the post of head of government from Boris Johnson to Liz Truss. At the end of the funeral and commemoration
days, which enveloped the United Kingdom for three weeks and received a wide echo throughout the world, we
will try to highlight the significant political and legal processes of the era of this monarch from the projection of
historical transformations of the depth of the past seven decades of her reign, to assess the role of Her Majesty’s
person in the modern history of Great Britain, Europe and the world, Ukrainian-British relations, which is the
purpose of this study.

The state of research of the problem. Ukrainian British Studies is becoming more and more developed.
At the same time, historical biography and analysis of the contribution of individual figures in the history of Great
Britain to its state and legal development still remain insufficient. The figure of Queen Elizabeth Il has practically
not found coverage as a separate subject of research among the group of Ukrainian researchers. Therefore, it
is necessary to highlight first of all the publications of leading domestic British scholars N. Yakovenko [1], E.
Brailian [2], V. Kruszynski [3], A. Hrubinko [4], O. Pavliuk [5]. Among foreign publications we should mention
the works of Sally Bedell Smith [6], J. Black [7], J. Bond [8], S. Bradford [9], A. May [10], A. Gromyko [11].

Presentation of the main research material. The reign of Queen Elizabeth Il (full name at birth —
Elizabeth Alexandra Mary Windsor) formally began back in 1953, when she was 27 years old. At birth, it would
seem that the princess had no chance to occupy the highest position in the country and the most powerful world
empire at that time, because she was fifth in the line of succession. The early start of the reign of the young princess
was the result of the untimely death from lung cancer of her father King George VI, who in turn became the
monarch thanks to the abdication of the eldest brother King Edward V111 (who had been king for 11 months), the
death of the second brother and the rejection of claims to the throne of the third . Such a favor of fate to Elizabeth,
who at that time had already managed to create a family with a representative of the royal houses of Europe, Prince
of Greece and Denmark Philip Mountbatten, for the British society meant an additional impetus for the post-war
recovery, while throwing the young ruler into the maelstrom of complex processes of transformation of the British
monarchy and the remnants of the world empire in the new international conditions [5].

The growth of the Cold War-era bloc confrontation and the subsequent steady process of the disintegration
of the British Empire became key challenges to the functioning of the British monarchy for several decades. The
main internal factor of the existence of the monarchy was the necessity of its timely and adequate response to the
dynamic processes of socio-cultural changes of the post-war society, which required a new quality of communication
with the subjects. The largest, richest and most powerful monarchy in the world needed institutional and functional
modernization, primarily in the direction of humanization and socialization (approaching the interests and urgent
problems of the common people), finding a balance between loyalty to traditions and the perception of new
realities, primarily in ethnic, gender and religious dimensions, the conformity of the formation open information
society, which developed rapidly. The queen was persistently and effectively looking for ways to carry out such
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modernization. Elizabeth Il, by personal example, showed the possibilities of combining royal traditions and
innovative forms of activity of Her Majesty’s court and the royal family, and so that the British and the whole
world still, even after the death of the beloved queen, are enthusiastically watching the «multi-episode series»
about the life and passions of the British royal court.

Britain in the 40s and 50s of the 20th century experienced very difficult pages in its history. The heroic
struggle of British troops on various fronts, active participation in the anti-Hitler coalition, influence on the
international arena provided the country with leading positions in the cohort of victorious states. However, the
victory came at a heavy price - the inevitable post-war economic decline and, most importantly, the loss of the
empire, which was the result of the objective processes of the strengthening of the international anti-colonial
movement and the formation of a system of bipolar confrontation, painfully hit the pride of the British. In these
conditions, the stoicism of the royal family, which refused to leave its native country under the threat of its
occupation and under the conditions of bombing by the Nazi Luftwaffe, the replacement of the monarch by the
young and vibrant Elizabeth as a symbol of renewal and hope played a significant role in preserving the internal
socio-political consensus and Britain’s high place in world politics.

The withdrawal of its “pearl” India from the British Empire in 1947 led to a reformatting of relations with
the still dependent or semi-dependent territories in the form of the Commonwealth of Nations.

The withdrawal of its “pearl” India from the British Empire in 1947 led to a reformatting of relations with
the still dependent or semi-dependent territories in the form of the Commonwealth of Nations. Already during the
reign of Elizabeth Il in the 1960s and 1970s, decolonization accelerated Africa and the Caribbean. More than two
dozen countries became independent states from Great Britain, and what is fundamentally important for evaluating
the policy of the British Monarchy - almost all of them peacefully. In the end, the last great British colony of
Hong Kong was handed over to China in 1997 based on the agreements reached. At the same time, the format of
the Commonwealth of Nations, which includes an essentially loose coalition of more than 50 partner countries
friendly to Great Britain, united primarily by trade and economic interests and formal recognition of the political
leadership of the British monarch, has become a generally successful formula for maintaining British influence in
various parts of the world. At the same time, maintaining various levels of ties, including formal recognition of the
jurisdiction of the British Crown on its territory, which is still practiced by several countries of the world (primarily
Australia, Canada, New Zealand), happened not least thanks to the efforts andauthority of Queen Elizabeth 11
personally. Thanks to an extremely high intelligence and a broad outlook, hard work and perseverance, which
became the key to unparalleled activity on the international arena, the queen made a significant contribution to
maintaining the influence of Great Britain on world political processes, despite the seemingly inevitable decline of
the country’s authority as a post-empire, which was declining to the level of a state middle level

Already the unprecedentedly innovative nature of Elizabeth IT’s policy in this area can be considered quite
sufficient to define the period of her reign as historical for Britain. took place not least thanks to the efforts and
authority of Queen Elizabeth Il personally. Thanks to an extremely high intelligence and a broad outlook, hard
work and perseverance, which became the key to unparalleled activity on the international arena, the queen made
a significant contribution to maintaining the influence of Great Britain on world political processes, despite the
seemingly inevitable decline of the country’s authority as a post-empire, which was declining to the level of a state
middle level Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered
quite sufficient to define the period of her reign as historical for Britain. took place not least thanks to the efforts
and authority of Queen Elizabeth Il personally. Thanks to an extremely high intelligence and a broad outlook,
hard work and perseverance, which became the key to unparalleled activity on the international arena, the queen
made a significant contribution to maintaining the influence of Great Britain on world political processes, despite
the seemingly inevitable decline of the country’s authority as a post-empire, which was declining to the level of
a state middle level Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be
considered quite sufficient to define the period of her reign as historical for Britain. The queen made a significant
contribution to maintaining the influence of Great Britain on world political processes, despite the seemingly
inevitable decline of the country’s authority as a post-empire, which was sliding to the level of a middle-level
state. Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered quite
sufficient to define the period of her reign as historical for Britain. the queen made a significant contribution to
maintaining the influence of Great Britain on world political processes, despite the seemingly inevitable decline
of the country’s authority as a post-empire, which was sliding to the level of a middle-level state. Already the
unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered to define the period of her
reign as historical for Britain.
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70 years of the royal history of Lilibet (as she was unoffially affectionately called in the royal family
from childhood, and then Elizabeth in the people) can be fully characterized by the word «first». Her coronation
ceremony in Westminster Abbey was unprecedentedly open — at the request of the monarch himself, it was
broadcast for the first time on television, which played a significant role in the communications of the new British
monarchy. As the queen herself noted, «people have to see me to believe me» [12].

It is no coincidence that her coronation dress was ordered by the heir to the throne herselfwas embroidered
with floral emblems of the countries of the Commonwealth of Nations. Elizabeth II became the first monarch in
history who, since the beginning of her reign, has spent a unique amount of time in foreign visits — more than 320,
which covered more than 130 countries of the world. Unfortunately, Ukraine was not among them. Already in her
first unique six-month tour of Commonwealth states and colonies in 1953-1954, the Queen set the first records -
she became the first monarch to visit Australia and New Zealand. In 1961, at the invitation of local authorities, she
visited Turkey for the first time, and later, also for the first time, visited India and Pakistan.

Elizabeth Il visited most European countries, in particular, she became the first British monarch to visit
Ireland (2011). Among the most odious visits with a pronounced political overtones, the historically first visits of
the British crown to Yugoslavia (1972, the first communist country visited by the British monarch), China (1986),
and Russia (1994) stand out. In 1980, she, head of the Protestant Church of England, made the first official visit of
a British monarch to the Vatican to meet with Pope John Paul 11 [13].

Meanwhile, objective historical processes also showed the limits of the monarchy’s influence in the foreign
policy of the United Kingdom. The unfolding of the global confrontation of the Cold War period, the anti-colonial
movement, the strengthening of regional integration processes, the replacement of the bipolar world system with
a multipolar one, the crisis of European integration and the escalation of confrontation along the China-West
and Russia-West lines to the level of the «Second Cold War» with the prospect of an open global military of
the conflict, the processes of international politics, in which, however, Great Britain occupies unique positions,
became not subject to the will of the monarch. The Queen was forced for the first time in the country’s history to
bless the 40-year «epic of Great Britain’s stay in the European Community, including recognizing the results of the
Brexit referendum, the consequences of which for both sides are still ambiguously assessed.

No less challenges, achievements and miscalculations awaited the queen and her kingdom at the national
level. The main internal challenge for Elizabeth Il was the conformity of the institution of the monarchy with
modern trends in social and political life. First of all, we are talking about the further process of steady reduction
of its jurisdiction in favor of classic republican authorities (parliament and government), which has been going
on since the period of the English revolution of the 17th century. And here the queen again managed to get out
of the situation with honor for herself and the royal court, unlike most European monarchs, whose functions
remained mostly purely symbolic and ceremonial. The Commander-in-Chief of the Armed Forces, the head of the
Church of England, the appointment of heads of government, the signing of parliamentary laws, the dissolution
and convocation of parliament, the declaration of war and the conclusion of peace, weekly meetings with the prime
minister to discuss current issues in the life of society, the state and the international community, giving working
audiences to other ministers (at their request) and offcials of member states of the Commonwealth of Nations,
regular processing of reports on the work of ministries and diplomatic missions, pardoning convicts, granting titles
of nobility, state awards and honors — this is an incomplete list of the preserved functions of the British monarch,
which are mostly formal, but under certain conditions, they can give him a suffciently significant influence on
the country’s politics. This is especially true in periods of parliamentary instability, when, for example, it is not
possible to form a stable single-party or coalition government, or to elect the leader of the ruling party, which
allows the monarch to more independently choose a new head of government from the proposed candidates. In
the latter case, this was the case during the absence of a clear order of election for the leader of the Conservative
Party when choosing between the contenders Richard Butler and Harold Macmillan (1957), the same Butler and
Alec Douglas-Hume (1965). As the Prime Minister Margaret Thatcher, who had a dif cult relationship with the
Queen, recalled at one time, «I prepared for meetings with her more seriously than for meetings of the Parliamenty,
because the Queen was familiar with most issues and approached their discussion in an extremely professional and
responsibly [13].

It was on the example of Thatcher’s rule that the queen clearly showed how her authority, contrary to
the position of the head of government, could influence state policy. It is, in particular, about the introduction of
sanctions against the apartheid regime in the Republic of South Africa. The insistence of Elizabeth I, who directly
condemned the violation of human rights in this country, forced the Thatcher government, which was ready to
sacrifice principles for trade preferences, to introduce sanctions against the authorities in Pretoria.
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Regarding the influence on the work of the Parliament from the last years of the Queen’s reign, the most
famous fact is the approval of the prorogation (suspension) of its work for up to six weeks in August 2019 at
the request of Prime Minister Boris Johnson, who thus sought to speed up the Brexit process. Among the most
significant cases of blocking of laws adopted by the parliament, we note the blocking of the draft law on military
actions in Irag in 1999, which was supposed to give all the powers to direct the military actions of the parliament
[14].

Among the piquant details of the manifestation of Elizabeth II’s political influence on legislative activity
is the active use of the “queen’s consent” procedure, which allows the monarch to influence the text of laws before
they are considered by parliament.

As it turned out, with the help of this procedure, Elizabeth II in her time influenced more than a hundred
laws in order to guarantee her inviolability as a private person (in addition to the immunities she has as a monarch)
and her property. For example, the police are not allowed to enter the grounds of Balmoral Castle without the
monarch’s permission to investigate alleged crimes. No other private landowner has such a right.

Elizabeth 1l became an absolute record holder in the political history of the country — the longest reign of a
monarch in the entire history of Great Britain, 8 appointed prime ministers. Since October 2016, after the death of
Thailand’s King Bhumibol Adulyadej, she has been the world’s longest-reigning monarch. In June 2022, Elizabeth
I was recognized as the second longest-reigning monarch in world history [3].

The Queen has managed to maintain objectivity and impartiality in dealing with all the leading British
political parties. She honed the skill of remaining as impartial as possible and staying above the usual routine
of socio-political debates for a parliamentary democracy and a pluralistic society, not to publicly express her
position where it was inappropriate, because the monarch traditionally represents the entire nation and the state.
Therefore, the queen’s political views on a number of issues often remained unclear to the public. The courtiers
repeatedly testified that Elizabeth was characterized by an iron will and self-discipline, scrupulousness in the study
of state affairs and the organization of the life of the royal court, restraint in emotions. The long reign of the queen
repeatedly required her to take a decisive position and at the same time diplomatic skill. This happened during
the long armed conflict in Northern Ireland, devolution (increasing the powers of the parliaments of Scotland and
Wales), the referendum on Scottish independence in 2014, which almost led to the disintegration of the kingdom
(Elizabeth 11, as ex-prime minister David Cameron said, was against him), and in the end no less dramatic Brexit
events [14].

The reign of Elizabeth Il proved that even in the conditions of a limited monarchy, the preservation of
real state functions of the royal person often directly depends on her authority in society and political circles. In
the maelstrom of political vicissitudes, the Queen seemed to remain an “unbreakable fortress” of stability for the
British, and not only for them. She was able to overcome the human pride of the irreconcilability of the conflicting
parties and look at the situation from the position of wise maternal care. This policy, in particular, greatly contributed
to strengthening the authority of the British Monarchy in the countries of the Commonwealth of Nations - former
colonies and dominions. As a demonstrative example, we note the speech of Elizabeth Il during her visit to Canada
in the Quebec National Assembly in 1964. Ignoring the national-linguistic contradictions of the countrys English-
speaking and French-speaking population, the queen acted as a peacemaker for “two complementary cultures”,
noting that she was happy to have a country in the Commonwealth where French can be offcially spoken.

Positive results for the British Crown regarding the preservation of the monarchical form of government in
Australia (1999), the Caribbean states of Tuvalu (2008) and St. Vincent and the Grenadines (2009) are universally
acknowledged to have been made possible primarily due to respect for the personality of Elizabeth 11. At the same
time, during her reign, 17 former colonies and dependent territories of the British Empire renounced the monarchy.

The main principle of its activity is closeness to the people, and not showy. In the course of frequent
foreign visits, the queen preferred meetings with ordinary citizens and public representatives of a certain country
to visiting important places.

Her first royal outing with ordinary members of the public came during a tour of Australia and New
Zealand in 1970, which started a new royal tradition of interacting with subjects. Elizabeth was the patron of more
than 600 societies and charitable organizations. The queen’s personal responses to some of the letters from people
from different parts of the world, which were received by the hundreds every day at the address of Buckingham
Palace, have become overgrown with legends, although most of them were true reality [6]. We also have several
testimonies of the Queen’s response to the appeal, greeting cards with Christmas holidays in response to them from
citizens of Ukraine. The combination of the Victorian style of work organization and behavior of the monarch with
various manifestations of public openness enabled the queen to win the minds and hearts of the masses in Britain
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and far beyond its borders. According to a poll conducted by the Sunday Times on the eve of the Queen’s golden
jubilee in 2002, public trust in the monarch was 80%, and in 2012 (Diamond Jubilee) — a record 90%. First of all,
it was about trust in the person of the queen — the «national grandmother», as she was affectionately called in the
last decades of the reign, and only then in the institution of the monarch as such. «The Queen is needed for the
prosperity of the country» — this is the most popular answer received when asked about the role of Elizabeth II.
And this despite the age and train of problems in the royal family. In 2021, according to polls by the Gallup agency,
Elizabeth 11, at the age of 95, ranked third in the ranking of the most popular women in the world [12].

Paradoxically, it is the private life of the royal family, which is traditionally largely subordinated to state
interests, especially when it comes to the successors to the throne, that has become the biggest threat to the stability
of Elizabeth II’s reign. The Queen’s eldest son and Crown Prince Charles, her youngest son Prince Andrew, Charles’
youngest son Prince Harry and his wife Meghan became the main disturbers of public sentiment. The real challenge
to the authority of the queen was the extreme popular popularity of Lady Diana Spencer, or the Princess of Wales,
the wife of Crown Prince Charles. The scandalous history of this marriage and its termination, which lasted in the
1980s and 1990s and troubled neither the royal family nor society for several years after the tragic death of Lady
Dee in a plane crash in Paris in May 1997, became a real catalyst for stability and wisdom of Elizabeth Il at the
same time as mother and head of state [15]. At the same time, it was the betrayal by the future King Charles of
his wife and the mother of the two crown princes William and Harry with his longtime passion, and later his wife
Camilla Parker, who in 2022, after the coronation of her husband, assumed the position of queen consort, became
the detonator of the family scandal that led before divorcing Diana. The main public indignation was caused not
so much by Charles’ betrayal as by the efforts of the royal family, apparently at the initiative of the queen, to shift
the responsibility for the breakup of the marriage to Diana herself, who during the divorce process was already
living in a de facto civil marriage with the billionaire Dodi Alfayed, who died together with her in the mentioned
car accident. The confrontation with Diana in absentia in an effort to protect the reputation of the crown prince
and the belated reaction of Elizabeth Il personally to this tragic event became one of the main miscalculations of
Her Majesty in domestic politics throughout the history of the long reign, because society was not without reason
inclined to blame the persecution of Diana on the queen herself. Over a period of time, passions receded into the
past, and the authority of the monarch was restored. The power of tradition won. However, Elizabeth 11 almost
became a victim of her own policy of public openness of the monarch and his family to the people.

After his second marriage, Prince Charles largely restored his reputation as a family man. The growing
popularity of his eldest son, Prince William, who, due to his youth and unsullied reputation, was seen by a large
part of the public as a much better candidate for the throne, played not the least role in calming the society.

Family scandals continued to accompany the queen until her death, and the tangle of unresolved family
disputes and conflicts continues to this day. Despite the threat of image losses, the political talent of the queen was
manifested in the fact that the scandals in the royal family, despite the risks to the reputation of the queen herself,
in the end produced quite a positive advertising effect. It is about unprecedented openness to the public, which was
introduced by Elizabeth 1. It all started with her public inauguration upon accession to the throne. The already
traditional, hitherto unknown, overactive participation of the queen and the closest members of her family in public
events of various levels, social outings, extensive charitable activities, regular presentation of photos and videos
from the life of the queen and her family in the media, communication with the press of Elizabeth 11 herself became
an integral part of royal life [13]. Even the case of outsiders entering the queen’s bedroom, which happened on
July 9, 1982, was «correctly» presented in the media as an element of the piquant openness of the queen’s personal
life. Therefore, it can be said without exaggeration that the popularity of Elizabeth 11 was the result not only of her
authority as a person, but also of an unrivaled political game and effective PR work with the mass media. The royal
family appeared before the strict British public as both a state elite and representatives of the people, not devoid of
their own shortcomings and weaknesses. This was often outrageous, but usually liked by the masses and raised the
popularity of the British royal family in the world to unprecedented heights. And this made it possible not only to
raise the popularity of the monarchy and the queen herself, but also to get a considerable financial profit, especially
against the background of regular accusations by supporters of republicanism (the movement for the abolition of
the monarchy) of excessive spending from the budget for the maintenance of the royal family.

The change of the monarch, like the change of every ruler, always carries a certain threat to the stability
of the government system. In the case of the British monarchy, it is primarily about possible image losses. Charles
III’s accession to the monarchical power has become an accomplished fact, but it is currently widely perceived by
the public as ambiguous. A large part of her cannot forget Charles’s divorce from Diana. Some chastise him for not
abdicating in favor of his young eldest son, Prince William. The rest of the critics reproach him for such character
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traits as indecisiveness and an overly philosophical nature. At the same time, political scientists and constitutional
lawyers blame the new monarch for his tendency to violate the unwritten rule of the British monarchy — non-
interference in political processes. In 2015, a scandal erupted over data published in the media about the pressure
of then-Crown Prince Charles on Prime Minister Tony Blair (1997-2017) in order to make the «correct» decisions
in his opinion. It is primarily about Charles’s claims regarding the government’s environmental policy, a supporter
of which he has long been famous [14]. One thing is clear — it will not be easy for the successor of Elizabeth I,
because his activities will somehow be compared with the achievements of the reign of this famous queen.

Will Charles have enough authority and determination to preserve the remnants of the external influence
of the British Crown in the form of the Commonwealth of Nations? Will it be possible to maintain the internal
consensus as effectively as the predecessors-mothers? Will it be possible to effectively use and possibly multiply
the remnants of the monarch’s political influence on state life? In the end, will the king be able to put things in
order in the royal family, relieve the tension in relations with his younger brother Andrew, and return Harry and
Meghan to the royal family bosom? Time will tell all this. After all, given the current economic situation in the
country, for the British, with the onset of winter, the sums in payments for energy carriers will probably become
more urgent than news about the life of the king and his family [15].

Conclusions. The period of the reign of Charles 111 will be a transitional, reforming stage in the history of
the British monarchy from the unique and unique period of Elizabeth Il, who started the process of its renewal, to
the reign of her grandson William, today the Prince of Wales. It will not only be about the person of the monarch,
but also about qualitative changes in the modernization of the Crown institution, which are dictated by time. Charles
111 has already outlined the main principle of the transformations - devotion to the key principles of monarchical
rule, among which will definitely remain closeness to the people, greater openness and social responsibility, which
the king himself has been a champion of for decades as a well-known benefactor and patron. He has long been
famous for his views on “cheapening” the monarchy, expanding the monarch’s religious communication beyond
the jurisdiction of the Church of England (in particular, allowing the heirs to the throne to marry Catholics),
deepening gender equality (adopting an amendment to allow the monarch’s first-born child to hold the throne
regardless of gender), which now will have a good opportunity to implement. The evolution of the political system
of Great Britain can provide new opportunities for the monarchy. Taking into account the modernization of the
country’s electoral law, which is moving towards the replacement of the traditional but outdated majoritarian
system with a proportional one and the diversification of the party-political spectrum, the monarch may well play
the role of an independent mediator in inter-party negotiations regarding the formation of the next parliamentary
majority.

First of all, it is important that Charles has a clear and active civic and political position, which the king
is not going to compromise. This is extremely good for Ukraine in today’s conditions of resistance to Russian
imperial aggression. Charles, as a highly educated person, a qualified art critic and historian, has long been familiar
with the basics of Ukrainian culture and the state-building tradition. A photo of the diaspora life of Ukrainians in
Great Britain from 1981 became widely known, in which Prince Charles dances hopak together with the soloists of
the Ukrainian ansamble “Hoverla”. In 1996, at the stage of the formation of interstate British-Ukrainian relations,
Charles visited Ukraine, visited Kyiv and Sevastopol, where soldiers of the British Royal Navy once died. Since
the beginning of Russian aggression in 2014, Charles, unlike Queen Elizabeth, has been unequivocally critical of
Moscow’s actions, and once in a private conversation he even compared Putin’s policy to Hitler’s policy. It seems
that he will never be forgiven in the Kremlin. In March 2022, Charles openly condemned Russia’s invasion of
Ukraine and said that it was a war against democracy and freedom, which his late mother never allowed herself
for reasons of principle. Apparently, she recognized the error of her decision to receive Putin with honors at
Buckingham Palace during his g cial visit to Great Britain in 2003. After ascending to the throne, we expect more
public restraint from King Charles I11 regarding the situation in Ukraine.

However, his personal human and political positions will silently remain unchanged, as will the active
support of Ukraine by the people of Great Britain, the development of interstate alliance relations, the tone of
which was set by Elizabeth II.
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Anosienkov A., Izbash K.

Concept and aspects of social protection of police officers in Ukraine

The article examines the problems of social protection of employees of the National Police of Ukraine. It is
argued that the social protection of police officers is one of the types of social protection of the population, which has a
certain specific, which is caused by performing their professional activities associated with increased risk and danger.
An etymological study of the concept of «social protection» was carried out. Different approaches to defining social
protection were analyzed. The concept of social protection in a broad and narrow sense was considered.

© Awaronii Avoceros, Karepuwa l36aw, 2022

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022 43



Arocenkos A, 136aw K.
MoHATTS Ta 0cO6AMBOCTI couianbHOMO 3aXUCTy NoNILENCbKUX B YKpaiHi

The Law of Ukraine «On the National Police» declares that a police officer fully enjoys the guarantees of social
and legal protection provided for by the mentioned Law and other legislative acts. The Law of Ukraine «On the National
Police» uses the term social protection, the meaning of which is broader than the meaning of the term social security.

The Law of Ukraine «On the National Police» provides the following guarantees of social protection of a police
officer: provision of appropriate conditions for the performance of duties assigned to him; prompt and full payment
of financial support and other compensatory payments in accordance with the law and other regulatory legal acts of
Ukraine; full use of guarantees of social and legal protection; during the performance of police powers, he uses all
types of public transport for free. However, chapter 9 «Social protection of police officers» is devoted to a wider range
of social protection guarantees.

The guarantees of social protection of police officers were studied, which included: material support, housing
support, medical support and professional support.

Keywords: social protection, guarantees, police officer, policemen, National Police, legislation, material
support, housing support, medical support, professional support.

IocTanoBKka nmpodaemMu. Biamosigao 10 OcHOBHOTO 3aKOHY YKpaiHa € COIIaIbHOKO JAEeP>KaBOIO, JisTb-
HICTB SIKOI CIIPSIMOBaHa Ha CTBOPEHHS YMOB, 110 3a0€3IEUYIOTh XUTTS Ta BUTBHUN pO3BUTOK JroquuH [5]. TonoBHe
3aBJIaHHS COIIANIbHOT JepKaBy — 3a0€3MeYeHHS JOCTOWHOTO Ta TiIHOTO PiBHS XUTTS rpomaasH. OcobauBe Miciie
B 3a0e3IeUeHHI 3aKOHHOCTI B YCiX c(hepax JOACHKOTr0 KUTTS B YKpaiHi 3aliMa€e MPaBOOXOPOHHA CHCTEMA.

IIpoBenena pedopmMa PaBOOXOPOHHOI CHCTEMH CIIPHUsIIa CTBOPEHHIO HOBOTO opraHy — HamioHamsHOT
TOJTIITIT YKpaiHH, sika, TIOCIJIAF0YN cepell IeP’KaBHUX OPraHiB OJHE 3 TOJOBHUX MICIlhb, peali3ye MPaBOOXOPOHHY
(YHKIIII0 Ta BUKOHYE 3aBJaHHA 1[0JI0 3aXUCTY NpaB i cCBOOO IPOMaJISH, TOMY collianbHe 3a0e3MedyeHHs ii nmparis-
HUKIB € OJJHUM 13 TOJIOBHUX 3aBJlaHb. B yMoBax chorojeHHa HarionanbHa nosmimist ykpainu (GyHKIIOHYE B CKIIa-
HUX yMOBaX, 110 3HAYHO BIUIMBAE HA €PEKTHBHICTH 11 poO0TH. OHUM i3 IPIOPUTETHUX HATIPSIMKIB IPABOOXOPOH-
HOT pehopMU € TIEBUH COIIATbHUIN 3aXUCT MOMIEHChKUX, SKHH MepeadaJae sKicCHe 3aKOHOIaBYe BU3HAUCHHS Ta
3aKpIIICHHS TapaHTil COIIaTbHOTO 3aXKMCTY MPAIliBHUAKIB MOJIIIIT; CTBOPEHHS HAICKHHUX YMOB, 32 SIKUX MEXaHI3M
aJIMiHICTPAaTUBHO-TIPABOBOTO 3aXKCTY MOJIIEHCHKHUX BiMOBiIaB O peaisiM ChOTOJEHHS. 11€ Ha1aCTh MOKJIMBOC-
Ti pO3IIUPEHHs KoJjla KAaHAUATIB Ha CiTyk0y B HanioHanbHy HOMiLifo YKpaiHu 1, IK HACTIOK, MiIBUILCHHS PiBHS
npodeciiiHoi, MPaBOBOI KYyJIbTYPH Ta CBIJIOMOCTI MOMIIIEHCHKUX.

AHaJi3 ocTaHHix gochaimkens i myouikaniii. Cepen OCTaHHIX HayKOBHX Ipallb, Y AKHX PO3TIISAaiu-
Csl IUTAHHS COIIaJIbHOTO 3a0e3MeUeHHS MPAI[iBHUKIB MOJIIIIT, BAPTO BII3HAYMTH TAaKUX CYYaCHUX HAYKOBIIIB, 5K:
M. I. Taiua («CyTHICTS 1 3HAYCHHSI COLIANBHOr0 3a0e3MeueHHs MPaIliBHUKIB MOl B CydacHUX yMOBax», 2015),
M. B. pomanenko («OcoOaMBOCTI comiadbHOTrO 3abe3neueHHs nodineicekuxy, 2015), JI. JI. Jlenicosa («IIpo-
OJleMH MPaBOBOTO PETYNIOBaHHS COIIaJbHOTO 3a0e3MeueHHs MpaiiBHUKIB mominii», 2016), M. B. Kanamnuk
(«CouianpHo-TIpaBOBi rapaHTii 3a0e3nedeHHs AisIbHOCTI opraHiB nouimii», 2017), O. I1. Knuna («AamizicTpa-
THUBHO-TIPABOBE PETYIIIOBAHHS COIIabHOTO 3aXUCTY TpaliBHUKIB HarionansHoi momimii ykpainm», 2021), . O.
MapyueBnd («AIMIiHICTPATUBHO-TIPABOBE PETYITFOBAHHS COIIAILHOTO 3aXUCTY Tmodtineichkux», 2021), K. JI. By-
raiuyk («JlesKi MuTaHHsS TOCUIIEHHS COLIaTBHOTO 3aXMCTY MoJiercskux», 2021), JI. M. Kussskoa («IIpobaemu
TPYIOBOTO MpaBa Ta Mpasa CoIianbHOro 3abe3neueHus», 2021).

Mera cTaTTi — IOCTiKEHHsI MOHATTA Ta 0COOIUBOCTEN COllialbHOTO 3a0e3mneyueHHs mpamiBHuKiB Ha-
IOHATBHOI O] yKpaiHu.

Buxkiax ocHOBHOro MaTepiajy aocaifskenHs. FOpuandHi rapaHTii coliaIbHOTO 3aXUCTY IPOMAJISH 3a-
kpimneni B Koncrutynii ykpainu. BusHaueHo, 1110 rpoMaasiHu yKpaiHH MaroTh MPaBO Ha COLIAIBbHUIN 3aXHUCT, 1110
BKITIOYA€E TPaBO Ha 3a0e3MeveHHs iX y pa3i MOBHOI, 4aCTKOBOi 00 TUMYACOBOi BTpATH Mpale3JaTHOCTIi, BTPATH
rOAyBaJbHUKA, O€3p0OOITTS 3 HE3AIESKHIX BiJl HUX 00CTABUH, a TAKOX y CTAPOCTI Ta B 1HIIUX BHUITAIKAX, Iependa-
YEHUX 3aKOHOM. I IIPABO FAPAHTYETHCS 3araIbHOOOOB SI3KOBAM JCPKaBHIM COLIATEHUM CTPaXyBaHHSIM 32 paxy-
HOK CTPaxOBHX BHECKIB TPOMAJISH, MIAMPUEMCTB, YCTAHOB i OpraHi3amiii, a TaKoX OF0KETHHX Ta THIINX JHKEPel
COIaJIbHOTO 3a0€3MEUCHHS; CTBOPEHHSIM MEpPEeXKi epKaBHUX, KOMyHAIbHUX, IPUBATHUX 3aKJIAIB IS JOTIISTY 3a
Henpane3gaTHUMU. [1eHcii, iHII BUIK coliajbHUX BUIUIAT Ta IOTIOMOTH, IO € OCHOBHUM JIXKEPEIOM iCHYBaHHS,
MAaroTh 3a0€3MeYyBaTH PIBEHb JKUTTSI, HE HIKYHIA BiJ] IPOXKUTKOBOTO MiHIMYMY, BCTAHOBIICHOT'O 3aKOHOM [5].

CormiaJibHUH 3aXHCT MOJINEHCHKUX — 1€ OJIMH 13 BUJIIB COI[IAJIbHOTO 3aXHUCTY HACEJICHHS, 0 MAa€E TICBHY
cenuiky, sKa 3yMOBJICHa BUKOHAHHAM iX TpodeciiiHoi AisapHOCTI, MOB’A3aHOi 3 MiABUIICHUM PU3UKOM 1 He-
Oe3mexoro. /11 mpoBeACHHS MTOBHOIIIHHOTO JOCHI/PKEHHS Ta TPAKTYBAHHS HOTO PE3yJbTATIB y IOMY HAIIPSMKY
HacaMIiepe1 MoTPiOHO BU3HAYNTH MOHSTTS 3aXHCTY, HOr0 OCOOIMBOCTI Ta PO3MEKXYBAaHHS HOTO 13 TOHATTSAM CO-
[iaJIEHOTO 3aXKCTY.
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y Benukomy eHIMKIONEANYHOMY IOPUIUYHOMY CIOBHHKY BKa3aHO, IO COLaJIbHUN 3aXUCT — CHUCTEMaA
IOPUINYHUIX, EKOHOMIYHUX, (hiHAHCOBUX Ta OpraHi3aliifHuX 3ac00iB Aep:KaBH ILOJ0 3aXUCTy HACEJIECHHS BiJ| CO-
miansHUX pu3KKiB [17, ¢. 476]. B ropuandHiii eHIMKIONEMIi 3a3HaYCHO, 1110 COIAIbHHI 3aXHCT — CHCTEMA EKOHO-
MIYHHX, IPABOBUX, OPTaHi3alliifHAX Ta 1HIINUX 3aX0/IiB JepKaBH i3 3a0e3MeYeHHS COIialIbHUX MPaB 1 rapaHTii rpo-
MazgH. CucteMa OXOIUTIOE BUILTATY MEHCIH, pi3HI BUAM MaTepialIbHOI IOIOMOTH 1 KOMIIEHCAllii, 00CIyroByBaHHs
XBOPHX Ta 0Ci0 IMMOXMIIOTO BiKy, TypOOTY HpO AiTei i MOJIOb, (hiHAHCYBAaHHS 3 IepKaBHHX i MICLIEBUX OIODKETIB
BIJINOBITHUX COLIaJIBHUX IIPOrpaM (0XOpPOHa 310pOB’sl, OCBiTa, OyIBHUITBO XKUTJIA, IOAOJIAHHSA 0€3pOOITTS TOLIO)
[16, c. 265].

OpHak NOTPiOHO PO3IIIAHYTH MOHATTS COLIAIBHOTO 3aXUCTY y IMUPOKOMY Ta BY3bKOMY PO3yMiHHI. y IIH-
POKOMY pO3yMiHHI COIIaIbHHIA 3aXUCT — 1€ CUCTEMa MTPABOBUX, CKOHOMIYHMX, ()IHAHCOBUX, OPTraHi3aliiHuX 3a-
XOJIIB y Iep>KaBi, CIIpsIMOBaHa Ha 3a0e3reueHHs poriecy GopMyBaHHS i pO3BUTKY ITOBHOIIIHHOI OCOOUCTOCTI; BH-
SIBJICHHS 1 HSUTpaTi3allifo HeraTUBHUX (aKTOPIB, sIKi BIUIMBAIOTH HA 0CO0Y; CTBOPEHHS YMOB JIJISi CAMOBHU3HAYCHHS
B JKUTTI. Y By3bKOMY PO3yMiHHI BKa3aHUM TEPMiH CTAHOBUTH CYKYIIHICTh 3aKOHOJABUO 3aKPIIIEHUX EKOHOMIUYHUX
1 IPaBOBUX TapaHTii, BCTAHOBJICHUX JEP)KaBOMO, SIKi 3a0€3Meuy0Th JOTPUMAaHHS HaWBaXXIIUBILINX COLUATIBHUX
[paB rPOMaIsH i y0e3meuyroTh HACEICHHS Bil HEraTHBHUX HACIIIKIB colliaibHuX pu3ukiB [15, c. 17].

Sk 3a3HaYAIOCS paHille, OJTHUAM i3 PI3HOBHIIB COIIAIbHOTO 3aXHCTY € COIIAIbHAN 3aXUCT MOTIICHCHKHX.
OpHak JOCIIKeHHS Tpallb HAyKOBIIIB MIOA0 CYTHOCTI COLIaJIbHOTO 3aXUCTY MOMILEHChKUX 3aCBiTUYE, 1110 Hapas3i
HEMA€E €UHOTO MiAX0Y J0 PO3YMIHHS BKa3aHOTO MOHATTA [2, 8].

HasBHICTE 3aX0/1iB COLIAIBHOTO 3aXKUCTY AJIS CIIBPOOITHUKIB MOII] XapakTepHu3ye Lieil BUJ CIyXO0H K
HaWOUTBII 3HAYYIIMHN U Aep KaBH, aJkKe BiH O3HAUCHUH CIielu(ikor0, OB’ A3aHOK0 3 OCTIHHIUM PU3UKOM JJIs
KUTTS Ta 370pOB’s1. besnmepeuHo, mo Bijl piBHSI COMIATBHOTO 3aXUCTY NMPAIiBHAKIB MOMIIIT 31€0UTBIIOTO 3aJICKUTh
SIKICHH# piBeHb KaJPOBOTO CKIIAAY BIacHe oprany mosmimii [7, €. 31].

3okpema, H. I1. bopenbka, 10CTiIKYIOUN COIIAIBHUH 3aXUCT, BKa3ye, IO i COLiaJbHUM 3aXHCTOM PO-
3yMi€ CHCTEMY 3aKpIIICHUX JIEPKABOIO COIIAIbHUX Ta CKOHOMIYHHX IPaB 1 TapaHTii, pealli3oBaHuX y Mexax Il
COIIaJIbHOI TIOJITHKY HAa OCHOBI MEXaHi3MiB 3a0€3IeYeHHS YKHTTEBOTO PIBHS, JOCTATHHOTO JIUISI CTAHOBJIICHHS U
PO3BUTKY OCOGMCTOCTI Ha BCIX €Tarax KUTTEISUTBHOCTI Troqunui [1, c. 84].

CyuacHuil HaykoBels M. . [HIINH BU3HAuae, 110 COIiaIbHUMN 3aXUCT — L1€ CYKYIHICTh IOPUIUUYHUX HOPM
1 TapaHTiif, CIpsIMOBaHMX Ha periaaMeHTallito npogeciiinoi gisutpHOCTI HarioHanpHOT mominii 3a paxyHOK KOILTIB
JlepaBHOTO OIOJDKETY B HAIIPSIMI COIIAIBHOT Ta MaTepialbHOT MIATPUMKH MPAIliBHUKIB MOJIIT ¥ 3B’ SI3KY i3 BTpa-
TOI HUMH TIpare3aTHOCTI, IHBAIITHICTIO, HACTAHHSIM TIEHCIHHOTO BiKY, MpodeciiHUMK 3aXBOPIOBAaHHIMU W 1H-
mIMMHA 00CTaBUHAMH, TepeI0adyeHIMH CIIeIiaTbHUMH 3akoHamH [4, c. 273].

Tak, Ha nymxy 1. O. MapyceBuua, comiagbHHUI 3aXHUCT TOMIIEHChKUX MICTUTh TaKi CKIaJoBi, sKk: 1) 3a-
rajJbHUM COLiaNbHUM 3aXUCT, IKuil nependaydae rapanTyBaHHs KoOHCTHTYLIEIO YKpaiHu pearizamii mpaB mostiei-
CBKHX y cepi COIIaNbHOro 3aXUCTy; 2) CrEIialbHii COMiabHAN 3aXUCT, KU BH3HAYAE HASBHICTH MpaB MO-
JIEHCchKOro y chepi ComianbHOTO 3aXUCTy (BU3HAUYCHO B 3aKOHAX YKpaiHH) Ta BUHHKAE Y 3B’ 3Ky 3 HASBHICTIO
00’eKTUBHHMX 00CTaBHH i crienn}ikoro mpodeciiHoi MisuIbHOCTI; 3) TOJATKOBHMM COIaJbHHUI 3aXHUCT BKa3ye Ha
KOMILJIEKC 3aXO0/1iB, PeaTi30BaHUX YIIOBHOBAKCHUMH CY0’ €KTaMH Yy cepi COIIaIbHOTO 3aXUCTY, IO Nepe0avaroTh
JIOIATKOBI TapaHTii peasi3ailii mpas i 3aKOHHHX iHTEpeCiB MoineichkuX y chepi corianpHoro 3axucty [7, ¢. 273].

Tomy nmominisHO Oyo O comianbHUNA 3aXHUCT MOMIIEUCHKUX PO3TIISIIATH SIK KOMIUIEKCHE TIOHATTS, SIKE pea-
J3YETHCS B MEXKaX JIISUTBHOCTI JIEP’KaBH 32 PI3HUMU HampsiMaMH. 3MICT BKa3aHOT KaTeropii CTAaHOBUTH B3aEMOO0Y-
MOBJICHA JIisl BCIX CKJIaJIOBUX, SIKi, TIFOYM CHCTEMHO | IIJIECTIPSIMOBAHO, CIIPUAIOTEH 3a0€3MEUEeHHIO peai3allii mpas
1 3aKOHHHUX THTEpPECiB KOKHOTO TOTIIEHCHKOT0. Y KOHTEKCTI PO3TJISAAYy CHCTEMHOCTI €JICMEHTIB COIIaJIbHOTO 3a-
XHUCTY HONIIEHCHKUX CITi epeAyciM 3BaKaTH Ha AISIBHICTH Cy0’ €KTiB MyOniYHOT afMiHiCTpallil, 1ep>KaBHUX Mif-
IIPUEMCTB, YCTAHOB 13 3aXHCTY IpaB MOJINEHCHKIX y comiaibHil cdepi, 3a0e3nedeHHs IXHiX iHTepeciB, Ha ImiIcTa-
Bi YOT'O MOKHA BHOKPEMHTH BUIU ¥ MIIBUAN COLIAFHOTO 3aXHCTY MONIIEHCHKHUX 3aJISKHO BiJl IEBHUX KPUTEPIIB,
o3HaK. TakMM YMHOM, BHOKPEMJIEHHS BUJIIB COLIAIIBHOTO 3aXUCTy MOMNIIEHChKUX JacTh 3MOTY: ITO-TIepIie, 9iTKO
BU3HAYHTH MICIIe KO)KHOTO By B CHCTEMI COIIaJIbHOTO 3aXUCTy HACEJIEHHS; [T0-IpyTe, Y PO3pi3i BAOKPEMIIEHHX
BHJIB COIIIAIEHOTO 3aXHUCTY MOJIIEHCHKIX PO3KPUTH iX 3MICT, IPU3HAUCHHS Ta (PYHKIIOHAIBHI OCOOIMBOCTI.

3akoH ykpainu «[Ipo HarionaneHy nomimiroy nepeadayae, mo nolinechKuid y TOBHOMY 00cCs31 KOPUCTY-
€THCSI TAPAHTISIMU COLIIAIGHOTO Ta MPABOBOT'O 3aXUCTY, IIepeI0adeHUMH 3a3HAYCHIM 3aKOHOM Ta IHIINMH aKTaMHU
3akoHomaBcTBa [13]. y 3akoHi ykpainu «[Ipo HarioHansHy MOIIiF0» BUKOPHCTOBYETHCS TEPMIH COILiaNbHUMH 3a-
XHCT, 3MICT SIKOTO IIUPIINH 32 3MICT TePMiHa COIIaIbHOTO 3a0e3IeYeHHS.

3akoH ykpainu «Ilpo HarionanpHy nosiniro» nependadae Taki rapaHTii COIIaIBHOTO 3aXHUCTY MOJILEH-
CBKOTO: 3a0€3MeUYCHHS HAJICKHUMH YMOBaMH JUIsI BUKOHAHHS CITy»)KO0BHX 000B’S3KiB; OTPUMAaHHS CBOEYACHO 1 B
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MOBHOMY 00CsI31 IpOILIOBOTrO 3a0e3MeYeHHs Ta IHIINX KOMIIEHCAlIHHUX BUILIAT BIAMOBIAHO O 3aKOHY Ta 1HIIHUX
HOPMAaTUBHO-IIPABOBHX aKTiB YKPATHH; KOPUCTYBAHHS y MMOBHOMY 00CS31 FApAHTISIMU COLIATEHOTO Ta IIPABOBOIO
3axXHCTY; il YaC BUKOHAHHS MOJINEHCHKIX TOBHOBAKEHb KOPUCTYETHCS O€30IUTaTHO BCiMa BUAaMHU IPOMAJICBKO-
ro TpaHcopty (1. 62). OaHak OLIBII IMHPOKOMY KOJIY TAPaHTIH COIiaIbHOTO 3aXUCTy MPUCBsueHO po3aiia 9 «Co-
LiaJIbHUH 3aXUCT MOJIIEHCHKUX», a caMe: CIyKO00BMI yac 1 4ac BIAMOYMHKY MOJiIeHchkux (CT. 91), BiAycTKU
noJineichkux (cT. 92), 00YncIeHHs TPUBAIOCTI BIAIMYCTOK Mofineiicbkux (cT. 93), rpomioBe 3abe3neyeHHs 1o-
nineiicbkux (cT. 94), MenuyHe 3a0e3nedeHHs Moineichkux (CT. 95), )KUTIOBE 3a0e3MedeHHs MOMeHchbKuX (CT.
96), omHOpa30Ba IPoIIOBa JOMOMOra B pasi 3arubesti (cMepTi) Uu BTpaTH Iparie3aqaTHOCTI moJinetcskoro (cT. 97),
0co0H, sSKi MalOTh MPaBO HA MPU3HAYCHHS Ta OTPUMAHHS OJHOPA30BOi I'POIIOBOI JormoMoru (cT. 98), po3Mmipu
OJIHOPA30BOi IPOILIOBOI JOMOMOTH (CT. 99), mpU3HaYeHHs OAHOPa30BO1 rpowioBoi gonomoru (ct. 100), miacraswy,
3a SKUX [IPU3HAYEHHs 1 BUILIATa OJHOPA30BOi IPOLIOBOI JJOIIOMOTH He 3AiHCHIO0ThCS (cT. 101), neHciline 3a0e3-
nedeHHs nosineicekux (cr. 102), HaBuaHHA AiTell nomineicbkux (cT. 103), 3aXUCT NpaB Ta 3aKOHHUX HTEPECIB
npamiBHEKIB moimii (ct. 104) [13].

PO3TIIsTHEMO OUIBII JAETalIbHO TapaHTIii COLIANBbHOTO 3aXHCTY MOJIIEHChKHX, a caMe: Mo-Tieplle, MaTepi-
apHe 3a0e3MeUYeHHs, MO-ApyTe, KUTIOBE 3a0e3MeUeHHs, MO-TPeTe, MeINYHe 3a0e3MeueHHs], I0-4eTBepTe, Mpo-
(eciiiHe 3a0e3eveHHs.

OaHMM 13 TOJIOBHUX HAIIPSIMKIB COLIaJIbHOTO 3a0e3MeUeHHS MOJIIEHChKOTro € MaTepianbHe 3a0e3MeYeHHs,
sIKE MICTHTB TaKi CKJIaJIOBi: TPOIIOBE 3a0e3MeUeHHs; 0JHOPa30Ba rpoIIoBa JOMOMOTa B pa3i 3aru0elli 9u BTpaTH
pare3aaTHOCTI; MeHciiHe 3abe3neuenns [11, 12, 13].

Binnosigno no 3akoHy ykpainu «IIpo HarmioHanbHy mouiliro» MOIEHChKiI OTPUMYIOTh I'POIIOBE 3a-
Oe3TeUeHHs, PO3MIp SKOTO BU3HAYAETHCS 3AJICKHO BiJl TIOCAIH, CICIIaJbHOTO 3BaHHS, CTPOKY CIIY)KOH B MOJIIIII1,
IHTEHCHBHOCTI Ta YMOB CIIy’KOH, KBasidikarii, HAABHOCTI HAyKOBOTO CTyIeHs abo Bueroro 3BanHs [13]. [Topsmox
BUILJIATH TPOIIOBOTO 3a0e3MeUYeHHs 31CHIOEThCS BiAMOBiAHO A0 [TopsaaKy Ta yMOB BUIUIATH TPOLIOBOTO 3a0e3-
nedeHHs nosineiicbkum HamionansHoI mominii Ta 3100yBadaM BUIIOT OCBITH 3aKJIa/liB BUIOI OCBITH 13 crenugid-
HHAMH YMOBaMM HaBYaHHSI, 110 3IIHCHIOIOTH MiATOTOBKY momineiicbkux [11]. I'pomioBe 3abe3medeHHs BUILIAYYETh-
s MOJIIEHChKUM, SKI NMpU3HAUeH] Ha IITaTHI mocaau B HarioHanpHIN momimii, Ta 3m00yBadaM 3aKiIajiiB BUIOT
ocBitH. [Tomineicbki OTPUMYOTH TPOIIOBE 3a0€3ICUEHHsI 32 MICIIEM MPOXOHKEHHS CIIY>)KOM BUHATKOBO B MEXKax
ACUTHYBaHb, 3aTBEPIKEHUX KOILITOPHCOM OpTaHy IOJIiLii Ha rpoiose 3abe3nedyenHs. Jlo ckiary rpomoBoro 3a-
Oe3reyeHH s BXOJUTh: TOCAI0BUI OKJIAT; OKJIA 3 CIEI[iaTbHUM 3BaHHSM; IIIOMICSYHI TOJIATKOB1 BUAM TPOIIIOBOTO
3a0e3mneveHHs (ITiIBUIIICHHS MTOCAI0BOTO OKJIay, Haa0aBKH, JOTUIATH, SIKi MalOTh MOCTIHHUH XapakTep); mpemii;
OJTHOPA30BI1 JIOJIATKOB1 BHJIN TPOIIIOBOTO 3a0e3eUeHHSI.

CyuacHuil HaykoBellb O. M. My3uuyk po3risiiae MOHATTS IPOLIOBOro 3a0e3MeueHHs K OIiaTy 3a BU-
KOHaHHS (YHKIIIi, mependaueHnX TPYJAOBUM JIOTOBOPOM, IO CKJIAJAETHCS K 3 OCHOBHHUX TUTATEXKIB, SIKi 31 CHIO-
IOThCSI HE3JISKHO BiJl MOXKIIMBOCTEH OI0/KeTHOTO (hiHAHCYBAHHS, TaK 1 3 IHIIMX JTOJJATKOBUX BHUIIIB, 110 BCTAHOB-
JIIOIOTH KEPiBHI OPTaHW BIIIMOBIIHOTO MiAPO3AUTY B Mexax (oHIy oruraty mpami [9, c. 388]. O. B. JlaBpiHeHKO
PO3TJIsiIae TPOMIOBE 3a0€3MCUCHHS, BHOKPEMITIOIOUYH HOTO CIielu(iuHi 0COOIMBOCTI: OIUIATY 32 BUKOHAHHS TIPO-
(eciitHoi ¢yHKIIT MpaimiBHEKA; 2) OIUIATy BIAMOBITHO JO OCOOUCTOTO TPYIOBOTO BHECKY Ta SKOCTI poOOTH; 3)
OTUTATy 32 BU3HAYCHUX YMOB 1 HE HIDKUY BiJl MiHIMAITbHOI CyMH, BCTAHOBIICHOI Iep:KaBoto; 4) rapaHTOBaHy OILIATY
[6, c. 193].

3 orjsiy Ha BUILEBUKIIAIEHE MPOMOHYEMO PO3IIISIIATH TPOIIOBE 3a0e3MeUeHHS MOMIIEHChKUX, SIK TPO-
[IOBY BUHArOPOJY 32 BUKOHAHHS MOJIIEHCHKUM CBOIX ()YHKIIIOHAILHUX Ta MOCaJ0BUX 000B’S3KIB (MTOCa0BUI
OKJIaJ]; OKJIaJl 3a CIeLialbHUM 3BaHHSM; IMiJIBUIIEHHS MMOCAI0OBOTO OKJIaay, Haa0aBKH, JTOTUIATH, SKi MAlOTh I0-
CTIHHI XapakTep; MpeMil TOIIO).

HactymHuM HampsMoM COIaIbHOTO 3aXHCTY MpalliBHUKIB HalioHanbHOT MOMIIIT € HAPsIM JKUTIOBOTO
3abe3nedeHHs monineicbkux. 17 ciuns 2019 p. HaOyB YHMHHOCTI OPSIOK 3a0e3neueHHs J{epKaBHOIO IMTOTEYHOO
YCTaHOBOIO MONIEHCHKAX )KUTIIOM Ha yMOBax (iHaHcoBoro JizuHTy. [Topsamok 3aTBepmkeHuii moctanoBoro Kabi-
Hety MinictpiB ykpainm Big 14.11.2018 Ne 1201 [10].

HagBHiCTE caMOCTIHHOIO KUTIA — L€ OJHE 13 COLIAJBHUX OIar 1 BaXXIUBUI MOKA3HUK SIKOCTI )KUTTS Ha-
CEJICHHS, 30KpeMa Moineichkoro. HasBHICTh «KBapTUPHOTO MUTAHHSD MEPEIIKOPKAE peatizallii IHIINX BIACHHUX
nmoTped, BILTUBAE HA TICUXIYHE Ta (Pi3UYHE 370POB’ S MOJIIEHCHKOT0, a 0TKe, HOTo Mpale3aTHiCTh. 3aKOHOIaB-
CTBOM IepeA0aueHO MUISIXU BUPIMICHHS IPOOIEMHOT0 MIUTAHHS XKHUTIOBOTO 3a0€3MCUCHHS MOJIIEHCHKUX.

Taxk, Hanpuknam, y 4. 5 cT. 96 3akony ykpainu «[Ipo HarionaneHy modminiro» nepeadadeHo, 1Mo Kepis-
HUKY OpTaHiB MOJIIii MalOTh MPaBO BUILIAYYBATH MOJIIEHCHKUM, SIKi HE MAIOTh BIIACHOTO JKUTJIA B HACEICHOMY
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MYHKTI, JIe BOHU IPOXOATH CIY)KO0Y i BHHAMMAIOTh XHUTIIO Ha MiJICTaB1 IOTOBOPY KHUTIOBOTO HAWMY, KOMITCHCAITIIO
3a HaliM y po3Mipi i mopsaKy, o BU3HavatoThest Kabinerom MiHicTpiB ykpainu [13].

Kpim Toro, nonineiicbkuii Mae mpaBo Ha 3a0€3MEUCHHS KUTJIOM Ha YMOBaX (piHAHCOBOTO JI3UHIY B TAKHX
BUIIaJKaX, epea0adeHnX 3aKOHOAABLIEM: 3a HASIBHOCTI BUCIYTM HE MEHIIE HiXK JIBa POKHU, KpiM 0cCi0, sIKi MatOTh
CTaTyc yJacHUKa OOHOBUX JIiif, Ta y pasi, SKIIO 10 JOCATHEHHS TPaHMYHOTO BiKy HepeOyBaHHS Ha CITyxk0i 3aiu-
IIMITOCS HE MEHIIIE HiXK ITSITh POKIB.

B ymoBax crOTOAEHHS MUTAaHHS IMOJO XHUTIOBOTO 3a0e3ledeHHs MOJIeHChKuX e He BupimeHo. Ha
HaIlry JyMKY, 3 METOIO BJIOCKOHAJICHHS Ta BUPIIMIEHHS MPOOJIEMHHUX MUTAHb JKUTIIOBOTO 3a0€3IeUeHHS TOIIeH-
CBKHMX HEOOXiTHO pO3pOOHTH HOPMAaTHBHO-IIPABOBHUIT aKT, y paMKax SKOTO TOJIIeHChKi MOTJIM O MOCTYIIOBO 3a-
Oe3neunTy cebe HKUTIOM, a TAKOXK MUTbraMH Ha OIUIaTy KOMYHAIBHHX ITOCIYT.

HacTynHuM HampsMoM COIIaIBHOTO 3aXKCTy NpalliBHUKIB HarioHabHOT TOMIIIIT € HAlpsiM MEITUYHOTO
3abe3nedyeHHs nomineicekux. B 3akoni ykpainu «[Ipo HamioHaneHy mominiro» BKa3aHoO, M0 MOJINEHCHKUM Ta-
paHTyeThes O€30IIaTHE METMYHE 3a0e3IeUeHHS B 3aKJIafiax OXOPOHU 310poB’si MiHICTepCTBA BHYTPIIIHIX CIIpaB
ykpainu [13].

ITouineticeki 3000B’A3aHI MOPOKY MPOXOANTH KOMIUIEKCHUN MEIMYHUHN OIS, a 332 HEOOXIAHOCTI — IIi-
JILOB1 METUYHI OTJISITN, IICUX0(}1310JI0T1UHI OOCTEKEHHSI 1 TECTYBAaHHS B TIOPSIIIKY, BU3HaAUeHOMY MIiHICTpOM BHY-
TpimHiX crnpaB ykpainu [13]. Meandne 3abe3nedeHHs B 3aKIafax OXOpOHHU 3740poB’s cuctemMu MBC ykpainu
31ilCHIOEThCs Ha miacTaBi Hakasy MBC ykpainu Bix 04 nuctonaga 2003 poky Ne 129 «[Ipo meanune 3abe3mne-
YEeHHS B 3aKJIaJlaX OXOPOHHU 3710poB’s cuctemu MBC ykpainn» Ta [HCTpyKIIii Tpo MOpAA0K MEAMIHOTO 00CTyro-
BYBaHHSI B 3aKJajiaXx 0XopoHH 310poB’ss MBC ykpainu, 3atBepmkeHoi HakazoM MBC ykpainu Bix 03 uepeas 2016
poky Ne 462, sika BU3HAYa€e MOPSIOK MEAMIHOTO OOCITyTOBYBaHHS IIEBHUX KaTEropii 0ci0, IKUM Take MpaBo BCTa-
HOBJICHE BiJIIIOBITHO JI0 3aKOHOABCTBA, Ta MOPSIOK IX MPUKPIIUICHHS 10 3aKiIaaiB oxopouu 310pos’ss MBC [3].

TakuM 4MHOM, BBO)KAEMO, 1110 HAICKHHUH PiBEHb MEIMYHOTO 3a0e3neyeHHs npauiBHuKiB HanionamsHOT
TTOJTIITIT MOSKITMBHM 32 YMOBH 3/IATHOCTI JIepKaBH 3a0e31edyBaTH 1X COMIaIbHUM 3aXHCT, BIOCKOHAIOIOUH Ta BUPI-
IIYIOYH MTPOOJIEMHI MUTAHHS MEAMYHOTO 3a0€3IIeUeHHsI TPABOOXOPOHIIIB, SIKi B CKIIQJHAX YMOBaX HECCHHS CITYK-
O0u ToTpeOyIOTh SKICHOTO 1 HEBIAKIAAHOTO MEUYHOTO 3a0e3MeueHHS.

Konctutynis ykpainu, 3akon ykpainu «lIpo Harionansny nominito», 3akoH ykpainu «IIpo mpodeciiiai
CIIIKY, X IpaBa Ta rapaHTii JiSUIBHOCTD» JUIS 3aXUCTY IpaB Ta 3aKOHHUX IHTEPECIB MOMIIeHChKUX Iepe10ayaioTh
MOXKITUBICTB YTBOPIOBAaTH Ipodeciiini 00’ eqranus Ta npodeciiini crinku [5; 13; 14]. 3rigHo 3 4MHHUM 3aKOHOIAB-
CTBOM YKpaiHu npodeciiiHi CIiIKH MpaiBHUKIB MOJIIIT CTBOPIOIOTHCS 3 METOIO 3[IIHCHEHHS MPEICTABHHUIITBA Ta
3aXUCTY TPYIOBHUX, COIIaTbHO-€KOHOMIUHUX MPaB Ta IHTEPECIB WICHIB MPO(CIIIKK Ta 3IIHCHIOIOTH CBOT IIOBHO-
Ba)KEHHS 3 ypaxyBaHHSIM OOMEKeHb, 1110 HAKIIAA0ThCs Ha MOJTILEHChKUX 3aKOHOAABCTBOM YKPaiHH.

OTxe, 3riTHO 3 HOPMaMH Ta MOJOKEHHSIMH YHHHOTO 3aKOHO/IABCTBA, MOHITOPUHTY ypSJIOBUX IpOrpam
HEOOX1THO PO3MIUPUTH 3MICT TapaHTil, CIIPIMOBAHUX HA YJOCKOHAJIICHHS COIIAIbHOTO 3aXHCTY MOJIIEHCHKUX,
a caMme: BU3HAYCHHS CTPAaXxOBOTO CTAXY B Pa3i THMYACOBOI HEMPAIE3aTHOCTI MOJIINEHCHKUX; BIIOBITHICTh TPO-
MI0BOTO 3a0€3MeYeHHS MOTIIEHChKUX, X TIOCAJI0OBUX OKJIA/IIB PO3MIPY MPOKUTKOBOTO MiHIMYMY; BHILIATA JOIIIAT
3a po0OoTy MOJILEHCHKUX y HIYHUI Yac; 3a0e3NeueHHs OIUIaTo0 3a OpeH/y KUTJIa; BU3HAYEHHS MaKCHUMAaIbHUX
PO3MIpiB NEHCIHOTO 3a0e3MeUeHHS MOIIEHChKIX; 3a0€3MeUEeHHS TIKYBaHHS 1 CAHATOPHO-KYPOPTHOTO BiATIOUNH-
Ky JJIsl IOJIIIEMCHKIX Ta YWICHIB 1X CIMEH; MOCHIICHHS 3aXHCTY COMIabHHUX MPaB Ta IHTePECiB MOMIEHChKUX, K1
OepyTh y4acTh y 3[IHCHEHHI 3aXO0/IiB 13 TapaHTyBaHHS HAIlIOHAJILHOI Oe31eKH i 000POHH Y ITepio/ 3aIPOBaKEHHS
MPaBOBOTO PEKMMY BOEHHOTO CTaHy Ha TEPUTOPIi yKpaiHW; OOMEKEHHS BIUIMBY MICIIEBHX JICP)KaBHUX aJMiHi-
CTpaIliif Ta OpraHiB MiCIIEBOTO CaMOBPSIIyBaHHs Ha peanizallilo rapaHTii mpogecifHoil AiSTTBHOCTI MOTiNEHCHKO-
ro; 3a0e3NeueHHs NpaB NOMIIEeHChKUX Ha 3BEPHEHHS MPO HaJIaHHA HEOOXiJHOT MEIUYHOT JOTTOMOT'H.

BucnoBku. [IpoanarnizyBaBiiy YUHHE 3aKOHOJABCTBO MIONO COIIabHOTO 3a0€3MEUeHHS MOMIIEeHCHKIX,
3a3HAaYNMO, IO COIIaJIbHAHN 3aXUCT mepeadadae MisUTbHICTD JepyKaBH, sIKa pealli3yeThCs 3aBIITKHA KOMIUIEKCY Op-
raHi3allifHUX, TPABOBUX Ta COILIATLHO-CKOHOMIYHUX 3aX0(IB Ta TAPaHTIH, 0 3a0e3MeUyIOTh Peali3allito mpas Ta
3aKOHHUX 1HTEPECIB MOMIIEHCHKUX BiIOBITHO JI0 YAHHOTO 3aKOHOJIABCTBA.
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Ipuna ba3zan,

CMYOeHmKa IPUOULHO20 paKybmemy
3axioHoyKpaincbK020 HAYIOHATBHOO
YHigepcumemy

mOoA0 IIMTAHHA MIZKHAPOJHO-ITPABOBUX MEXAHI3MIB
3AXMCTY MNPAB JITEM 1] YAC 3BPOMHUX KOH®JIIKTIB

Ilpeocmasnerno ma npoananizo8ano cy4acHi MidCHapOOHO-NPABOGI MEXAHIZMU OO0 3aXUCmy npae oimeti nio
yac 36polHUX KOHPDAIKMIE, 0coOIUBOCMI 3ACMOCYBAHHA MA IX ehekmusHicmb. Buokpemneno npuuunu ma Hacrioku no-
PYUIEeHHS MIZCHAPOOHUX AKMi8 3 NUMAHb 3aXuUcmy npae dimeti nio uac 36pouHuXx KOH@IIKmie. 3anponoHo8aHo wiaaxu
supiwienns 8kasanoi npobiemu, 30Kpema aKyeHmosaHo yeazy Ha Npo2aIunax y 3aKoHo0a8cmsi ma HedilicHocmi 0omMog-
JaeHocmell Ha npakmuyi. Posensnymo oxpemi nonooicenns JKenescokoi kougenyii 1949 p. ma JJooamkosux npomokoiie
0o wei 1977 p., npoananizoeano Koneenyiro OOH npo npasa oumunu 1989 p. ma @axyremamuguuti npomoxon 0o
Koneenyii npo npasa oumunu wooo yuacmi dimeu y 30potinux kougrikmax 2000 p.

Knrouosi cnosa: misicnapoono-npagosi mexanizmu 3axucmy npag, 30pounuti KOH@Aikm, npaso Ha 3axucm, npa-
60 Ha be3neky, npasa dimell.
bion.: 15

Baran A., Bazan I.
On the issue of international legal mechanisms for the protection of childrens rights during armed conflicts.
Modern international legal mechanisms for the protection of children’s rights during armed conflicts, the
particularities of their application in temporarily occupied territories and the effectiveness of such protection are
presented and analyzed. The causes and consequences of violations of international acts on the protection of children’s
rights during armed conflicts are highlighted. Ways to solve this problem are proposed, in particular, attention is focused
on gaps in legislation and invalidity of agreements in practice.

Separate provisions of the Geneva Convention of 1949 and Additional Protocols to it of 1977 are considered,
the UN Convention on the Rights of the Child of 1989 and the Optional Protocol to the Convention on the Rights of the
Child on the Participation of Children in Armed Conflicts of 2000 are analyzed.

It was concluded that the existence of international legal acts on the protection of children’s rights during
armed conflicts does not guarantee their effective implementation during hostilities. In our opinion, this is due to the fact
that the legislator in peacetime could not foresee the challenges and issues that would need to be regulated in wartime.
Also, the parties to the armed conflict must clearly comply with their obligations regarding the protection of civilians
in general, children in particular, not only under international humanitarian law, but also under the norms of general
international law. The state, as the entity primarily responsible for the safety of its population, needs to increase the level
of coordination and interaction regarding the needs of children during armed conflict. In armed conflict, children suffer
indescribably, and this suffering will have long-lasting consequences.

Keywords: international legal mechanisms for the protection of rights, armed conflict, the right to protection,
the right to safety, children’s rights.

IMocranoBka mpodaemu. 30poiiHa arpecist poCciiChKOi IepKaBU MPOTH YKPAiHHU TOCTPO MiTHSIIA TUTAHHS
3axHCTy paB quTHHH. 3 24 moTtoro 2022 p. Maiixe KOXKHOTO JTHS CTA€ BiIOMO PO HOB1 BUMAIKH IIOPYIICHHS MIPaB
JITEH: Ha )KUTTS, Ha 30POB’S TA PO3BUTOK 0COOUCTOCTI, IIPABO OYTH 3 CIM €10, a TAKOXK MIPaBO Ha TypOOTY 1 3aXUCT
tomo. JiTi 3a3HAOTh MOpPaHEeHb, KATINTB Ta KOHTY3ii. 3a indopmaricto Odicy ['enepanpHOrO IPOKypopa yKpai-
HU, cTaHoM Ha 15 uepBrs 2022 p. 6urbire sk 892 TuTHHU B yKpaiHi IOCTPaXKAAJIO 3 MOYATKY MOBHOMACIITAOHOTO
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KoHcTuTyuiliHe npaBo. AaMiHiCTpaTMBHe npaso i npouec. ®iHaHCOBe npaso.
IHdopmauiliHe npaBo. MixxHapoaHe npaso.

BTOPTHEHHS JAepkaBu-arpecopa: 313 miteii 3arunyno 1 579 nopaneHo. BCTaHOBUTH TOYHY KiJIBKICTh IiTEH, sKi
MOCTPaXKAATH Y 30HaX OOHOBHX JIiif HA OKYIOBAHHX TEPUTOPISAX MOKH 1110 HeMoxJnBo [1]. [Topyiueni npasa miteit
MaroTh OyTH BiJTHOBJICHI Ta 3aXHIIEHI 3 TOTIOMOTOIO SIK HAI[IOHAIBHUX, TaK 1 MDKHAPOIHUX THCTUTYIIH.

AHani3 ocTaHHIX JocaigKeHb Ta my6Jikanii. TeopeTHuHe MiAIPYHTS HAYKOBOI PO3BIAKY CTAHOBIAThH
cydJacHi M>KHApOHO-TIPABOB1 aKTH y cpepi 3aXUCTy IpaB IUTHHH, 4 TAKOXK HAYKOBI ITpaili BYeHUX, 30kpema: O. I
Typuenko, 1. C. llleberyn, O. B. Kpuos’ss3, 1. I1. Bacunbkiscbka, I'. €. Mazyp, M. M. UexoBcbka Ta iH. [IpoTe Ba-
rOMi HallpalfOBaHHs HayKOBLIIB HE BUYEPITATH MOKIIMBOCTEH TOCHIKEHHSI ITMPOKOTO KOJIa MUTaHb, OB)SI3aHHX 3
(YHKIIOHYBaHHSAM MDKHAapOIHO-TIPABOBUX MEXaHI3MiB 3aXHCTY NpaB AiTeH ITiJ] 4ac 30pOHHUX KOHQIIIKTIB.

MeTo10 cTATTI € aHAJIi3 1I€BOCTI MDKHAPOJHO-TIPABOBUX MEXaHI3MiB 3aXUCTy IpaB JiTel mij yac 30poi-
HUX KOH(QJTIKTIB.

BukJiag ocHOBHOTO MaTepiaxy AocaimkeHHs. J[o cepelMHN MUHYJIOTO CTOITTS IIUTaHHS 3aXHCTY IpaB
IiTei He OyJI0 MpeaMEeTOM PEeryJIIOBaHHS MDKHAPOJHO-TIPABOBHX aKTIB, 1ie OyiIa mpeporaTuBa HalliOHAIBHOTO 3a-
KOHOJaBCTBA. JIuie miciis 6araTouucenbHIX KEepTB cepell AiTel micis Ipyroi cBiTOBOI BiliHH 116 mUTaHHS OyI10
MOPYIIEHO Ha MIXXKHAPOJHOMY PiBHi.

20 nmucromana 1989 p. 'enepanpaa Acambies OOH npuiiHsiia Ta Binkpwia s mianucanas KoHBeHIiro
PO TIpaBa JUTHHH, Ky 27 motoro 1991 p. partudikyBana Hamra aepxapa [2]. 1ie HalOLIbII MOCTIIOBHUM Ta BH-
YepIHUHN TOKYMEHT Mpo MpaBa AUTHUHH, SIKUM HE TIJIbKK BU3HAYA€E TOJITHYHI, EKOHOMIUHI, COLlIaNbHI, KyJIbTypHi
mpasa fiteit 1o 18 pokiB, a i mMporosoulye NpaBo AUTHHU Ha ii 3aXUCT Ta 000B’I3KOBICTh CTBOPEHHS AJIS IIbOTO
HeoOXiMHUX yMOB. paTH(ikyBaBmu KoHBeHIIi10, epkaBy (B T. 4. i yKpaiHa) B3I Ha ceOe 000B’I30K 3aXHIIATH
JITeH BiJl MUCKPUMIHAIIT, CeKCYyalTbHOI, KOMEPIIIHOT eKCILTyaTallil, HaCHILCTBA i 0COOIHBO MIKITYBATHCS PO Ji-
TeH-CHPIT Ta O1KEHIIIB.

CporoaHi BKa3aHUil TOKYMEHT TaKOX Bilirpae BaXXJIMBY POJIb, OCKIJIBKH HE3aXUILIEHICTh IpaB Ta CBOOOA
JiTel mix yac 30poitHoro koHGIikTy Ha CXO0Mi YKpaiHu — HOBHH, CYTTEBUUM BUKJIMK JJIs HAIIOI JepxaBd. YacTto
JITH THHYTH HE JIMIIEe BHACTIIOK 00iB, a i yepe3 He[OiJaHHs Ta XBOPOOH, CIIPHUNHEHI ab0 3arocTpeHi KOH(ITIK-
ToM. JIiTH YTPUMYIOTBCS 5K 3apYUHUKH, TiAOaHi CeKCyanbHii excruyarartii [3]. Onuparouncs Ha momoxents Kon-
BeH1ii OOH npo mpaBa AUTHHU € MOXKJIMBICTh IPUTATHYTH 0 BiAMOBIJAIBHOCTI K Aep:KaBy, Tak i BilicbkoBOC-
Ty*KOOBIIiB.

BaximBuM JOKYMEHTOM, IIIOJIO 3aXUCTY MpaB JIITeH Mg yac 30pOHHNX KOHQUIIKTIB € DaKyabTaTHBHUAN
mpoToko g0 KoHBeHIIii npo npaBa JUTHHU MOJ0 YYACTi IiTeH y 30pOHUX KOH(IIIKTaX, sIKUi nepeadavae, Mo
JIepXKaBU-YJACHHUII 3000B’I3YIOTHCS BXKHUTH «BCIX MOKIIUBUX 3aXOJIiB JUIA 3a0€3MeYeHHS TOro, o0 BiHChKOBOC-
Jyk00BII IXHIX 30pOMHUX CHJ, SIKI HEe Aocsarnu 18-piuyHoro BiKy, He Opanu Oe3mocepeHbOT yuacTi y BOEHHUX
nisix» [4]. Kpim toro, @akynsTaTHBHU# POTOKOJ TAKOX 3000B’A3y€ ACPrKaB-yIaCHHI[b BXKHBATH BCIX MOKITHBUX
3aX0/IiB 3 METOIO MOTIEPEIKCHHS BepOYBaHHS 1 BHKOPUCTAHHS y BOEHHHX JisIX OCi0, sKi He AocsATiu 18-pidyHOTrO
BiKY, 030pOEHUMHU TPyIaMH, BiIMIHHHMH BiJl 30pOMHUX CHJI JepxkaBy. Taki 3aX01 MatOTh OXOIUTIOBATH MPUIHSIT-
TS IPABOBUX aKTIB, IO HEOOXiTHI IS 3a00pOHHM 1 KpHMiHATI3aIli1 TaKOT IPaKTHUKH.

yKpaiHa, patudikysaBmu OakynpTaTUBHUIN TPOTOKOI 10 KOHBEHIIIT 110,10 yJacTi TiTel y 30pOHHHUX KOH-
(iiKTax, MITBEPIUIIAa TOTOBHICTh MMPOTUCTOATH iX 3ryOHOMY 1 MacIITAOHOMY BIUTMBY Ha JITEH, 3aCyuiia MPOTH-
TpaBHi 3a31XaHHsI HAa HUX B yMOBaX BOEHHUX JIil Ta HANau Ha 00’ €KTH, Jie 3a3BHYal epeOyBaroTh IiTH (30KpeMa,
IIKOJIM Ta JIKApHi) 1 SKi OXOPOHSIIOTHCS MIXKHAPOAHUM IPABOM. YKpaiHa BH3HAJIA HEOOXITHICTh MOCHUJICHHS 3a-
XHCTY AiTeil Bix yuacTi y 30poitHux koHuiikTax. dakyabTaTHBHUN IPOTOKOJ € YaCTUHOIO HAI[IOHAJIBHOTO 3aK0-
HOJIaBCTBA, aJi¢ BiIOMO MPOOJIeMH, OB’ sI3aH1 3 pealtizaliero HOro MoJJ0XKeHb (Ha HUX, 30KpeMa, Bkazye KomiteT
OOH 3 mpaB autunnm) [5]. He3paxkaroun Ha Te, M0 BiICEKOBHIA KOH(IIKT BiOyBaeThCsI Oe3m0cepenHbo Ha TEpH-
TOpIi yKpaiHu, BIIKPUTHMHU Hapa3i 3aIMIAaEThcs 0e31id muTanb. He BU3HaYeHO, un € DakyIbTaTHBHHUHA MTPOTOKOJ
3aKOHOM TPSAMOI i1 1 Y MOXKHA HOro 0e3MmocepeIHhO 3aCTOCOBYBATH Y Cy/Ii IS 3aXHCTy mpaB aiteil. Herimomo,
91 MO>KHA MOCHIATHCS MpsaMo Ha PaKyIbTaTUBHUIN MPOTOKOJI, a00 HEOOXiTHO OMUpPATHCS HA iHIII — HEiICHYIOUi
Hapasi — HOpMHU HalliOHAJILHOT'O 3aKOHOJIABCTBA, 1110 PO3KPHBAIOTH HOTO MOJIOKEHHS. IIe 03HAYA€E YCKIIaIHEHHS 3a-
XHCTY JIiTEH, IO MOCTPAXKIAIN Y BIICBKOBUX KOH(MIIIKTAX, OCKUTBKH YKPAiHCHKE 3aKOHOIAaBCTBO MiCTHUTH HOPMHU,
IO BPETYJIBEOBYIOTh CTAaTyC AIiTCH-OKEHIB Ta JITEH-ITyKaviB MPUTYJIKY, ale HeMa€e MOJI0KEHb MIONO0 TITEH, M0
MOCTPKIATN BHACIIIOK 30pOHOTO KOH(MIIIKTY Ha TEPUTOPIi yKpaiHu.

[uTanns 3axucTy niTel y 30poHHUX KOHQITIKTaX TaKOXK PETYIIOI0Th HOPMATUBHO-TIPABOBI aKTH, SIKi 3a-
XUIIAKOTH MpaBa UBIIBHOTO HACEJIEHHS 3arajoM ITiJl Yac BOEHHHX JiH, a came: IV JKeneBcbka KoHBeHIIis po
3aXHCT IUBIITBHOTO HACENeHHsI i1 yac Bittau 1949 p. [6], Hogarkosi mporokomnw | i Il 1o JKeneBchknx KOHBEHITi#
1977 p. [7], KouBeHtist mpo 3a060pOHy Ta HeTaiHi 3aX0/1H MO0 JTiKBiqarii Hairipmmx dopm autsaoi mparti 1999 p.
[8], HOpMU 3BHUAEBOrO TyMaHITAPHOIO [TpaBa Ta iH.
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Tak, crara 24 JKeneBcrkoi konBeHwii 1949 p. nependayvae, Mo «CTOPOHN KOHQITIKTY BXKUBATUMYTh yCiX
HEOOX1THUX 3aXO0/1B AT TOTO, 1100 AiTH 10 15 poKiB, sSIKi OCUPOTUIN YU OyJIU PO3IIyUeHi 31 CBOIMU CiM’IMH BHACII-
JIOK BiifHHM, HE 3aJIMIIAIINCS HAITPHU3BOJIAIIE, 4 TAKOXK JJIS TOTO, 100 MOJIETIINTH, 32 O0y/Ib-IKIX OOCTABHH ... IXHIO
ocBity. SIKkio e Oyie MOXKIIMBO, IXHIO OCBITY CIIil JOpyYaTh 0codaM 3 TAKHMU CAMHMH KYJIbTYPHUMH TPaJIHIIIs-
Mmm». Crarrsa 50 miei KonBenii mokiagae 000B’ 30K Ha OKYMAIIHHY IEPXKaBY «B CHIBPOOITHHIITBI 3 ACP:KaBHIUMU
Ta MICLIEBUMH OpraHaMU BIIQJH CIPUATH HAJIEKHOMY (QYHKLIOHYBAHHIO 3aKJIaJ(iB, BiANOBIJAJILHUX 32 MIKJIyBaHHS
po Aitet 1 ixHio ocBiTy» [9].

Bianosiano 1o cr. 4(3) JomatkoBoro npotokoiny A0 JKeHeBcbkix KOHBeHLIH Big 12 cepras 1949 p., mo
CTOCYETBCS 3aXHCTY KepTB 30pOHHUX KOH(DIIKTIB HEMIXKHAPOIHOTO XapakTepy, Bix 8 uepsus 1977 p. (IIporokon
II) «miTsim 3a0e3meuyeTbes HeoOXiMHe MIKITyBaHHS Ta JIOIIOMOra, 30KpeMa: a) BOHH OTPUMYIOTh OCBITY, BKJIFOYa-
FOYH peiriiiHe i MopallbHe BUXOBaHHS, 3TiTHO 3 IOOaKaHHAMM 1X 0aThKiB 200, B pa3i BiZICYTHOCTI OaThKiB, THX
0ci0, sAKi OMIKYIOTBCS HUMID [7].

Konsenuist MOII «IIpo 3a00poHy Ta HeraiiHi 3aX0/u 100 BUKOPIHEHHS HAUTipImuX GOpM TUTSIUOI ITpa-
i» Bix 1 yepsrs 1999 p. [8] 3akpirutoe yuacTts aiTeil y 30poitHEX KOHMTIKTaX K HaHTIpIry GopMy TUTSUOT mparii.

pPUMCBHKHH cTaTyT MiXKHApOAHOTO KpUMiHansHOTO cyay Bim 17 nmumus 1998 p. [10] BusHauae sk BificbKko-
BHU 37104MH HaOip uM BepOyBaHHs IiTeH BIKOM J0 I’ SITHAIUATH POKIB O CKIaAy 30pOMHUX CUI 4M Ipym abo BU-
KOPHCTaHHS X 7151 aKTUBHOT y4acTi y 00HOBUX [TisIX.

panma besmekn OOH mnpotsirom ocrannix 20 pokiB yxBanmia HH3KY pesosromii: 1261(1999) [11], 1379
(2001) [12], 1460 (2003) [13], 1539 (2004) [14] Ta 1612 (2005) [15] mpo 3axuCT AiTEH, AKi HOTPANUIH Y CHTYAIIiI0
30pOHHOTO KOH(ITIKTY.

OTOX, yci Cy4acHi Mi>KHAPOTHO-TIPABOBI MEXaHI3MH 3aXUCTY MIPaB JiTeH B yMOBaxX 30pOMHUX KOHPIIKTIB
MO>KHA TIOJIIMTH Ha JIB1 TPYMH 332 YacOM i

— «710 30poiiHoro kKoH(IIKTY». Ha 11boMy eTarni cropoHu KOH(IIKTY 3000B’s13aH1 BXKHTH MTPEBESHTUBHUX
3aX0/IiB IIIOJI0 HEJIOMYIICHHS 0Ci0, SKi He AOCATIH 18-piyHOTO BIiKY Bil ydacTi y 30poitHux KoHpIiKTaX. J{o Takux
3aX0/I1B HaJIEXKAaTh:

— oOMekeHHsT TIPU30BHOTO BiKy (CT. 1-3 daKynbTaTUBHOTO MPOTOKOIY IO

KonBeH11ii mpo mpaBa JUTHHU IOJ0 Y4aCTi AiTeil y 30poHHIX KOH(IIIKTax);

— eBakyauis niteit (ct. 78 logatkoBoro mpoTtokoiy A0 YKeHeBchbKkUX KOHBeHMii Big 12 cepmusa 1949 p.
II0/I0 3aXKCTY JKEPTB MiKHApOAHUX 30poiiHux kKoHdumikTiB (ITpotokon I) [7];

— HETIPUITYCTUMICTh BepOyBaHHs JiTeH (CT. 4 PakynpTaTUBHOrO IMpoTOKOTy 10 KoHBEHIIi1 mpo npasa au-
THHHU IIOJIO YYaCT1 JiTeH y 30pOMHNX KOH(ITIKTAX);

— «Iicas KOHQIIKTY» — Ha I[bOMY €Talll HaZaeThCs 3aXUCT Ta MIATPUMKA AiTeH, SKi MOCTPaXKAanu B yMO-
BaxX KOH(IIIKTY. IIel eTan € He MEHII BaKJIMBUM, OCKUIBKH Ti TyIIEBHI Ta (hi3W4HI TPaBMH, 3aBJaHi JiTsAM, SKi HO-
TPAIKIIU JI0 30HH OOWOBUX Jil, KOMIIEHCYBaTH 0COOIMBO BAXKKO.

Jlo Takux 3aXOiB HaJICXKaTh:

— 3a0e31eueHHs TOBEPHEHHS JIiTel 10 poAMH, Hicis 30poitHoro koHGumikTy (4. 3 ¢T. 78 JlogaTkoBoro mpo-
tokoiy | mo XKeneBcokux xousenmii Big 12 ceprast 1949 poky, (ITportokon 1); cr. 9-10 Toxarky |l Konsenuii mpo
mpaBa JUTHHUY;

— MpaBo Ha 3aXMCT Ta AOTJISA Miciist 30poitHoro koudikry (ctarts 9 Iporokomy 1) [7].

Baxnuse 3HaueHHs miJ yac 30pOHHUX KOH(QIIIKTIB MalOTh TaKOX MIKHApOTHO-TIPABOBI MEXaHI3MH, SIKi
JIO3BOJITIOTH (DiKCYBaTH Ta JOKYMEHTYBATH IMOPYIIEHHS MIOAO IiTEH, 3 METOIO TIOAATBIIOrO MIPUTATHEHHS BHHHIX
JI0 BiATOBimambHOCTI. Bigmorigao mo pesosrorii pb OOH 1612 (2005), Ha mincTtasi moganoro I'eHepaibHUM ce-
kperapeM OOH mmaHy miif om0 CTBOPSHHST MEXaHI3My CIIOCTEPE)KEHHS Ta 3BITHOCTI MIOAO AiTel Ta 30pOHHIX
KoH}IIKTIB, y 2006 p. Oyn0 cTBOpeHO MeXaHi3M «MOHITOPUHT 1 3BITHICT PO TSDKKI 3MOYMHMY. LIeH MeXaHi3M
MTOKJIMKaHUH 3a0e3nednTH 30ip J10ocTOoBipHOT iH(POPMAIIi PO cepiio3Hi MOPYIICHHS NpaB AiTel y 30pOMHUX KOH-
¢umikris [9].

pesomoniero pb OOH 1261 (1999) Oyno BU3HAYEHO IMIiCTh BHIIB TSKKUX 3JIOYMHIB, SKI BUHHSIOTHCS
MIPOTH AiTeH Mmix gac 30poiHNX KOH(IIIKTIB: BOMBCTBO Ta TSDKKI TUIECHI YIIKO/PKEHHS AiTeil; BepOyBaHHs a0 BH-
KOpHCTaHHS AiTel Juisa 00MOBUX 3aB/aHb; CEKCyallbHE HACHIILCTBO MO0 AITEH; BUKPAJICHHS JITCH; BUKOPUCTAHHS
IIKLI Ta JIIKapeHb SIK BOEHHUX 00’ €KTiB; BIIMOBA y CTBOPEHHI TYMaHITAPHOTO KOPUAOPY AJIS TITEH.

3HaYHUM HEJIOTIKOM € TOH (PaKT, M0 B CHCTEMI MIXKHAPOIHO-TIPABOBUX MEXaHi3MiB €(heKTHBHI JIUIIE Ti
MeXaHi3MHU, SKi JO3BOJISIOTE (DiKCYBaTH MOPYILIECHHS, BCTAHOBIIIOBATH BUHHHX OCI0, ajie He JO3BOJISIOTh HAJCHKHIM
YHHOM 3aI00IrTH X BYNHCHHIO.
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KoHcTuTyuiliHe npaBo. AaMiHiCTpaTMBHe npaso i npouec. ®iHaHCOBe npaso.
IHdopmauiliHe npaBo. MixxHapoaHe npaso.

BucnoBku. B ymoBax 30poiiHoi arpecii pociiicbkoi denepariii 3axucT npas Ta iHTEpeciB JIiTell Ha ChOro/I-
Hi — OIHE 3 HallBAXKJIUBIIINX 3aBIAaHb HAIIOTO CYCILILCTBA.

IcHyBaHHS MIXKHapOJHO-TIPABOBUX AKTIiB MO0 3aXUCTY IpaB JUTUHHU MiJ] 4ac 30pOMHUX KOH(IIKTIB He
rapasrye ix eeKTUBHY peaizallilo MiJ 4ac BeJeHHs BO€HHUX JAii. Ha Hamry aymKy, 1ie OB s13aHO 3 TUM, IO 3a-
KOHOZIaBellb y MUPHUI 4ac He Mir nepeA0aunTy BUKJIUKY Ta IUTaHHS, K1 TOTPiOHO OyJe peryatoBaTH Y BOEHHHH.
Takoxx cTOpoHH 30pOHHOT0 KOH(IIKTY OBHHHI YiTKO JTOTPUMYBATHUCS 3000B’s3aHb, MO0 3aXUCTY MUBIIBHUX
oci0 3arajom, AiTed, 30KpemMa, He TIIbKU 32 MDKHAPOJIHUM T'yMaHITapHUM MPAaBOM, a i 32 HOpMaMH 3arajibHOTO
MDKHApOJHOrO npasa. Jlep:kaBa sik OCHOBHUI BiIOBiAAIbHUN Cy0’€KT 3a Oe3meKy ii HaceneHHs Ma€e Mi(BUIIlyBa-
TH piBEHb KOOPIUHAIIIT 1 B3a€MOIT 010 MOTped MiTel min dac 30poitHoro koHQIikTy. B 00cTaHOBII 30pOoHHOrO
KOH(JIIKTY IITH 3a3HAIOTh HEBUMOBHO BEJIUKHX CTPaXJaHb, IPUUOMY IIi CTPaXJaHHS MATUMYTh JOBrOTPHUBAIi
HACJI K.

3axuCT NpaB AiTeH-TPOMaIH YKpaiHH, sKi Oe3rmocepeIHb0 3HAXOAATCS Y CUTYallil 30poiHOTr0 KOHQUIIK-
Ty, — IIe HaraJibHa MpooJieMa, KO Mae€ OIIKyBaTHCS Aep)KaBa, ajie, Ha ChOTOJIHI He 1CHYE, aHi BIATOBIAHOT 3aK0-
HOJIAaBYO1 Ta HOPMATUBHO-PETYIATOPHOT 0231, aHi MOTPIOHOTO IHCTHTYLIHHOTO Ta OpTaHi3alifHoro 3a0e3neYeHHsI.
YuHHI HOpMaTUBHO-TIPABOBI aKTH y c(hepi OXOPOHH IpaB AiTeH po3paxoBaHi HAa MUPHMI Yac i HE 3aBXK/IU CIIpaLbo-
BYIOTh B HasIBHUX YMOBAaX, IIOKH II[0 HE MPUHHSATO >KOJHOTO YHI()IKOBAaHOTO aKTa, CIPSIMOBAHOTO Ha 3aXHUCT IPaB
JiTeit mig yac 30poiHUX KOH(MIIKTIB, 110 YHEMOXIIUBIIOE e(heKTUBHE (DYHKI[IOHYBAaHHS O€3MEYHOTO CEpeAOBHIIA
IUTS OITEH.
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MIZ’KHAPOJHE CIHIBPOBITHHUIITBO ¥ ®IHAHCOBHUX
PO3CIIAYBAHHAX - ®OPMYBAHHA OCHOBHUX EJIEMEHTIB

IIpoanizoeano npoyec hopmysants MincHapooOHoi cucmemu npomuoii GIOMUSAHHIO KOWMIB, OMPUMAHUX 310~
YUHHUM WAAXOM, ma pinancysanna mepopusmy (Oani — I[IBK/@T). ¥V konmexcmi 3axucmy yinicHocmi MiscHapooHoi ¢i-
HAHCO80i cucmemu 0OIPYHIMOBAHO 61ACHE ODAYEHH MEPMIHA «PIHAHCOBI PO3CNIOYBAHHAY, BUOKDEMILEHO 8 MIJDCHAPOOHO-
npagosux 002080pax HOPMU NPABA, AKI, HA 11020 OYMKY, POPMY8anu y c8imogoi cniibHomu ycei0oMAEHHSA 0CODIUBOCTEN
npooOaeMamuKy GIOMUBAHHS KOWMIB, 3aKIA0AIU OCHOBU MIdDCHApoOHoi cucmemu [IBK/®T ma eusnauanu nanpsmku
MIHCHAPOOHO20 CcnigpobimHuymea y yiii cgepi.

Knrouosi cnosa: misxccrnapooue cnigpobimuuymeo, ginancoge poscnioysanns, IIBK/@T — npomudis 8iomugan-
HI0 Kowmie ma Qinancysanuo mepopusmy, koungenyis, PAT®, OOH, Pada €sponu, pexomenoayii PATD.

Litkevych V.

International cooperation in financial investigations — formation of the basic elements

The article analyzes the process of formation of an international system for combating money laundering and
terrorist financing (hereinafter — AML/CFT). In the context of protecting the integrity of the international financial
system, the author substantiates his own vision of the term «financial investigationsy, highlights the norms of law in
international legal treaties, which, in his opinion, formed the world community’s awareness of the peculiarities of the
problem of money laundering, laid the foundations of the international AML/CFT system and determined the directions
of international cooperation in this field.

Keywords: international cooperation, financial investigation, AML/CFT — combating money laundering and
terrorist financing, convention, FATF, UN, Council of Europe, FATF recommendations.

IHocTtanoBka npodyemu. CborosiHi1 4epe3 MiXXKHAPOAHY CUCTEMY NepeaBaHHs iHpopMaii Ta raTexis
CBI®T (Society for Worldwide Interbank Financial Telecommunications) 3aiiicHroetsbest monam 1 MitH TpaH3aKiii
Ha JIeHb, B SIKUX OepyTh ydacTth Ot 11 000 6ankiB 3 200 KpaiH CBITY. y 3BiTi PO TpaHCHAIIOHAIEHY OE3MEKy
MioHXeHChKOT KOH(epeHIlii 3 0e3reku 00csT BIAMHTHX KOIITIB y cBiTi y 2018 p. oninroBascs B 1,7—4,2 TpiH IO
CUIA [1, c. 40].

BusBuTH y 1IbOMY TpaHCHALIOHAIBHOMY MOTOLI OAHKIBCBKHUX ONepaii «OpyaHi» KOIITH, BIIYIUTH X Y
3JIOYMHITB — 11 Ta TJIo0abHa MpoodiieMa, sIKy MiKHApOJIHE CITIBTOBAPUCTBO MPArHe BUPIIIUTH BXKe TIOHAT COPOK
POKIB IIUIIXOM (POPMYBAHHS BiIIOBITHUX MEXaHI3MiB IPOTUAIi TaKuM 371049rHaM. OHH i3 €IEMEHTIB TAKUX MeXa-
HI3MIB — MDDKHApOJIHE CITIBPOOITHHUIITBO Y (DIHAHCOBUX PO3CITiTyBaHHSAX, OCHOBHE 3aBJIaHHS SIKOT'O — IT030aBJICHHS
3JI0YMHIIB IXHIX TOXOIB.

TepmiH «(piHaHCOBI pO3CIiTyBaHHS CHOTOIHI AKTUBHO BUKOPUCTOBYETHCS B PI3HOMAHITHUX MIKHApPO-
HUX JOKYMEHTaxX, Y HAyKOBHX IOCIHI/PKCHHSAX 1 B MOBCAKACHHOMY XHTTi. IIpocTeXyloThCsS MEBHI BiAMIHHOCTI
110,10 chepy 3aCTOCyBaHHA IBOTO TOHATTS, HOTO MpeMeTa, cy0’ eKTiB. 3TiJJHO 3 aHaJII30M [FOTO TepPMiHa, 10 3a-
MPOTIOHYBAJIN HayKoBIIi HarioHanpHOT akageMii BHYTPILIHIX CIIPaB, MOKHA BHOKPEMHUTH:

1) dinaHcoBi po3ciigyBaHHs sIK 30UpaHHs, 3aKPIILUICHHS, YCeOiYHMIT pO3TIIsil, BUBUCHHS (hiHAHCOBOT 3BIT-
HOCTI Ta BiICTeXCHHS (PiHAHCOBHUX OMeparliil, 3 METOIO BUSBIICHHS MPOTHIIPABHUX JisHB;

2) (hiHaHCOBI PO3CIiayBaHHS SIK OCOONUBHI BU aHATi3y (DiHAHCOBOI CKJIAJ0BOT 3JI0UYHHHOI JisIBHOCTI,
SIKHI TOTIOMArae IpaBOOXOPOHHUM OpraHaM PO3CIHiTyBaTH 3JIOYMHH, ITOB’s13aHI 3 pyXoM (piHAHCOBUX PECypCiB i
crmigamu y BUDIIII piHaHCOBOT iH(OpMAIIii;
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3) dbinancoBi po3ciimyBaHHs K BUA MOCTYT-QOPEH3ik cy0’€KTiB MPUBATHOTO CEKTOPY EKOHOMIKH, 30Kpe-
Ma KOHCAJITHHTOBHUX KOMIIaHiH, 1010 BUSBJICHHS Ta 3MEHIIICHHS PU3KKIB BUHUKHEHHSI [IaXpaiicTBa, HE3aKOHHUX
I Ta HEETUYHOT MMOBEMIHKY y c(hepi rocrmoaapchbKoi MisTbHOCTI [2].

Y KOHTEKCTi MI>KHAPOJJHOTO CIIiBPOOITHHIITBA, METa SIKOTO — 3aXHCT IUTICHOCTI CBITOBOI (hiHAHCOBOT CHC-
TEMH Ta 1M030aBJICHHS 3JI0YHMHIIIB TXHIX IOXOJIiB, 0COOJHUBOTO 3HAYCHHS HaO0yBae (hiHAHCOBE PO3CIIiIyBaHHS IIep-
II0T0 BHITY, & caMe: 30UpaHHs, 3aKpITUICHHS, yCeOIYHUM pO3TIIsi, BUBYCHHS (DiHAHCOBOT 3BITHOCTI Ta BIICTEKESHHS
(iHaHCOBHX OIepallili, 3 METOIO BUSBIICHHS KOHKPETHUX 0Ci0, aKTHBIB, KPUMIHAILHIX MEPEX Ta acolliaiii, Bij-
CTEXCHH IIEBHOI TIsUTBHOCTI a00 omepailii, BCTAHOBJICHHS 3B’ 3KiB MK 0CO0aMU Ta MOTESHI[IHHAMHY 37I0YUHHUMU
JOXOJaMH 1 IpeAMKATHUMU 3JI0YMHAMH, a TAKOXK BU3HAYECHHS TEHACHIIN Ta TUIIONOTIT BIIMUBaHHA KOWITIB 1 ¢i-
HAHCYBaHHS TEPOPU3MY.

HanaromkeHHs: epeKTHBHOTO, MOOYIOBAaHOTO HA €IMHUX CTaHIApTaX, MKHAPOIHOTO CITIBPOOITHHIITBA
y (PiHAHCOBUX PO3CIiTYyBaHHIX KpaiH, SKi CbOTOJHI MalOTh HE TUIBKU PI3HY CTPYKTYpY NpaBOBUX, aJMiHiCTpa-
THBHUX, OTEPAIIfHUX 1 (PIHAHCOBHX CHCTEM, a 1 BIIPI3HAIOTHCS KYJIbTYPOIO Ta TPAAUIIISIMHU BEICHHS O013HECOBUX
ofeparliid € mpooIEeMOoro, Ky e MIXXKHAPOIHIHN CITIJTPHOTI HAJICKUTh BUPIIIUTH Y MaHOYTHBOMY.

AHaJii3 ocTaHHIX Jocaikens i myoaikanii. [Ipodiemarnka mpoTH il BIIMUBAHHIO KOIITIB B acIeKTi
3aXUCTy (iHAHCOBUX IHTEPECiB MIKHAPOAHUX CIIUILHOT BioOpaykeHa y JOCTIKEHHIX 3apyOi’KHUX aBTOPIB, Ta-
kux gk: pooept Kepr, I'epxapa Hannexep, Mapist Kascga-I'0anni, lllannop Manai, Bindenio Kap6one, Banentin
Mipiman, Cesepin I'nasep, beara bapan.

Yy BITUM3HSIHIA Haylll OKpeMi acleKTH MDKHAPOIHOI CHCTEMHU MPOTHii BiIMUBAaHHIO KOIUTIB IOCIHi-
mwkyBanu O. bannypka, K. bucara, O. Kanranosa, M. Konnoscekuii, B. KoBanenko, JI. Mansko, JI. KpusoHoc,
O. Kuisenp, C. mebpenko, M. XymnokopMoBa Ta iH.

Boanouac Bce 11 HeZ0CTaTHRO BUBYEHI MUTAHHS (heHOMeHa (hopMyBaHHs 1 QyHKIIOHYBaHHS MIXHAPO/-
HOT (r1o6anmbpHOi) cuctemu [IBK/®DT, B pamkax sikoi IPOTATOM iCTOPUYHO KOPOTKOTO MepioAy (TPUALSATH POKIB)
BiIOYJIHCS 1 BiIOYBAIOTHCS TEKTOHIYHI 3MiHU B HAIlIOHAILHUX CUCTEMaX OOPOTHOU 3 BiJIMUBAHHSAM KOIIITIB.

MeTta nocJifzkeHHsI TIOIArae B TOMY, 100U IpoaHasIi3yBaTH iCTOPi0 CTAaHOBJICHHS Ta 0COOIMBOCTI CIie-
nu(pIYHOTO MeXaHi3My (opMyBaHHS 3 PI3HOMaHITHUX HaIllOHAJIBHUX MMPABOBHX, aJIMIHICTPATUBHUX Ta OIIEPaIlili-
HUX CHCTEM E€IIMHOTO MIOOATBHOTO PEXUMY MPOTHIIi BIIMHUBAHHIO KOIITIB, SKE € CKJIAHUM SBHUILEM i3 UYiTKO
BHPaXXECHUM MIDKHAPOJIHUM BHMIPOM.

3a BiIHOCHO KOPOTKHWI MPOMIXKOK yacy 60poTh0a 3 BiIMUBAHHSAM TPOIIEH cTajla MpeAMETOM 0araThox
3aKOHIB, MI)KHAPOJAHUX TOKYMEHTIB 1 HAYyKOBUX JIOCTIkeHb. He3Baxkaroun Ha BETUKY KUIBKICTh HAYKOBHX IIpallb,
MIPUCBSYEHHUX MpoOneMi MpoTuAii BIAMHUBAHHIO JOXO/IB, OTPUMAHUX 3J0YMHHHUM IIUIIXOM, € aKTyalbHi aCIIeKTH
i€l TeMH, sIKi II1e HeI0CTaTHRO BioOpaXkeHi B FOpHINYHIMH iTepaTypi [3, c. 8].

Buxkaax ocHoBHOro martepiany aocaigxenHs. IIpo6nematuxa [IBK BuHuKNA MOpiBHAHO HenaBHO. 3
FOPUIMYHOT TOYKH 30Dy, SBHIIE BIIMUBAHHS IPOIICH HE MAJIO CaMOCTIHHOTO 3HA4YeHHs J10 modatky 1980-x pokis.
JIure 3HaYHE 3pocTaHHS TI00aTEHOT TOPTIBJIl HAPKOTHUKAMH, SIKa 3/[IHCHIOBAJIACS ITiJ] TPUKPUTTSIM OPTaHi30BaHOI
3JIOYMHHOCTI, BIICYTHICTh YCIIXYy B PO3CIiAyBaHHI MOAIOHUX 3JI0YMHIB MPABOOXOPOHHUMH OpPTaHaMH ITOCTABUIIH
3a ininiatuBoro CIIA npobnemy ITBK y rieHTp yBaru HaIlioHambHHX | MDKHAPOIHUX iHTepeciB [4, c. 7].

11 BiI0YII0CH Yy 3B)SI3KY 3 THM, 1[0 MDXXHAPOAHA CIUIFHOTA YCBiTOMMIIa HEOE3IEKY, SIKY Hece ATl CTa0ib-
HOCTI MDXKHApPOJIHOT (DiHAHCOBOI CHCTEMHU SBUIIIE Bi/IMUBAHHS 3I0YMHHHX JIOXO/IiB, Ta IParHEHHS MPOBIIHUX KpaiH
CBITY CTBOPHTH Ji€BHI MI>KHAPOAHUH MeXaHi3My (hopMyBaHHs €1nuHOI cBiTOBOI cuctemu ITBK / OT.

3a3Ha4uMO, 110 OJTHUM 3 IIEPIIUX MDKHAPOAHUX JJOKYMEHTIB, B IKOMY IOPYILIYBAJIOCS MUTaHHS 00POTHOH
3 BiIMUBaHHsM rpoiiei, Oyna pekomenanis Ne R (80) 10 Komitery MinicTpis paau €Bporu KpaiHaM — dieHam
«IIpo 3axomu mpoTuii mepenadi Ta 30€peXKEHHS KOMITIB KPUMIHAIBHOTO MOXOKCHHS, PUHHATA 27 depBHA
1980 p. na 321 3aciganni 3actynHuKiB MiHicTpiB [5].

y mpeaMOyIli OO MDXKHAPOIHOTO TOKYMEHTA 3a3HAYCHO, IO MPUYMHHOIO MPUHHATTS PEKOMEH/IAI] €
BEJIMKA KUTBKICTh aKTiB KPUMIHAIFHOTO HACHIILCTBA, 30KpEMa HAITaIH Ta BUKPACHHS, SIKi MOPOIKYIOTh 3aHETIOKO-
€HHS TPOMAJICHKOCTI, 8 TAKOX MepeKa3 3 OHi€T KpaiHU B iHITY KOIITIB KPUMIHAIBHOTO ITOXO/PKEHHS Ta iX HACTyII-
HE BIJIMHBAHHS IIIXOM 3aTy4CHHSI B €KOHOMIYHY CUCTeMY. BiMHUBaHHsI 3TOYMHHUX KOIITIB CIIPHSIE BYNHCHHIO
MOAJIINX 3JIOYMHHUX JiH 1 TOMHUPEHHIO IOTO SBHIIA HA HAIIOHAJILHOMY 1 MDKHAPOJAHOMY PiBHSX.

Kpainam-uieHaM peKOMEHIOBAHO MPOBOIUTH CIIUIBHY IMOJITHKY B WiH cdepl IUIIXOM KOOPAHMHAILII Ta
MOCHJICHHS i} MO0 MOJ0JIaHHS MPOOJIEMH BiIMUBAHHS KOMITIB KPUMIHATBHOTO IMOXO/KEHHs. BianoBigHO 110
IFOTO JOKYMEHTa, OCHOBHY NPEBEHTHBHY POJIb y MPOTHIIl BiAMUBAHHIO KOIITiB BUKOHYIOTH HE TIPAaBOOXOPOHHI
opraHH, a 6aHKIBChKa CHCTeMa KpaiH-wieHiB. baHkaM pekoMeHIyBajocs: 3HaTH 0¢i0, 3 SKMMHU BOHH BEIyTh CIIpa-
BY; BECTH 3aIIHC CEPIHHUX OaHKHOT, SIKi TIOCTYTAIOTH B 00Ir BHACTIIOK 3JI0YHHHOTO JisTHHS.
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YpAAU JeprKaB-uICHIB 30008’ A3yBaUCS: CIIPUATH 3aX0JaM, Ki BXKUBA€ IXHs OaHKIBCbKA CUCTEMA 3 Me-
TOI MPOTH[IT BIIMHBAHHIO KOIITIB; HAJAro/KyBaTH TiCHE HAI[iOHAIbHE Ta MDKHApPOJHE CHIBPOOITHUITBO, 30-
Kpema 3a J0moMororo [HTeprony, Mk 0aHKaMH Ta BiAMOBIIHAMH OpTaHaMH IOJ0 OOMiHY iH(OpPMAITIE0 TPO
00ir 0aHKHOT, SIKi BUKOPHUCTOBYBAIUCS Y 3B 3Ky 3 KPUMIHAJILHUMHE IIPABOMIOPYIICHHSIMH, Ta y BIJICTEXKEHHI iX
NepeMillleHHs; CTBOPUTH MeXaHi3MH, Ki JaloTh 3MOT'y OaHKaM LUIIXOM CHCTEMaTHYHOTO MOPIiBHSAHHS a0 IMIs-
XOM BUOIPKOBOI EPEBIPKYU 3BEPTATUCS 10 IIEPENIKY OaHKHOT, IKi BUKOPUCTOBYIOTECS Y 3B’ SI3KY 3 KpUMiHAIbHUMU
MPaBONOPYIICHHSIMH, KOJTH OAaHKHOTH OIJIAYYHOThCS.

3a3HadyeHu JOKyMEHT MOLIMPIOBAB CBOO Jit0 JIMIIE Ha 21 3aXiJHOEBpPONEHChKY KpaiHy-wieHa pagu €B-
poIH, ToGTO MaB UiTKHMil perioHanbHHil XapakTep. Foro mpUiHATTS CTaN0 MOMIIMBHEM, TOMY IO HOTO T AIHcaIH
MIPEJICTABHUKY KpaiH 3 iICHTUYHUMH IMOJIITHYHAMH (IEMOKPATHYHUMH) i €eKOHOMIYHUMHE (PUHKOBA €KOHOMIKa)
CHUCTEMaMH, 3 TAPAHTOBAaHUMH OCHOBHUMY TIPaBaMU JIFOIUHU 1 CBOOOTAMH, YPSIH SIKUX Y CBOTH AiSUTEHOCTI TOTPH-
MyBaJIUCS TIPUHIIAITY BEPXOBEHCTBA TipaBa. [IpoTe i cepell Takoi OMHOPITHOI MONITHKO-CKOHOMIYHOI CIIIEHOTH
MOJIOXKEHHS peKOMEHallii Ha TO MOMEHT OyJI0 CIIPUIHSITO HE OJJHO3HAUHO, MPO IO CBIAYUTH 3p0obiIeHa michs ii
NpUIHATTS 3asiBa NpejcTaBHUKa Ipnannii. 3acrocyBasmu crattio 10.2.c npasun Ilopsaxy npoBeeHHS 3aciiaHb
3aCTYIHHUKIB MiHICTpiB, BiH HAaroJIOCUB, 10 HOT0 ypsi 3aJIUIIAE 32 COOO00 MIPAaBO CaMOMY BUPIIIyBaTH, YU JOTPH-
MYBaTHCS TOJIOKEHb PEKOMEH AT

3rifHo 31 3MICTOM L[FOT'O MIKHAPOJHOIO TOKYMEHTA, B HhOMY MOKHA BUOKPEMHUTHU TPU YACTUHU: Y Tep-
IIiif BU3HAYAETHCS TpoOIIeMa, sKa OCTala Imepe KpailHaMUu-1wIeHaMH, IpyTa — peKOMEHIAIIT IepkaBaM WICHAM
00 TXHIX Jii 3 IMOJ0JIAHHS ITiET TPOOJIEMH, B TPETIH KOHKPETH3YEThCS CIIOCIO, B KM MarOTh JiITH Cy0’ €KTH
HaI[IOHAJBHOTO MpaBa IS MPOTHIIT BiIMHBAHHIO KOIITIB, IO OTPUMAaHI 3JJOYMHHNAM IUISIXOM.

BuxonaHHs pexoMeHalii 3a0e3nedyBanocs eBHUM MeXaHi3MoM, niepeadadenum ct. 15() Craryry panu
€Bponu. Bignosinxo 1o ii nmonoxenHs Komiter MiHicTpiB HaAiJICHUI IPaBOM «OINPOCUTH YPSAU KpaiH-UICHIB
iH(opMyBaTU HOro Mpo 3aX0H, BXKUTI HUMH LIIOA0 TaKUX pekoMeHaarii» [6]. IlepenideHHi TpH 4aCTUHU JOKY-
MEHTa pa3oM 3 KOHTPOJIbHOKO (yHKIie€to KomiteTy MiHICTpiB OyaH CBOEPITHAM MPHUKIIAZIOM JI€BOTO MEXaHI3My
MDXKHApPOJTHOTO CITIBPOOITHHIITBA, HAMPABIICHOTO HA aJallTallif0 HAlllOHAIEHOTO 3aKOHOaBCTBA KpalH 10 TICBHUX
€JMHUX CTAaHIAPTIB BUPIIICHHS KOHKPETHOT IPOOIeMH.

HactynHuM MiKHapoJHMM JOKYMEHTOM, IPHUCBSIUEHUM INpoOieMi OOpoThOM 3 BiAMUBAHHSAM TpOLIEH,
6yna Binencoka Konsentiist OOH npo 60poTs0y IpoTH HE3aKOHHOTO 001y HApKOTUYHUX 3aC001B 1 ICUXOTPOITHUX
pedoswuH, npuitHaTa 20 rpyaas 1988 p. [7].

y npeam0Oyni KonBeHuii Mi>kHapoHa CIITFHOTA UM HE BHepIue chopMmyBaiia OaueHHS 3arpo3H, Ky Ho-
POMKYIOT JOXOH, OTPUMAaHHI B pe3yJIbTaTi HE3aKOHHOTO 00iry HAPKOTHYHUX 3ac00iB. BoHa nossirana B Tomy, 110
BEJIMKI IPUOYTKH ¥ (PiHAHCOBI KOIITH JAt0Th 3MOT'Y TPAHCHAIIOHAJILHIM 3JIOYMHHUM OpTaHi3allisiM MPOHUKATH B
YPSIOBI MEXaHI3MH, 3aKOHHY TOPTOBEJIbHY 1 (DiIHAHCOBY JIsUIBHICTB 1 CYCHUIBCTBO HA BCIX HOTO PIBHSX, PO3KIIaa-
TH 1 MIPUBATH iX.

3 HaOyTTSIM YMHHOCTI IIMM MIKHAPOAHO-TIPAaBOBUM aKTOM OyJIO 3aKJIaJJ€HO OCHOBHU JUIS MIKHAPOIHOTO
CHiBpOOITHUIITBA Y (PIHAHCOBUX PO3CITITYBAaHHAX, TOMY IO T'OJOBHOIO METOI0 KOHBEHIi OyJO 3aleKIapoBaHO
HE KpUMIiHAJIbHE MepeciilyBaHHs 3JIOUYMHIIIB, & HaMIP «M030aBUTH OCi0, sSKi 3aiiMalOThCs HE3aKOHHHM 00IroM,
JIOXOJIIB, OZICP KYBAHHUX BiJ] 3JIOYMHHOI JISUTGHOCTI, 1 THM CAMHM YCYHYTH TOJIOBHHI MOTHB, SIKUH CITOHYKA€E X 10
bOro». BUKOpIHEHHS HE3aKOHHOTO 00iry HApKOTHYHUX 3aCO0IB MPOTOJIONICHO KOJCKTUBHIUM O0OB’S3KOM YCIX
Jiep>kaB, BUKOHAHHS SIKOTO — HEOOX1JHA KOOPAMHAIIIS 3yCHUIIb Y MEXaxX MDKHAPOJIHOTO CIiBPOOITHUIITBA.

y cT. 3 Konsentii (IIpaBoBiTHOCHHH 1 CaHKIi) IPOMOHY€ETHCS CTOPOHAM BU3HATH KPHUMiHAJIBHUMU 3J10-
YHUHAMH 3T1JHO 31 CBOIM 3aKOHOaBCTBOM TOPSIT 3 AISIMH I[0JI0 HAPKOTHYHMX 3aC001B, TAKOXK OTIEPallii 3 JOX0aaMu
Ta MalHOM, OTPUMAaHUM y PE3YJIbTaTi BUMHEHHS OTeparliil 3 HAPKOTHKAMH, a caMe: TIPUXOBYBAHHS CIIPABKHHOTO
XapakTepy JoXoaiB abo MaifHa, iX BUKOPHCTaHHS, MiI0YPIOBaHHS a00 MPUIETHICTE IO IPABOMOPYIICHHS.

HesBaxkaroun Ha Te, o B KonBeHii He nepenbadaBcs TepMiH «BiqMuBaHHS rporieiiy, BU3HAUYCHI 03HAKU
orepartiif 3 10X01aMH Ta MaiHOM, 110 OTPHMaHe BHACHIZOK MTPAaBONOPYIIEHb, OYJIN B34Ti 32 OCHOBY B MOAANIBIINX
MDKHapOIHO-TIPABOBUX TOKYMEHTaX Ta iHKOPIIOPOBaHi B HAIlIOHAIFHE 3aKOHOABCTBO 0araThoX KpaiH AJs BU3HA-
YEHHS 3JI0YMHY BiIIMHBaHHSI.

3HavHe Miclle B MOJANBIIHX CTaTTsX KOHBEHIT BiIBEACHO Pi3HOMAHITHAMH aCHEKTaM MiKHAPOIHOTO
CHiBpOOITHAIITBA CTOPIH, 30KpeMa Io10: KOH(ICKAIi K HAPKOTHYHHUX 3ac00iB, TaK i TOXOIIB; B3aEMHOI IOpH-
IWYHOT TortoMorH (30ip T0Ka3iB, MOKa3aHb, 03HAHOMIIEHHS 3 MaTepiaJlaMH CyJOBHX CIIPaB, TPOBEAECHHS OOIIYKiB,
apeIITiB); MiABUIICHHS €(PEKTUBHOCTI MPABOOXOPOHHUX 3aXO/IIB.

y cr. 9 (Inmi ¢popmu CHiBpOOITHUIITBA Ta MIATOTOBKA KaIpiB) MAETHCS OIMIC OKPEMHX HAIPSIMIB MiX-
HapOJHOTO CITIBPOOITHHIITBA, SIKi MOYXHA BiTHECTH J0 (hiHAHCOBUX PO3CIiyBaHb — MisTIbHOCTI, 3aBJISKH SIKii Tie-
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pendayaeThes MO30aBIATH 0Ci0, 110 3aiiMalOThC HE3aKOHHUM O0IrOM HapKOTUKIB, JOXOJIB, OJICPXKYBaHUX BiJ
3JI0YMHHOI MisUTbHOCTI. CTOpOHAM MPOMOHYETHCS CIIBIPAIIOBATH B PO3CIiAYBaHHI MPABOMOPYIIECHbB, IO MAIOTh
MDKHApPOJIHUI XapaKTep, 3 METOK BHSIBIICHHS IEPEMIIIEHHS IOXOIIB 00 BIACHOCTI, OTPUMAHUX BHACIIIJIOK BYH-
HEHHS TaKUX MPaBONOPYIICHb; BUSBICHHS 1 CIIOCTEPEIKEHHS 32 00ITOM JIOXO/IB 1 BIIACHOCTI, OTPUMAaHUX BHACITI-
JIOK BUYMHEHHS IIPABOMOPYIIICHbB, 3aC00IB, SIKi BUKOPHCTOBYBAIHCS a00 MPU3HAYAIUCS IS BUKOPUCTAHHS ITi]T 4ac
BUMHEHHS IIPaBONOPYILEHb; METOMIB Iepeayl, IPUXOBaHHA a00 YTaIOBAHHS TaKUX JIOXOJIB, BIACHOCTI 1 3ac00iB;
300py 10Ka31B; Cy4acHUX NMPaBOOXOPOHHUX METO/IIB.

pana €sponu 8 mucronazna 1990 p. npuiinsia CtpacOyp3bky KoHBeHIIII0 PO BiIMUBAHHS, BUSIBICHHS,
BUITyY€HHS 1 KOH(ICKAIIiF0 JOXO/IiB Bi 37104MHHOI AistibHOCTI [8]. 3rigHo 3 mpeambyioto 1iei KonpeHilii 6opoTrda
3 TSDKKUMH 3JI0YHHAMM, 1[0 CTaJIU 3pOCTaHHAM MIKHAPOIHOT MPOOJIEMU, BUMArae 3aCTOCYBaHHS Cy9acHUX 1 ehek-
THBHUX METOIB Ha Mi>KHApOIHOMY piBHi. OJMH 3 TAKUX METO/IIB — I1030aBJICHHS 3JI0YHMHIIIB JJOXO/iB, OTPAMaHUX
3JIOYMHHUM HUISIXOM. | 71 mocsrHeHHS i€l MeTH HeOOXiIHO CTBOPUTH XHUTTE3NATHY CHCTEMY MIKHAPOIHOTO
CHiBpOOITHUIITBA (PAKTUYHO y (PIHAHCOBUX PO3CIITyBaHHSAX.

Oco6nuBictio KoHBeHLii € Te, 1110 ii MoI0XKeHHIMU BIIEpILe:

— 3HATO PaMKH 3 TIPEUKATHOTO 3JI0YHHY, JIO IKOTO BiIHECEHO OY/Ib-sKi KpUMIHAIBHI 3JI0YHH, B pE3yJIbTaTi
SIKUX BHHUKAIOTh JOXOJIH, III0 MOXYTh CTaTH MPEIMETOM 3JI0YHHY — BiIMUBaHHSI. OCHOBHOIO CaHKIII€0 B 00POTHO1
3 BiJIMUBaHH: KOIUTIB, SIK 1 B IONIEPEHIM KOHBEHIII1, epeadadaeTscs KoHdicKalis abo 3axij, Mpu3HauYeHUH Cy10M
MICJIS PO3TIISAY CIIPABH OO0 KPUMIHAIBHOTO 3I0UHHY Y4 KPUMIHAIBHHUX 3JI0YHHIB, pE3yIbTaTOM SKOTO Ma€ OyTH
0CTaTOYHE M030aBICHHS BIACHOCTI.

[IpenmeroM Takoro MOKapaHHs BH3HAYAIOTHCS JOXOAH SIK €eKOHOMIUHA BUTO/a, HA0YTa 3J0YWHHHUM IILIS-
XOM, Ta 3aCO0H, SIKi BHKOPHCTOBYIOTHCS a00 MOXKYTh BUKOPHUCTOBYBATHCS OYIIb-TKUM YHHOM, ITOBHICTIO 200 JYacT-
KOBO, JUISl BAMHCHHS KPUMIHATIBHOTO 37I0YMHY YU KPUMIHAIBHUX 3JI0UHHIB;

— ¢(hopMOBaHO CBOEPITHUI MPUHIIHIT (HEKTUBHOCTI OOPOTHOM 3 BIIMUBAHHSM, 3TIHO 3 SKHM CTOPOHAM
MIPOITOHYETHCS BXKUBATH HEOOX1THUX 3aX0/iB, 1100 11 HAIlIOHAJILHI YITOBHOBa)KEHHI OpTaHH MaJTd IIOBHOBAKCHHS 1
MPOIIECYaIbHY 3MaTHICTh BUABJIATH JTOXOH, IO OTPUMYIOTHCS B Pe3yJIbTaTi BUNHEHHS KPUMiHATBHUX 3JI0YHHIB,
Ta 3aCTOCOBYBATH IOJI0 HUX KOH(ICKAIIIifHI 3aX0/H;

— BBEJICHO TPUHIIMIT CAMOCTIHHOCTI 3JIOUYMHY BiIMUBAHHSI, 3T1HO 3 SKAM JIO BIIIOBITAILHOCTI MOTPiOHO
MIPUTATATH OCI0, K1 HOTO 3MIHCHUIN HE3aJe)KHO BiJl TOTO, YA BOHHM BUMHSUIM MPEIUKATHUH 3JI0YHH, a00 M ITiJI-
JIATa€ MPEAMKATHAN 3I09YHH 0pHcIUKIii CTOpoHU.

3anopykoto ycHinHoi 00poT0H 3 BiIMUBAHHSM BiMOBIIHO 10 KOHBEHIIIT BBaXKA€THCSI MIXKHAPOHE CITiB-
POOITHHIITBO CTOPIiH, PI3HUM acIeKTaM SKOTO MPHUCBSYSHA OUTBIIICT 11 OJI0KEHbB, 30KpeMa TpeTs riiaBa Konsen-
1, IKa CKJIaTAEThCS 3 TAKAX PO3JILTIB: IPUHITAIY MI>KHAPOIHOTO CIIBPOOITHHIITBA; IOMTOMOT'a Y MPOBENICHH1 PO3-
CJIiTyBaHHS; IpeTIMiHApHI 3aX0I1; KOH(ICKAIlis; BIIMOBA Bl CIIBPOOITHHIITBA Ta BIICTPOYKA CIIBPOOITHUIITRA,;
MOB1TOMJICHHSI 1 3aXUCT IPaB TPETiX CTOPiH; MPOIEIYPHI Ta iHIII 3arajibHi MpaBUIa.

y ct. 7 KoHBeH11ii c)opMOBaHO 3arajibHi MPUHIMIMN W 3aX0H B Taly3i MIXXHAPOJIHOTO CIiBPOOITHHUIITBA
y 60poTH0i 3 Bi/IMUBAaHHSIM:

— MIPUHIHI IIHPOKO] criBnpani ctopid KoHBeHIIi1 i yac po3ciityBaHHsI i CyOBOTO PO3IIISAY CIIPAB, IO
CTOCYIOThCSI KOH(icKaIlii 3aco0iB i JOXO/IIB;

— MIPUHIIAT CIPOMOKHOCTI CTOPiH BUKOHYBATH MPOXaHHs iHIIoi CTOPOHU 00 3aX0/iB: a) 3 KOH(icKaii
JOX07iB a00 3ac00iB, 00 KOH(DICKaIliT JOXOAIB y BUIJISI BAMOTH CILUTATH IPOIIOBOI CYyMH, €KBIBAJICHTHOI BAPTOCTI
JIOXO/1iB; 0) IOTTIOMOTH Y MIPOBEICHH] CJIIJICTBA Ta MPETiMiHAPHUX 3aX0/IiB 3 METOK BUKOPUCTaHHS Oyab-sK01 hop-
MU KoH(pickarrii.

pesomonieto 55/25 I'enepanbpHoi Acam6uiei Bin 15 mucronmana 2000 p. 3atBepmxeno Konseniiro OOH
MPOTH TPaHCHAIIOHAILHOI OpraHi3oBaHoi 31104MHHOCTI [9]. Meroro KoHBeHINIi BU3HAUYEHO CIPUSHHSI CIIBpOOIT-
HUIITBY B CIIPaBi OLTBII €)EeKTUBHOTO MOTEPEKEHHS TPAaHCHAIIOHAFHOT OPTaHi30BaHOI 3JIOYMHHOCTI Ta OOPOTH-
6u 3 Hero. OcOoONHBICTIO IIFOTO YHIBEPCAIBHOIO MIXXHAPOIHO-TIPABOBOTO JTOKYMEHTA € T, 1[0 B HHOMY BIIEPIIE
B CT. 6 BUKOPHCTaHO TepMiH «BigMuBaHHS JOXOMiB» i TIOCTABICHA BIMOTA IO MIKHAPOIHOI CIUTEHOTH BXKHTH
3ax0/liB, 00 BU3HATH II¢ JiSHHS KPUMIiHAJIbHO KapaHWUM, SIKIIIO BOHO BUMHEHO HaBMUCHO. BU3HaueHHs miid, sKi
HaJIeKaTh 0 3JI0YMHY BiJIMHBAaHHS IMMOBTOPIOIOTH BiMMoBinHI Bu3HaueHHsS BineHcbkoi Konsenitis OOH npo 60-
POTBOY MPOTH HE3aKOHHOTO 00Iry HAPKOTHYHHUX 3ac00iB 1 CTpacOyp3bKoi KOHBEHIIIT PO BiAMHBAHHS TOXOIIB BiJ
3JIOYMHHOI JisUTBHOCTI.

y ct1. 7 Konsennii geranizoBano 6auennss OOH cuctemu Mi>KHApOIHOTO CIIIBPOOITHUIITBA Y (DiIHAHCOBHX
poschimyBaHHsX. [lepkaBaM-ydacHuKaM KoHBEHIIT peKOMEHIYETHCS:
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— BCTAHOBUTH BCEOCSIKHUI BHYTPIIIHIN pexXUM pEeTyNIOBaHHS 1 HArsy M0A0 OaHKIB 1 HEOAHKIBCHKUX
(iHaHCOBHX YCTaHOB, a TAaKOX IHIIMX OPTraHiB, SKi 0COOJIMBO ypa3iHBi 3 MOTJIANY BiJMHUBAHHS KOLITIB — TaKHH
PEXUM IPYHTYBATUMETHCS HA BAMOTaX MO0 ieHTH (KAl 0cOOM KITi€HTa, BeJIeHHs 3BITHOCTI Ta HaJaHHA 1H(OP-
MaIlii Ipo MiJ03pii yroau;

— 3a0e3NeynTH aAMiHICTPaTHBHI, PEryIIOBaIbHI, IPAaBOOXOPOHHI 1 iHINI OpraHH, siKi BeAyTh O0pOTHOY 3
BIIMUBaHHSM KOIITiB MOBHOBAXEHHSAMH 311 CHIOBATH CHiBPOOITHUITBO i 0OMiH 1H(OpMaLIi€0 HA HALlIOHATBHO-
My 1 MDKHAPOJHOMY PiBHSIX;

— 3aCHYBaTH IiIpo311ia 3 GiHAHCOBOI onepaTHUBHOI iH(OpMaIlii, o Oyae MiATH K HAIOHATLHUHA IICHTP
11 300py, aHaI3y 1 MOIMUpPEHHS iH(opMallii, 0 CTOCYETHCSI MOXKIIUBUX BUMA/IKIB BiAMUBAHHS KOIITIB;

— BCTaHOBHUTH KOHTPOIIb 32 MEPEMINICHHSM T'OTIBKOBUX KOIITIB 1 BIATIOBITHUX OOOPOTHHUX iHCTPYMEHTIB
yepes iXHi KOPJIOHH;

— BpaxyBaTH y CBOTi MisUTbHOCTI BiITOBI/IHI 1HIIIIATHBY PETIOHALHUX, MIXKpETi0HAIBHUX 1 0araTocTOpOH-
HIX Oprasi3alii, CIpsSsMOBaHUMH TPOTH BiJMHBAaHHS KOIITIB;

— PO3BHBATH i 320X04yBaTH riodaibHe, perioHanbHe, CyOperioHabHe i IBOCTOPOHHE CIIBPOOITHHIITBO
MIX CYJJOBHMH 1 TIPAaBOOXOPOHHHUMHY OpPTaHaMH, a TAKOXK OpTraHaMH ()iHAHCOBOTO PETYITFOBAaHHS 3 METOKO OOPOTHOU
3 BIIMUBAHHAM KOILITIB.

HeoOxigHo 3a3HauuTH, 10 HOPMU HABEJCHUX BHIIE MDKHAPOJHHUX HOKYMEHTIB MalOTh YiTKO BHpaxe-
HUH peKOMEHIANIHHUH XapakTep, TOOTO 1X IMOJIOKEHHS He Ha/IUIeHI 000B’A3K0BOIO criloro. [lopymeHHs IprIiciB
UX HOPM JepKaBaMHU-Cy0’ €KTaMU MIXXHAPOTHOTO TIpaBa He MOPOJIKYE MiXKHAPOIHO-TTPABOBOT BiIIIOBITAILHOCTI.
[{omo nuX aKTiB y 3aXiAHIN IOPUAMYHIM JiTEpaTypi BUHUK/IA KOHIIETIIIIS TaK 3BAHOT0 «M’sikoro mpasay [10], aBTop
SIKOT — HiZiepmaHACchkuil ropuct L. 3aiib-I oreHBensaepH — CTBEPIXKYBaB, IO JIHILIE TaKi HOPMH, 10 (POPMYITIO-
I0ThCSI B PEKOMEHIALIITHUX aKTaX MIXXKHAPOAHUX OpraHi3alliif, MOXyTh OYTH € AMHUM 3aCO0O0M JUIS CTBOPEHHS MDK-
HapOIHOTO PETYIIOBAHHS TPAaHCHAIIOHALHUX BIJTHOCHH.

IMoxi6Hi Mi>KHAPOIHI JOKYMEHTH, HaOYIM CHOTO/IHI 3HAYHOTO MOIIMPEHHS. [XHS T0sBa 3yMOBJIEHa HE00-
XITHICTIO: ONEPATUBHOIO MPUUHSATTS PIICHb 3 TOTO YH IHIIOTO MUTAHHS MIXKHAPOIHOTO JKUTTS; OI[IHKH TIEBHOL
moJii, 1o BinOynacs B MXKHaPOJHHUX BiTHOCHHAX; BUKIIAZICHHS MOXKIIMBOTO MiIXOAY O BUPIIIEHHS KOHKPETHOT
npobaeMu. Hopmu «MsTKOTO IIpaBay, Ha BIIMIHY Bif, SKIIO MOKHA TaK BICIOBUTHUCS «TBEPIOTO IIpaBay, HE IIOPO-
JOKYIOTh YITKHX ITPaB Ta 000B’A3KIB, @ HA/IAIOTh JIUIIIE 3arajibHy YCTAHOBKY, SIKOT, THM HE MEHIII, Cy0’ €KTH ITOBHHHI
norpumysatucs [11, c. 36].

Il aKTH CYTTEBO BILIMBAIOTh HA MDKJEpPKaBHI €KOHOMIYHI BiIHOCHHH, CIIPUAIOTH MPOTPECUBHOMY PO3-
BUTKY YMHHUX HOPM MDKHApOIHOTO mpaBa. [IpaBuia, Mo MiCTATHCS B MDKHAPOJAHUX JOKYMEHTAX, MAIOTh CIIPHU-
SITH YTBEPKEHHIO OJTHOMAHITHUX ()OPM, METOJIIB 1 YMOB MIXKIEP)KaBHOT'O CITIBPOOITHHUIITBA 3 METOKO CTBOPEHHS
€IMHOTO TIOPSAKY HAI[lOHAFHO-TIPABOBOTO I MIXKHAPOAHO-TIPABOBOTO PETYITIOBAHHS OCOOJHMBO CKIIAIHUX SBHI]
MI>KHAPOJTHOTO YKHTTS 3 YITKO BUPAKCHUM TPAHCHAIIOHATLHUM XapaKTEPOM.

3HavyeHHs IUX JOKYMEHTIB MOJISITa€ B TOMY, 1[0 BOHM (DOPMYIOTh HOBI, HAWOUIBII AOMIIBHI IPAaBUIIA TI0-
BEIiHKHM i BUCTYNAIOTh K TOHOMIXHi 3aCO0H JU1s BAPOOJIEHHs HOBHX MiXKHAPOIHO-NPABOBUX HOPM. IXHs peryns-
THBHA CUJIa IPYHTYETHCS HA aBTOPHUTETI MIKHAPOIHUX OpraHizaiiid abo JeprkaB, siKi CTBOPHIIH I1i aKTH.

OpHak CyTTEBUM HEMOJIIKOM PO3MITHYTHX MIXHAPOAHUX JOKYMEHTIB, OyJia Ha TOM Yac BiICYTHICTH UiT-
TIIMCAHHS JIOKYMEHTA, HOTO HACTYITHOKO paTH(IKAIEr0 1 HA0YTTSIM YUHHOCTI. [ToJToKeHHS IIUX JTOKYMEHTIB, 3a
JICIKUMH BUHSATKAaMH, TAaKOXK HE Mepeadadald YiTKHX MEXaHi3MiB MepeBipKH e(PEKTUBHOCTI 3aCTOCYBaHHS XHIX
MOJIOXKEHb. ByIb-sKi J1iT MIKHAPOAHOT OpraHi3allii o0 COHyKaHHS BUKOHYBATH IPUITHCH MOAI0HOTO Mi>XKHAPO/I-
HOTO IOKYMEHTa B I1ilf cdepi Mornu OyTH PO3LIHEHI SIK TOPYIIEHHS CyBEPEHITETY BiAMNMOBIAHOI AEp>KaBH.

TakuM YMHOM, HE3BKAIOUM Ha HAOYTTS UMM JOKYMEHTAMU YMHHOCTI, aBTOPUTET MIKHAPOJAHUX Opra-
Hi3aIlii, sKi iX po3po0wmIH, cTaHOM Ha KiHenb 80-X pOKiB MHHYJIOTO CTOJITTS IPOIOBKYBAIN ICHYBATH JCPIKaBU
3 pI3HOPITHIMH HAIIOHAJHHUMHU IPABOBUMH pPeXHMaMu (piHAHCOBOI isUTFHOCTI, 6arato 3 sSIKUX OyJIH A0 TOTO X
OeHedimiapaMu BiIMUBAaHHS KOIITIB, OTPUMAaHUX BiJ| 3JI0YMHHOI JiSIIHHOCTI.

Takuii cTaH pedell BCTYNMaB y MPOTHPIYYS 3 MOTpedaMu 3aXUCTy MIo0anbHOi (PiHAHCOBOI CHCTEMH Bij
PH3HKIB, SIKi TOPOKYBAIH HEJIETalbHi TOXOIH J0Ope OpraHi30BaHOi TPAaHCHAIIOHATBHOI 3J0YUHHOCTI. YCBiIOM-
mrofoun HeOe3mneky, kpainu Benuxoi cimku (®Ppanmis, CLUA, Benukobpuranis, ®pH, SAnonis, Itanis, Kanama
1 €EC) y numai 1989 p. mig gac 3yctpivi B [Tapwki 3a iximiatusoro [Ipe3unenra Opaniii IpHUHAHLINA PilICHHS:
«Cxnukata podouy rpymny 3 ¢GpiHAHCOBUX 3aXOJliB, B fAKil OyayTh HpeicTaBiicHi KpaiHn ydacHukd G7 Ta iHII
KpaiHu, 3allikaBleHHi B Wil nmpo6iewmi. Ii 3aBnannsaM Gy/e oliHKa pe3y/IbTaTiB BiKe PO3IOYATOl CHIBIpAILl MO0
MPOTHII] BUKOPUCTAHHS OAHKIBCHKOI CCTEMH Ta (DIHAHCOBHX YCTAHOB JJIS BiIMHBAHHS I'POIICH, Ta PO3IIIAL 10-
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JATKOBHUX MPEBEHTUBHUX 3aXO0JIiB y Iili cepi, BKIFOYAI0YX KOPUTYBAHHS 3aKOHIB Ta HOPMATHBHUX aKTiB, 3 METOIO
MOKpAIlleHHs B3a€EMHOI IIPaBOBOi IOITOMOTH MiX JiepkaBamu. [leprry 3ycTpid 1iel po6odoi rpynu 3ariaHyBaTi y
®panii i ii JonoBine Mae OyTH MiAroToBIeHA 10 KBIiTHA 1990 poky» [12].

151 crienianbHa poboya rpyma 3 pinaHcoBux 3axoniB orpumaia Ha3By FATF (Financial Action Task Force
on Money Laundering). yxxe y 1990 p. Oys0 miArOTOBJICHO MEPITy PENAKIiIO0 3aX0/iB MPOTHIiT BUKOPHUCTAHHS
0aHKIBCHKOI cHCTeMH Ta (DiHAHCOBHX YCTAHOB JIJISl BIIMUBaHHS KOIMTIB. [IOKYMEHT OTpUMaB Ha3By peKOMEHIAITIT
OAT®. OcHOBHa yBara B HbOMY NpHALIAIAcCA 3aX0JaM MPOTUAIl BIIMUBAHHIO KOIITiB, OTPUMAaHMUX BiJ] TOPTiB-
JIi HAPKOTHUKaMH. 3 METOK BU3HAUYEHHS e€(EeKTUBHOCTI iMIUIeMeHTauii pekoMeHaanid y 1992 p. 3anpoBamkeHo
OLIIHKY CHCTEM IPOTUIi BIAMUBAHHIO KOIITIB 3JIOUMHHOTO MOXO/PKEHHS HA MDKHApOJHOMY PiBHi, BiAIIPaBHOIO
TOYKOIO SIKOT CTaB MEPIINI payHII B3aEMHUX OI[IHOK.

y 1996 p. pekoMenaaltii OyJn BIiepIie MEepPeriTHyTI 3 METOK BpaXyBaHHS HOBHMX TCHICHIIIN 1 TEXHIK Bij-
MUBaHHS KOIITIB 1 pO3MIUPEHHS chepH 3aCTOCYBaHHS PEKOMEHAAIIIT 100 JOXOIIB, SIKi OTPUMYBAJINCS BiJI IHIINX
BH/IIB 3JI0YHHIB, a HE TUTLKH BiJl TOPTiBJII HAPKOTHKAMH.

y xo0BTHI 2001 p. FATF po3mmpnia cBiif MaHmat 3axogaMu NpoTHIII (hiHAHCYBaHHIO TEPOPUCTUYHHX
aKTIB Ta TEPOPHCTUYHUX OPTaHi3allii, 1 JOMOBHIIIA peKOMEHAAIi BicbMoMa (TIi3HIIIe PO3IIUPEHUX IO JICBSITH)
Crienia JbHUMHU peKOMEHIAIIISIMHA IIOI0 3a100iranHs (piHAHCYBaHHIO TEPOPHU3MY.

ITepermsinyti Bapyre y 2003 p. pexomenaamii pazom 31 CrienianbHUIMHU peKOMEHIAIIsIMA Oyl CXBalleH1
ourent Hixk 180 xpainamu city. y 2012 p. FATF momoBHWIa pekoMeHIAIIIT 3aX0/JaMH-HACTAHOBAMH IIIOI0 MPOTH-
i1 pO3MOBCIOKEHHIO 30p0i MacOBOTO 3HHIIEHHS, a B 2018 p. pekoMeHaIli1 3a3Ha)I 3MiH 3 ypaxyBaHHIM Ha0y-
TOTO JTOCBiIly Ta MEPETBOPESHHSM, IO BiOYJIMCSA Y MKHAPOIHIHA (hiHAHCOBIN cdepi.

IIpoTsiroM BCiX IIUX POKiB 3MIHIOBAJINCS HE TIIBKH JOKYMEHTH, SIKi po3polisia GATO, ane 3MiH 3a3Ha-
Bajia cama poboda rpymna. 3aCHOBaHa Ha Mo4aTKy 7/ KpaiHamMu Bennkoi ciMku, 10 CKITay 1i€i opraHizanii cborojiHi
BXOJATH 34 KpaiHU-WwIeHH 1 JIBl MDXKHAPO/IHI OpraHizalii, cocrepiradamy € 7Bi kpaiau i 20 Mi>KHapoJHHUX OpraHi-
3amiid. DAT® Ttakox criBnpairtoe 3 8 perioHanbHuMU rpynamu Uy PATO (pI' TD). Unenamu 11X aBTOHOMHHUX
opraHiB € ToHaj 177 kpaiH. y MarepiajiaXx Ta JOKyMeHTaX, miaroroieHux ®AT®, ns opraHizamis Ji€ K MiX-
YPSIOBHI OpTaH, 1, Ha TyMKY JIEIKAX JOCITITHUKIB, HE MOXKE PO3TIIAAATHCS K MIKHAPOHA OpTaHi3allis, OCKLIBKH
BOHA He Oy/Nia BCTAHOBJICHA Ha OCHOBI MIDKHAPOAHOTO IOTOBOPY Ta HE Ma€ 3aTBEPKEHOT0 cTaTyTy [13].

OpnHak, He3Ba)Kal04u Ha HEBU3HAUCHICTh CTATyCy, HaIaHUM poOodiii rpymi MaHIaT po3po0IATH CTaHAAPTH
Ta CIIpUsITH e(DEKTHBHIN IMIZIEMEHTAIIIT IPABOBUX, PETYJSATOPHHUX Ta ONICPATHBHHUX 3aX0/[iB O0OPOTHOM 3 BiIMUBaH-
HSIM KOIIITIB, 3yMOBHB 3arajibHe BU3HaHHS pekomeHnamiii ®ATO sk yHiBepcallbHUX MI>KHAPOJHUX CTAHIAPTIB y
cepi npoTHIii BIAMUBAHHIO KOIITIB Ta MOJITUYHY MiATPUMKY ii 3axoiB Opranizauiero O0’eqnanux Hartiif, Mix-
HapOJHUM BATIOTHUM (poHI0M, CBITOBMM OaHKOM Ta iHIIHMX NMPOBIAHNUX MIKHAPOIHUX OpTaHi3alii.

BucnoBku. [IpoanaiizoBaHi MOJIOKEHHS MDKHAPOIHUX IOKYMEHTIB CB1TYaTh PO Te, SIK CBITOBA CIITLHO-
Ta KPOK 3a KPOKOM IIyKaJia IIJISXH TOI0JIaHHS HeOe3MeuHOro /TS MUTICHOCTI MiXKHApo1HOT (PiHAHCOBOT CUCTEMH
SIBUINA BiIMUBaHHS «OpymHuX» rpomeii. ChopMoBaHi B HUX NMPUHIMITKA Ta MiAXOAW OYJIM TOBHICTIO B3ATI Ha
030pO€EHHS CIIEIIATEHO0 pOOOYOI0 IPYIIOK0 3 (HiIHAHCOBUX 3aXO/IiB.

CrBopenns Ta HistibHICTE DATD — 11e Maike €qUHUHN YCIITHUA TPUKIAA GOpMyBaHHS CBITOBOIO CITLIb-
HOTOO TJI00aJTbHOT CHCTEMH BUPIIICHHST KOHKPETHOT Tpobiiemu. He3Baxkarouu Ha BIJICYTHICTh IMIIEpAaTHBHHX TTPH-
MUCIB y TOKYMEHTAX, 110 CTBOPIOIOThCA DATD, 1151 cricTeMa ChOT0/IHI BOJIO/Ii€ HAOOPOM «HEMMPUMYCOBUX) METO/IIB
BIUTUBY, 3a JOIIOMOT0IO SIKMX JI0BOJII €(heKTUBHO i OTIEpPaTHBHO BiA0YBAETHCS MOCTIHHA TpaHC(opMaris NIPaBoOBHX,
PETYIATUBHUX Ta IHCTUTYIIHHUX OCHOB HAIIOHAJLHUX CHCTEM MPOTHIIT BIIMUBAHHIO KOIITIB, a TAKOX (HOpMY-
BaHHS MIKHAPOIHOTO CITIBPOOITHUITBA y (DIHAHCOBHX PO3CIIyBaHHSIX.

3rigHo 31 3MicTpM ocTanuboi pepakitii 40 pexomenpariiit AT [14], MokHAa BHOKPEMHUTH TaKi €JIEMEHTH,
K1 (POPMYIOTH OCHOBY MIKHAPOJIHOTO CIIIBPOOITHUITBA Y (DIHAHCOBHX PO3CIiTyBaHHSIX:

Tepiuii (pexomenaariii 1-2) — 31aTHICTh KpaiHU BU3HAYATH, 3iHCHIOBATH OLIHKY Ta PO3YMITH PHU3HKH,
OB’ sI3aHi 3 BIIMHUBAHHSM KOIITIB Ta HASBHICTh HAIIOHAJILHOT MOJITHKH B 0OPOTHOI 3 BIIMHUBAHHSAM KOIITIB;

Hpyruii (pexoMennanii 3, 5) — BU3HAUEHHS BIIMUBAHHS KOIITIB, OTPUMAHHX BiJl 37104MHY Ta (hiHAHCYBaH-
HS TEPOPU3MY KPUMIHATHHAM 3II0YHHOM;

Tperiii — HaABHICTH TAKUX CKJIaI0BUX HallioHaapHOI cuctemu [IBK\DT:

— caukii (pekomenmaii 4, 6, 7);

— MepBUHI npoieaypu GHiHAHCOBHUX PO3CIiAyBaHb (pekoMeHaaiii 8—25);

— KOMIIETEHTHI Ta eeKTHBHI JiepKaBHi oprauu, 3aitasati [IBK/®T (pexomenmarrii 29-35);

YerBepruii (pexomenanii 36—40) — MbKHAPOIHE CITIBPOOITHHUIITBO.
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y pexoMeHanii 29 BU3HaYaeThCs HEHTpAIbHUN opraH — mifpo3ain ¢inancoBoi possinku (I1dp), ymo-

BHOB&)XCHUI1 HAa OTpPUMaHHs Bciel iH(opMarii, 10 cTOCYeThCs BIAMUBAaHHS KOIITIB, y T. 4. BiJ] IPaBOOXOPOHHUX
OpraHiB, Ta JAETHCS BIIACHE BU3HAUCHHS (PIHAHCOBOT'O PO3CIIiTyBaHHS SIK AisUTLHOCTI CIICIIaIbHO YITOBHOBAXKEHO-
T'0 JIep>KaBHOTO OpraHy I[0JI0 BCTAHOBIICHHS Ha Mi/ICTaBl HASBHOI i OTpUMaHOi iHPOpMaIlii KOHKPETHUX 0Ci0, aK-
THBIB, KPUMiHAJbHUX MEPEXK Ta acollialliid, BIICTEKEHHS MEBHOI AIsTbHOCTI a00 orepallii, BCTAHOBIIEHHS 3B’ A3KiB
MiX 0cO0aMHM Ta OTEHI[IHHUMU 3IIOYUHHUMHU JOXOAAMHU 1 TPEIUKATHUMHU 3TTOYMHAMU JI0 BIIMHUBAHHS KOIITIB 200
(iHaHCYBaHHS TEPOPU3MY, a TAKOX BH3HAYEHHs TCHAEHILIH Ta TUITOJIOTii BiAMUBAaHHS KOLITIB 1 ()iHAHCYBaHHS
TEPOpHU3MY.
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OI'JISII 3AKOHOIIPOEKTIB «ITPO T'POMA ICBKH KOHTPOJIb»

Brazano ma axmusnuii po3ensd HapoOHumMu Oenymamamu ma HAayKoGYAMU RPOONEMAMUKU SPOMAOCLKO2O0
KOHMPOMIO, Y MOMY YUCHi 6 pi3Hux cghepax cycninbnozo scummsa. Hputinamms zaxony «IIpo epomadcokuii KOHMpPOLy
6y0e cnpusmu 6CmMaHOB1EHHI0 eeKMUSHOT DIATbHOCII OP2AHI8 OEPAUCABHOT 61A0U, NONEPEOICEHHIO KOPYNYT, YCYHEHHIO
HezamueHux ssuwy y ix Qyuxyionysanui. Hasedeno cmuciuil ananiz 3aKkoHonpoexmis, siki nooaui 0o Bepxosnoi Paou
Ykpainu na o6zo6openns. Biomiueno eusnauenns ¢ HUX mMaKux nOHAMb, K 2POMAOCLKULL KOHMPOIb, NPABOGI 3acadu
11020 30TUCHeHH S, npeomem [ 00 €Km KOHMPOJI0, NPUHYUNU, 3A80AHHs, CY0 'ekmu, ix npasa ma 0606 's13Ku, 0peaHizayitimi
Gopmu, nopsidok ma npoyedypu 30ilCHEHHs, NPOBEOCHHS PISHUX 3AX0018, OCHOGHI 8UMO2U MA 0OMENCEHHS 8 NPoYeci
30TUCHEHHS 2DOMAOCLKO20 KOHMPOIO, 2apanmii peanizayii; micmamscs iHwi npasosi nonodicenns. Okpemi 3 HUX 0620-
soproomucs 6 Komimemax Bepxoenoi Paou Ykpainu, inwi eioxuneni nicia nepuio2o posensioy. Bkazano Ha maxi ocnogmi
HeOOoNiKU NOOaHUX OJis 062080PEHHS 6 3AKOHO0ABYULL OP2AH 3AKOHONPOEKMIB, SIK HeY3200CEHHS NPABOBUX NOJIONHCEHD 34~
KOHONPOEKMIG i3 YUHHUMU 3AKOHAMU, HEYIMKICMb 8U3HAYEHHS OKPEMUX Npoyeoyp ¥ NPO8edeHHT 2pOMAOCbKO20 KOHMP-
0110, HeBiON0GIOHICMb 0eAKUX NPOEKMIB BUMO2AM AHMUKOPYRYIIHO20 3AKOHOOABCMBA, KOHYEeNmMYaibHi NOSPIUHOCHI.
besnocepeonvo ananiz 3akoHONPoEKmis HayKo8Yi He NPo8ooAmyb, 0OHAK 8 OKpeMUx nyoOniKayisax 3eadyemovcsa npo npu-
UHAMMA MAKUX 3AKOHONPOEKMIB MA 3A3HAYAEMbCA NPO HAABHICMb Y HUX NPO2ANUH | HEOOIKI8.

Kniouogi cnoea: epomadcviuti KOHMPOIb, 3AKOHONPOEKM, HEOOIKU, NPO2ATUNHU, NPABOGT NOLONCEHHSL.

Nironka Yu.

OVERVIEW OF BILLS «ON PUBLIC CONTROL»

The issues of public control, including in various spheres of public life, have been actively considered by
people’s deputies and scientists. The relevance of the study is that the adoption of the law «On Public Controly will
contribute to the establishment of effective activities of public authorities, prevention of corruption, elimination of
negative phenomena in their functioning. The purpose of the article is to analyze the state of development of individual
bills on public control, identify shortcomings in them, indicate the elimination of omissions and ways to supplement
legal provisions. A brief analysis of the bills submitted to the Verkhovna Rada of Ukraine for discussion is presented. In
particular, these are the bills — «On Public Control» from 14.04. Ne 4697, «On public controly dated 13.11.2015 Ne2737-
1, «Legal and organizational principles of public control and public dialogue in Ukraine» dated 30.04.2021 Ne5458,
«System of public control over trafficy dated 16.07.2021 Ne 5798, «On civil control over the activities of authorities,
their officials and officialsy from 07.08.2018 Ne 9013. They noted the definition of the concept of public control, the
legal basis for its implementation, the subject and object of control, principles, objectives, sub « projects, their rights
and responsibilities, various organizational forms, procedures and procedures for implementation, control measures,
basic requirements and restrictions on public control, guarantees of implementation and other legal provisions. It was
stated that some of the bills are being discussed in the committees of the Verkhovna Rada of Ukraine, but some of them
were rejected after the first reading. The main shortcomings of the bills submitted for discussion to the legislature are
the inconsistency of certain legal provisions of the bills with current laws, ambiguity in defining certain procedures
and procedures for public control, non-compliance of some projects with anti-corruption legislation, conceptual errors
and other legislative omissions. It is noted that scientists do not actually analyze bills directly, but several publications
mention the adoption of such bills, indicate the presence of gaps and shortcomings in them, offer indicative content
versions of bills that will help improve them.

Keywords: public control, bill, shortcomings, gaps, legal provisions

IMocTranoBka npodsaemu. [IpuiHaTTS 3aK0HY «I1po rpoManchkuii KOHTPOJIBY» Oyae CHPHATH BCTAaHOBJICH-
HIO e(heKTHBHOI AiSIIPHOCTI OPTraHiB Jep)KaBHOI BIIAIH, ONEPEHKEHHIO KOPYIIIil, YCYHEeHHIO HETaTUBHUX SIBHII
B ix ¢yHKIionyBaHHi. ['poMaschkuii KOHTPOJB 32 AISUIBHICTIO OPTaHiB AEPXKaBHOI BIAAM i€ Y BCiX 3apyOiKHHUX
KpaiHax i JOBIB CBOIO akTyaslbHICTh. OMHAK aHANI3 3apyOiXKHOI MPAKTHKK BKA3ye Ha BIICYTHICTH BiIIOBiTHHX
HOPM Ta 3aKOHiB.

© I0piih Hipora, 2022
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HipoHka 1O.
Ornag 3akoHONpPoeKTiB «Ipo rpOMaACbKMiA KOHTPOb»

B yxpaini po3poOiieHO JeKiibKa 3aKOHONPOEKTIB PO TPOMAJCEKUI KOHTPOJIb, 30KpeMa IIpo rpoMajl-
CBKHIA KOHTPOITb Y Pi3HHUX cepax CYCHiTBHOTO KUTTS. [IpoTe HeJOCKOHATICTh BUKJIATy IIPABOBUX ITOJIOKCHB MTPH-
3BEJIO JIUIIE JI0 IX 0OTOBOPEHHS Y 3aKOHOJABUOMY OpraHi, BUCJIOBICHHS KPUTHIHUX 3ayBa)KCHbB, a HE IPHUHSATTS.
Hanani po3poOHHUKH TaKUX 3aKOHOINPOEKTIB, HAa HAIITY TyMKY, HE JOOMPAIFOBAIN iX JIO HAJIGKHOTO piBHA. [Ipo 11e
TOBOPHTH TOH (pakT, 1110 IX Tak 1 He OyJI0 MOAAHO I HACTYIIHOTO OOrOBOPEHHS. 3a3HaueHe MiJHIMAE TUTaHHS IIPO
HEOOXiJHICTb KPUTHYHOTO OTJISAY 3aKOHOIIPOEKTIB MTPO IPOMaJICEKUI KOHTPOJIb 3 METOI0 YCYHEHHS HasBHHUX He-
JOJTIKIB Ta CHPHUSHHS YAOCKOHAJIEHHIO IXHBOI PO3POOKH Ha IIEPCIEKTHUBY.

AHaJni3 ocTaHHIX JocizkeHb 1 myOaikaniii. po3ris pi3HUX aCHEeKTiB IPOMAICBKOr0 KOHTPOIO (haxiB-
LSAMU 3A1HCHIOETHCS JocuTh akTuBHO (/. C. bornapenko, C. @. [lenuciok, B. A. lopomenko, A. I'. KamnikoBu,
C. A. Kocinos, C. M. Kymnip, M. O. Kpaseup, C. B. Mensenenko, p. B. Muponrok, T. B. Hanugaiiko, JI. p. Ha-
nmuBaiiko, O. O. HoBukos, O. B. CaBuenko, 1. O. CkBipcekuii, A. @. OpemkoBa, M. M. Tepemienko, T. B. UexoBuu
Ta iH.), 30KpeMa HaBOASATHCS aBTOPCHKI BU3HAUCHHS TOHATTS «TPOMAJICHKUI KOHTpOby [1], Horo opranizamiiHi
(dbopmu, CyTHICTE Ta 3MicT [2], rpoMaaChKuil KOHTPOIIb 3a MisUIBHICTIO moiMii [3], r(poMaCchKuii KOHTPOIB SIK Me-
XaHi3M MOMepeKeHHs MOPYLICHb y chepi 0XOPOHH 3M0pOoB’st [4], MPOMOHY€ETHCS OPIEHTOBHUI 3MiCT TAKOTO 3aK0-
HOMPOEKTY [5] Ta MOCTiKYIOTHCS 1HII aKTyallbHI MUTaHHS. be3mocepeHpo aHai3 3aKOHOMPOEKTIB HAYKOBIII He
MIPOBOISATH, OJHAK B OKPEMHUX ITyOTIKAIIAX 3raayeThCS PO MPUHHATTS TAKKX 3aKOHOMPOEKTIB [6] Ta 3a3HavaeThCs
HasSBHICTh Y HAX MPOTAJIUH 1 HEAOMIKIB [7, ¢. 4]).

MeTo10 CTATTI € aHATI3 CTaHy PO3POOJICHHS OKPEMUX 3aKOHOIIPOEKTIB PO IPOMAJICEKUI KOHTPOJIb, BU-
SIBIICHHS B HUX HEIOJMIKIB, iX YCYHCHHS Ta HAIPSIMKH JOTIOBHEHHS ITPABOBHX ITOJIOKEHB.

BukJian ocHoBHOTo MaTtepiajy aocaigzkeHHsi. OKpeMi acleKTH IPOMaJICEKOTO KOHTPOJIIO BCTAHOBIICHI
3aKOHaMU yKpaind, yka3amu IIpe3unenTa ykpainu, moctanoBamu KabineTy MiHICTpiB YKpaiHH, TiI3aKOHHUMHU
aKTaMH MIHICTEpCTB Ta BiJOMCTB. 30KpeMa, Iie 3aKoHH ykpainu «IIpo 3BepHeHHs rpomaasia» Big 02.10.1996 p.
Ne 393/96-Bp, «IIpo 06’eqnanns rpomansay Big 22.03.2012 p. Ne 4572-VI, «IIpo MiclieBe caMOBpSTyBaHHS B
ykpaiHi» Bix 21.05.1997p. Ne280/97-Bp; ykasu [Ipesunenra ykpaiau «[Ipo mepmmodepropi 3axo/u 1momo 3ades3-
TIEYCHHS peajli3allii Ta TapaHTyBaHHS KOHCTHTYIIIMHOTO TpaBa Ha 3BEPHEHHS JI0 OpraHiB JepKaBHOI BIaJU Ta
opraiB MiclieBoro camoBpsiayBanHs» Big 07.02.2008p. Ne109/2008, «IIpo cripusHHS pO3BUTKY FPOMaASHCHEKOTO
CycHinbeCcTBa B ykpaiHi» Bix 26.02.2016 p.Ne 68, IToctanosa KaGinety MiHicTpiB ykpainu «IIpo 3aTBepHKeHHs
ITopsiaKy CripHsSHHS POBEIESHHIO TPOMAJICHKOT eKCTIEPTH3H JIsUTBHOCTI OpTraHiB BUKOHABYOT Bitav» Bix 05.11.2008
p-Ne 976 Ta iHmIi IPaBOBI TOKYMEHTH.

3nificHIOEThCS aKTHBHA PoOoTa 3 PO3POOKH 3aKOHOIIPOEKTIB MPO TPOMAICHKIIA KOHTPOIb Ta HOTO peati-
3alis B pi3HUX cepax cycHinpHOro kuTTsa. OxpeMmi i3 HUX IPOXoAsaTh 0OTOBOPEHHS B KoMiTeTax Bpy, iHmii Bix-
XWJICHI Ticis po3risay. HaBegemMo okpemi MpHKITaIH.

y BepxoBHy pany ykpainu (gani — Bpy) B pisHuil yac Hagiiinuio nekinbka 3aKOHOIPOEKTIB PO TpoMa-
ChbKHI KOHTPOJIb, OJTHAK JKOJICH 13 HUX Ha ChOTOJHIIIHIN IeHb HE CTaB 3aKOHOM.

Kputuunuii aHaiiz 3aKOHONPOEKTIB MPO TPOMAICHKHHA KOHTPOJb CBITYUTH, II0 B HUX BU3HAYAETHCSI
cepa 1ii 3aK0Hy, IPaBOBI 3acaiu Horo 31iHCHEHHS, (POPMYIIOIOTECS MOHATTS, MPUHLUIN Ta LTl FPOMaJCHKOTO
KOHTPOJTIO, ICpKaBHi rapaHTii y cdepi 3MIiHCHEHHS TPOMaJICbKOT0 KOHTPOJIIO, Cy0’€KTH Ta 00’ €KTH rPOMaICEKOTO
KOHTPOITIO, MEXaHI3M Ta MPOLEeYyPH HOTO 3/1HICHEHHS, TIpaBa Ta 000B’I3KH Cy0’€KTIB Ta 00’ €KTIB TPOMAJICHKOTO
KOHTPOJTIO, OCHOBHI BUMOTH Ta OOMEXECHHS MPH 3IHCHEHHI TPOMaJICEKOT0 KOHTPOJTIO, KOH(TIKTY 1HTEPECiB MPH
Horo peaiizarii.

OpHak migcTaBaMM HENPUHHSTTS 3aKOHOIIPOEKTIB € HASIBHICTh Y HUX 3HAUHHUX HEJOJNIKIB, 30KpeMa SIKi
MTOBTOPIOKOTHCS HABITh Ticis POOOTH Haa HUM. Tak, y J0ONparbOBaHOMY 3aKOHOIPOEKTI «IIpo TpoMaachKuii
KOHTpoJbY Bix 13.11.2015 p. Ne2737-1 nepenbadeHi 3aBAaHHS Ta CIIOCOOH 3IHCHEHHS TPOMaZICBKOTO KOHTPOJIFO
3a CBOIM 3MiCTOM MalOTh O3HAKH JAEPKABHOTO KOHTPOITIO, TIPOTE Cy0’ €KTaMM HOTO 3MiHCHEHHS BU3HAYAIOTHCS TPO-
MaJICBKi 00’ €THaHHS; BKa3aHUH Yy IPOEKTI MEXaHi3M I'POMaICEKOT0 KOHTPOJIO (PaKTHIHO 3000B’s3y€ Aep>KaBHUI
amapar HiAMOpsIKOBYBAaTHCH TPOMAJCHKUM 00’ €IHAHHAM; Y MPOEKTI mepeadadeHo i mpaBo cy0’€KTiB TpoMa-
CBKOTO KOHTPOIIO HAa YYacTh Y HMPOBEICHHI CIIUIBHO 13 CHEHIAIFHO YIIOBHOBAXKCHHMH JICPYKABHUMH OpraHaAMU
nepeBipok iHdopMarlii mpo mpaBoNOpyIIEHHS 00’ €KTaMH I'POMAaJZICEKOT0 KOHTPOJIIO, ajie He MPOMOHYETHCS MOps-
JIOK TaKHX CHUTFHUX MEPEBIPOK, Y 3B’ 3Ky 3 UMM pealtizallisi BKa3aHOIO ITOJIOKEHHS Ha MPAKTUI poOIeMaTHIHa:
MOJIOKEHHSI TIPOEKTY OO MOPSAKY 3AIMCHEHHS TPOMAJICBKOI0 KOHTPOJIIO y 0araThboX BHIAIKaX HEUITKE abo
HE3po3yMiJie, 0 BUKJIMYE TPYIHOIII ITi/T 9ac MPpaBo3acTOCYBAHHS, IIepe0aYaeThCs MPaBo Cy0’ €KTIB TPOMAJICHKO-
ro KOHTPOJIIO OpaTH y4acTh y 3aCiIaHHSIX TPOMAJICBKUX paj, M0 (YHKIIOHYIOTh IPH 00’€KTaX TPOMAaJCHKOTO
KOHTPOJIIO, aJie TIOPSIOK peajizalii Iboro mpaBa y MPOEKTI HE BU3HAYAETHCS. Il Ta IHINI 3ayBaXKCHHS CIIPHSIIH
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npuiHATTIO ['0NoBHMM ynpaBiiHHSM Bpy BUCHOBKY Ha KOHIIENTyalbHY HEMPHHHATHICT HOTO 3aKOHOMPOEKTY.
3akoHONPOEKT OyIo 3HATO 3 po3risaay 01.11.2016 p. [8].

3aKOHONPOEKTU MPO TPOMAICHKUNA KOHTPOJIb BIAKIMKAIOTHCS 3 MiJICTAB HEBIAMOBIAHOCTI MPOEKTY BHU-
MoraM aHTHUKOPYMNLIHHOro 3akoHoAaBcTBa. Tak, Oyno Biakiukano ITpoekt 3akony ykpainu «IIpo rpomancbkuit
KOHTpOJb» Bix 14.04.2014 p. Ne 4697. ['onoBHUIT KOMITET 3 TIATOTOBKY i HOMEPEIHBOTO PO3IIIAY IHOTO 3aKOHO-
mpoekTy — KoMiTeT 3 nmuTaHb Jep>kaBHOTO OYHiBHHIITBA Ta MiCIIEBOTO CAaMOBPSIyBaHHS Bpy HiHIIIOB BUCHOBKY,
o [TpoekT akTa He Bi/IMOBiae BUMOTaM aHTUKOPYIIIIHHOTO 3akoHOoMaBcTBa (pimeHHst Komitety Bix 21.05.2014
p., mpotokod Ne 40). 3rinHo 3 pe3yibTaTaMH rPpOMaAChKOl aHTUKOPYIIIHHOT eKCIIEPTU3U 3aKOHOMIPOEKT MICTHTh
MPOTaJIMHY MPABOBOIO PErYJIOBAHHS, a YACTHHA HOrOo HOPM CHpPUSTHME IIUPOTI aAMiHICTPATUBHOIO PO3CYAY.
ToMy 3acTOCYBaHHS OKpEMHX HOro MOJIOXKEHb MPU3BE/E 0 30UIbIIECHHS JUCKpELii MPaB03aCTOCOBHOTO OpPraHy 1
MOJANTBIIOTO BUYNHEHHS KOPYILIHHAUX MpaBonopyieHs. Haenemo nume oxuH npukial. Tak, 3riTHO 3 YaCTHHOIO
2 cT. 6 3aKOHOITPOEKTY FAPAHTYEThCS «y4aCTh CY0’ €KTIB TPOMaJICHKOTO KOHTPOITIO ¥ POOOTI KOJIeTialIbHUX OpraHiB
00’€KTIB rpOMaJICBKOr0 KOHTpOIIIOY». IIpoTe He BU3HAUEHO, PO SIKi caMe KoJleriaibHi opranu iaerscs. Take gop-
MYJIIOBAHHSI 03HAUaTUME MOXKJIMBICTh Y4acCTi Cy0’ €KTiB TPOMaJICBKOI0 KOHTPOIIIO, HAIPHKJIAA Y 3arajlbHUX 300pax
aKIioHepiB, 10 cynepeduts cT. 34 3akoHy «IIpo akiioHepHi TOBapuCTBa». TUM caMHM CTBOPIOIOTHCS MiACTaBU
JUTS BTPYYaHHS y ASUTBHICTH Cy0’€KTIiB TOCHIOJAPIOBAHHS, IO MOXKEe OYTH BUKOPHCTAHO IIEBHUMH Cy0’€KTaMH 3
METOIO BUMaraHHs i OTpUMaHHs HETIPaBOMIpHOI BUTOJIH, 30KpeMa IUIATH 33 «IIEPEIIKOKAHHS TAKOMY BTPYJaH-
HIOY». TakoX 3TifHO i3 3aKOHOIPOEKTOM CYTTEBO 3BY)KYEThCS IMPABO IPOMAJCHKOCTI HA y4acTh Y 3aX0Ofax II0M0
3ano0iraHHs 1 mpoTudii Kopymiii — HOpiBHAHO 3 BUMoramu cT. 16 3akoHy ykpainu «IIpo 3acaau 3amoGiraHus i
MPOTUII] KOPYIIIii», a TAKOK 0araTboX iHIIMX 3aKOHIB, SIKi IPAKTHYHO HIYMM HEe OOMEXYIOTh KOHTPOJIbHI Ta 1HII
IpaBa rPOMaJChKHMX OpraHizarii. 3aKOHOMPOEKT Oyi1o Bigkmukano 27.11.2014 p. [9].

PO3p0O0IICHO 3aKOHOIIPOEKTH TIPO:

«[IpaBoBi Ta oprasizariiHi 3acajyd rpOMaJCHKOr0 KOHTPOIIO Ta TPOMAJICHKOTO JIajory B YKpaiHi» (3a-
koHOMPOeKT Bix 30.04.2021 p. Ne 5458). 3akOHONPOEKT, K 3a3HAYCHO Y MOSICHIOBAIIBHIN 3aITUCIIl IO HBOT'O, BH-
3HaYae MPaBOBi Ta OpraHizalliiiHi 3acaau 3iHCHEHHS T'POMAJICBKOI0 KOHTPOJIIIO 32 AisTIbHICTIO OpraHiB BIaIy, iX
MOCaIOBHX 1 CIIY>KOOBHX 0Ci0 110710 BUKOHAHHA HUMHU BUMOT KOHCTUTYIIIT 1 3aKOHIB YKpaiHU, MiKHAPOTHUX J0-
TOBOPIB YKpaiHH, 3rojia Ha 000B’I3KOBICTh SIKUX HaJaHa Bpy, IHIINX aKTiB 3aKOHO/IaBCTBA, 1110 BU3HAYAIOTH IIPaBa
1 CBOOOIM JIIOZMHH U TpOMaITHUHA, TA MEXaHI3M 1X peaTizailii 1 BCTAHOBIIIOE BiAMTOBITAIBHICTD WX OPTaHiB, Ioca-
JIOBHX 1 CITY’k00BHX 0Ci0, a TAKOX JIepKaBHI TapaHTii y cepi 3A1iHCHEHHS TPOMaJICBKOT0 KOHTPOJTIO 1 TPOMaJIChKO-
ro xpianory. ['poMaackkuii KOHTPOIb BU3HAYAETHCS SIK OAHA 13 hopM peanizanii KOHCTUTYIIHUX TOBHOBaXXEHb
HapoJy, IO TMOoJIsirae y 6e3nocepeHboMy, 0€30IUIaTHOMY KOHTPOJIi TpoMaIsHAMU yKpaiHH, 30KpeMa WieHaMH
MOJITUYHUX MapTii, TPOMAJICHKUX 00>€HAHb, IHIINX IHCTUTYTIB TPOMAISHCHKOTO CYCHiJIbCTBA, 33 JiSUTBHICTIO
OpraHiB BJIQJM, iX TOCAJOBUX 1 CIYKOOBHX 0CI0 3 METOK HAIISIY, EPEBIPKU Ta OIIHKH JiSUTHOCTI 00>EKTIB
TPOMAJICEKOTO KOHTPOJTIO IIOJI0 BiMOBITHOCTI aKTaM 3aKOHOJABCTBA Ta CYCHUILHUM IHTEpecaM 3 KOHTPOJIIO 3a
BiJIMOBIIHICTIO JiSUTBHOCTI 00>€KTIB IPOMaICEKOTO KOHTPOJIIO, Ta 33 TOTPUMAaHHSM HUMHU JIeP>KaBHOI IUCIUTUTIHU;
IPOMAJICBKUI Jiajior SIK MPOIeC BU3HAYCHHS Ta 30JMKEHHS MO3UIIH, JOCATHEHHS CIUIBHUX JIOMOBJICHOCTEH Ta
MPUAHSATTS y3TOPKEHHX PIllIeHb CTOPOHAMH IPOMAJICHKOTO AiaNory, sIKi PeACTaBIAIOTh CYCIiIbHI IHTEpecH, Ta
OpraHiB JIep>KaBHOI BJIaJU 3 MMTaHb (DOPMYyBaHHS Ta pealizallii Iep>KaBHOT COIiaIbHOI Ta €KOHOMIYHOT ITOITHKH,
PETYIIOBaHHS TPYJIOBHX, COMIAILHUX, CKOHOMIYHUX BiTHOCHH [10]. 3aKOHOTIPOEKT MPOXOAMTH OIPAIIOBAHHS Y
KoMmiTeTax Bpy.

Cucremy rpoMaicbKOro KOHTPOITIO 3a JIOPOXKHIM pyxoM (3akoHOMpoekT Bix 16.07.2021 p. Ne 5798). Mera
3aKOHOINPOEKTY — JIOKOPIHHE 3MEHIIEHHS KUIBKOCTI aBapiil Ta CMEpTHOCTI Ha JIoporax, 30UTBIICHHS MTPO30pOC-
Ti po6otn HamioHansHoi modinii ykpaiau. BiH 1acTh MOXIIMBICTH TpoMajisiHaM (hikCyBaTH Ha CBOi cMapThOHH
0c001MBO HEOE3MEUHI MOPYIIEHHS MPABHUI TOPOKHBOTO PYXY, Taki AK: MIPOI31 HAa YEPBOHE CBITIIO; IEPCTHHAHHS
MOABIIHOT CyLNBHOI CMYTH; HOPYIICHHS MPaBWJI MPOi3Ay Yepe3 3ali3HUYHI Hepei3an. 3aKOHOMPOEKT OTPUMAB
MO3UTUBHY OIIHKY Ta mATpUMKy KomiteTy BepxoBHOI pamu 3 mpaBooxopoHHO misuteHOCTI [11], 3a HacmigkaMu
PO3IIISIY Y MEPIIOMY YHUTAHHI OYB PEKOMEHIOBAHUIA ISl IPUIAHATTS 3a OCHOBY [12].

Henoniku Ta yrymeHHs 3aKOHOIIPOEKTY PO TPOMAITHCEKUN KOHTPOJB 32 TisSUTBHICTIO OPraHiB BIIAIH, X
MOCAOBHX 1 ciIy’k00BuX 0cib (3akoHOMPOEKT Bix 07.08.2018 p. Ne 9013) mpusBenu 10 HOro 3HATTS 3 PO3TILIAY
29.08.2019 p. uei 3aKOHOMPOEKT Ha MmifcTaBi cTaTTi 5 KOHCTUTYIIIT yKpaiHU BCTAaHOBIIIOBAB MPAaBO Ta BU3HAYAB
MeXaHi3M 3IIHCHEHHS TPOMAaISTHCEKOTO KOHTPOJIIO 32 MISUTFHICTIO OPTaHiB BIAJIH, IX TIOCAJOBUX 1 CITy»KOOBHX 0Ci0
[I0I0 BUKOHAHHSA HUMH BUMOT KOHCTHTYILIi i 3aKOHIB YKpaiHW, IHIINX aKTiB 3aKOHOJABCTBA, 1[0 BH3HAYAIOThH
mpasa i cBoOOIM JIIOUHY 1 TPOMAJITHUHA Ta MEeXaHi3M X peaizallii; BiH BCTAHOBJIFOBAB BiJIMOBINAIBHICTh IUX
OpraiB, MOCaJ0BUX i CIy’k00BuX 0ci0 [13]. OgHak MaB 3HauYHI HEMOJIKU.
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DaxiBIi po3poONIAIOTh 3aKOHOIPOEKTH 3 PI3HUX HAMPSAMKIB IPOMAJCEKOr0 KOHTPOJIIO, 30KpEMa 3a 3eM-
nexopuctyBaHHa [14]. Tak, y 3akoHONpoekTi «IIpo rpoMaacbkuif KOHTPOJb 32 BUKOPUCTAHHIM Ta OXOPOHOIO
3eMenby, pospodsieHomy 1. O. HoBakoBChKOIO, 3eMJII B MEXKax TEPUTOPIl YKpaiHM BU3HAYAETHCS SK 00 €KT
TPOMaJICEKOTO KOHTPOJIIO Ta OXOPOHHU, BU3HAYAIOTHCSA HOTO 3aBOAHHS Ta MPUHIUIHM 3IIHCHEHHS, Taki cy0’ €KTH
IPOMaJICBKOTO KOHTPOJIIO, SIK I'POMaJIChKi 00’ €IHAHHS Ta IPOMaJICHKi 1HCIIEKTOPH, TOBHOBAKEHHS I'POMaICEKUX
00’€eHaHb, IIpaBa, 000B’SI3KK T4 CTUMYJIIOBAHHS AiSJIbHOCTI TPOMAJICBKUX 1HCIIEKTOPIB, OpraHizallis Ta HOPsIOK
3[1IICHEHHS IPOMaJICEKOTO KOHTPOJIIO, TPOMAJIChKa €KCIIEPTU3a JOKYMEHTALIIT i3 3eMJICYCTPOIO Ta MiCTOOYMIBHOL
JOKyMeHTallii, piHaHCOBe Ta MaTepiabHe 3a0e3MeUeHHs TisTbHOCTI TPOMAaJICBKUX 1HCIIEKTOPIB, MPUKIHIICBI T10-
JIO’)KEHHS. 3BUYAaHO, TAKUW CTHCIUH 3MICT 3aKOHOIIPOEKTY He Tependayae MOKIHMBOCTI HOTo MPUHHATTS, aie
HaJai Moxe OyTH O3UTHBHOIO OCHOBOIO JUIsl pO3p0o0KH 6a30BOT0 3aKOHY Yy Wit cdepi.

HaykoB1i 3a3Ha9aroTh PO HEOOXiJHICTH OUTBIIOL MPABOBOI periaMeHTallil HanpsMiB, GopM, IPOLEIyP
Ta 1HIIIOTO MEXaHI3My I'POMAJICEKOr0 KOHTPOJIO. 30KpeMa 00 BiIMOBIAAIBHOCTI IOCAOBUX OCI0 3a MPOTHII0
9l OE3MisTIBHICTD MOJ0 CY0’€KTIB TPOMAaJICBKOTO KOHTPOJIIO, MEXaHI3My IPOMaJICBKOTO KOHTPOJTIO 32 JOXO0AaMHU
Ta pO3X0JIaMH IMOCAIOBUX OCi0 OpraHiB JAepKaBHOI BJIAJM Ta MICIIEBOTO caMOBpsyTyBaHHA [7, ¢. 29]. AkTyanbHa
pO3poOKa A€BOTO MEXaHI3MY pealizallii MaTepialliB rpoMaJIChKOTO OFOKETHOTO KOHTPOITIO, SIKUK OH Tiepe0adan
000B’S130K OpraHiB MICIIEBOT0 CaMOBpPsIyBaHHA IIyoOsikyBaTi y 3MI Ta BigoOpakaT Ha BiIIOBIAHUX BeO-calfTax
PO3rOpHYTY iH(OPMAIIiFO PO BUKOHAHHS OF0KETHUX POrpaM, BUKOPUCTaHHS OromKkeTHUX KomTiB [15]. OmxHa i3
pobieM — irHOpyBaHHS KOHIENTYalbHOTO OadeHHs MpobaeMu opraHizalii Ta 3A1HCHEHHS IPOMaCEKOT0 KOHTP-
OJIF0 B YKpaiHi, 110 CTaJI0 OCHOBHOIO NMPUYMHOI0 HU3BKOI SKOCTI NMPOIIOHOBAHUX 3aKOHOIPOEKTIB. BUpimeHHS
mpo0IeMu 3aKOHOIABUOTO PETYINIOBAHHS TPOMaICHKOT0 KOHTPOIIO B YKpaiHi Ma€ pO3MOYMHATHCS 3 BUPOOICHHS
HAyKOBO-TIpakTHYHOI KoHIlenii 3aKOHOMPOEKTY, sIka CTAHOBUTUME (DyHJIaMEHTAJIbHY OCHOBY MaiOyTHBOTO 3a-
Kony [16, c. 41].

BucHoBku. OTxe, po3po0JICHHS 3aKOHOIIPOEKTIB PO IPOMAACHKUI KOHTPOJIb B YKpaiHi 3A1HCHIOETHCS
BXKE TPUBAIHUI Jac. J{esKki acCeKTH TpoMaaCchKoro KOHTPOJIIO BCTAHOBJICHI 3aKOHAMH YKpainu, ykazamu [Ipesu-
JIeHTa yKpainu, mocranoBamu KabGiHeTy MIHICTpIB yKpaiHH, IMiJI3aKOHHUMH aKTaMH MiHICTEPCTB Ta BiIOMCTB.
Haponni nemyTtaté Ta HayKOBIU 371MCHIOIOTh aKTUBHY POOOTY 3 pO3pOOKH 3aKOHONPOEKTIB MPO IPOMAACHKUIL
KOHTPOJb y pi3HUX chepax cycniIbHOro KUTTSA. OKpeMi 3 HUX IPOXOJSITh 00rOBOpPEHHS y KoMiTteTax Bpy, iHIIi
BIJIXHJICHI MIC)IS po3Isiay. /10 OCHOBHUX HEAOJIKIB TIOJaHUX JIJIsi OOTOBOPESHHS B 3aKOHOIaBUYMIA OpraH 3aKOHOTIPO-
€KTIB HAJCKHUTH HEY3TOPKEHHS MPABOBUX IMOJOKEHBb 3aKOHOIMPOEKTIB 13 YHHHAM 3aKOHAMHU, HEUITKICTh BH3HA-
YeHHSI OKpEMHX MPOIEAYP Y MPOBEACHHI IPOMAJICEKOTO KOHTPOJIFO, HEBIIMOBIIHICTh ACIKHX MPOEKTIB BUMOTamM
AHTUKOPYIIIHHOTO 3aKOHOJJABCTBA, KOHIICTITYaIbHI MOTPIIIHOCTI.

[IpuitHATTS 6230BOTO JOCKOHAJIOTO 3aKOHY PO TPOMAJICHKUI KOHTPOJIB IiIe TOTpeOye KPOIiTKOT poboTH
Horo po3poOHHUKIB i3 BpaxyBaHHSAM BKa3aHUX Ta IHIIUX 3ayBaKE€Hb.
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IMUTAHHSA 3AXUCTY ITPAB JITEA B YMOBAX 35POMHUX
KOH®JIKTIB Y JOKYMEHTAX PAJIM €EBPOIIN

Y ecmammi nposedeno ananiz akmie Paou €eponu wooo sabe3neuenus 3axucmy npag OUMuHU 3a2aiom ma 8
YMO8AX 30pOUHUX KOHPAIKMI6 30Kpema, a maxoxc npeyedeHmnoi npaxmuxu €8poneticbko2o cyody 3 npas mo0UuHY U000
3axucmy npas dimet i niorimkie. Koncmamosano, wo Padoio €8ponu po3podiieno komniekc KOHgenyitl, pe3onioyil, pe-
KOMeHOayitl, 8 AKUX 3aKPInieHo npaga dimeil ma 8i0N0IOHI 2apaHmii, HA20l0UIeHO Ha HeOOXIOHICMb CIBOPEHHS YMO8,
CRpUAMAUGUX 01 HAOymms OimvMu nio Yyac 30PONHUX KOHPIIKMIE AKICHOI 0C8ImuU, a MAKodC 30epedicents 3aK1aoie
0C6imu 5K YUBLIbHUX 00 €Kmi6, Oesneunux 015 YUHIG i guumenie. 3anponoHoeano posisiHymu MONCIUGICMb CIEOPEHHS
€0UHO20 cucmemamuzo06ano2o akmy Paou €eponu w000 KOMNIEKCHO20 3aXUcmy npas dimeil 6 yMo8ax 30POuHUX KOH-
Gnixmie i nOCmMKOHPAIKMHUX nepiodis.

Knrouogi cnosa: npasa noounu, KoHeeHyis, «HatlUWl iHmepecu OUMUHUY, €6PONELCbKe CRIGMOBApUCNGO, €6~
ponelicbKi 0epaicasu, 8ilicbKogi Oii, npaso Ha 0Ceimy, €8pPOnelcLKi cmanoapmu y cgepi npas ir0OUHU, HAYIOHATbHE
3aKOHO0ABCMEO.

Riabovol L.

Issues of protection of children’s rights in the conditions of armed conflicts in Council of Europe documents

The article analyzes the acts of the Council of Europe on ensuring the protection of children’s rights in general
and in armed conflicts in particular, as well as the case law of the European Court of Human Rights on the protection
of the rights of children and adolescents. The relevance and expediency of the study is due to the fact that the rights
of the child as a special age group with its psychophysical characteristics and interests need specific protection, and
the world is becoming more and more states, including European, in armed conflict. children becomes an urgent need.
The purpose of the article is to analyze the documents of the Council of Europe on the protection of children’s rights in
armed conflicts.

It was established that the Council of Europe has developed a set of documents (conventions, resolutions,
recommendations), which enshrines both children’s rights and guarantees, emphasizing that violations of children’s
rights, especially the right to education, have serious negative consequences due to The Council of Europe documents
emphasize the need to create conditions conducive to the acquisition of quality education by children during armed
conflicts at all levels, as well as the preservation of educational institutions as civilian facilities safe for pupils and
teachers. It is stated that the documents of the Council of Europe also emphasize the need to form a culture of respect
for children’s rights in society, which should be reflected and consolidated at the level of national strategies for the
protection of children and their rights; the inadmissibility of violence against children in conflict situations was pointed
out; called for an end to the recruitment of children into the armed forces and the demobilization of those children who
are already involved in their ranks.

The author proposes to consider the possibility and expediency of creating a single systematized act of the
Council of Europe on comprehensive protection of children’s rights in armed conflicts and post-conflict periods.

Keywords: human rights, convention, «best interests of the child», European community, European states,
military action, right to education, European human rights standards, national legislation.

ITocranoBka npo0/emu. 3abe3neueH s 3aXUCTy IpaB AiTEH — MUTAHHSA, IKOMY Y €BPOIEHCHEKOMY CITiB-
TOBApUCTBI MPUIUIAETHCS 0cOoOMBa yBara. [1liITBEp/DKEHHSAM 1IHOTO € IPUHHSTTSA pajioro €ponu (p€) 3HAYHOTO
o0csry BimnoBigHUX akTiB. [lepemycim, ciin 3BepHYTHCS M0 KOHBEHIT PO 3ax¥CT MpaB JIIOJHHUA Ta OCHOBO-
nonokHux cBobox (EKILT) (1950), BimmoBigHo 1o cT. 1 K01, AepKaBu, sIKi MiAMUCAIN i JOETHAIUCS 10 [[BOTO
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Ps6oson J1.
MUTaHHSA 3axUCTy Npas AiTel B yMoBaXx 36poHNX KOHPNIKTIB y AOKyMeHTax Paan €sponu

JIOKYMEHTY, B3sUTH Ha cebe 30008’ sI3aHHsI MOBAKATH MpaBa JiroauHu [8], oTxe, i mpaBa IUTHHHM SIK OCOOIMBOT KaTe-
ropii JItoziei, 1o y 3B’sA3Ky 31 CBOIMH IICHX0(i3NIHUMH OCOOIMBOCTAMHE H 1HTEpecaMu IOTPeOYIOTh Creli(iYHOro
3aXHCTY.

B €BponelicbKill KOHBEHIIT IPO BU3HAHHS Ta BUKOHAHHS PillIEHb CTOCOBHO OIIKU HaJ AITbMH Ta PO MO-
HOBJICHHS OIikK Haj HiThmu (1980) nepkaBu-wieHn pagu €BpoNH, sKi mignucany o KoHBeHIi0, BU3HAM, 1110
Ha/IBXXJIMBE 3HAYCHHS I/l Yac YXBAJIECHHS PillleHb OO0 OMIKH Haj AUTHHOIO Ma€ OJIaromoayddst TUTHHHU, CaMe
TOMY, «IIPaBO JOCTYIY OaTbKIB A0 JUTHHH € HOPMAJIHHUM HACiIKOM ITpaBa Ha OMiKY», KOHCTAaTyBaJH, 1110 3pOCTa€
KUIBKICTh BUMAJIKIB HEIPABOMIPHOTO MEPEMIIIEHHS AiTeH uepe3 MKHApOIHI KOPJIOHH, a TAKOXK TPYAHOLI Y BU-
pillleHHI BiAMOBIAHKUX MPo6IieM, sIKi TIOCTAIOTh Y 3B’s13Ky 3 1uM [3].

[TignucanTi €Bporeichbkoi KOHBEHIIIT MPo 3aiiicHeHHs TpaB aitedt (1996) BUXOIATh 3 TOTO, «II0 MpaBa
Ta HAaWBUIII IHTEPECH JiTel MaloTh OYTH MIATPUMAHI ... TITIM Ma€ OyTH HaJaHO MOXIJIUBICTh 3[IHCHIOBATH CBOI
MpaBa, 30KpemMa i 4yac po3miaay CIMEHHHX cIipaB, AKi CTOCYIOThCS iX». Y JOKYMEHTI BU3BHaYeHO OCHOBHI (OTpHU-
MYBaTH BCIO BiIOBiIHY iH(OpMaIifo, KOHCYIBTALII0 i MATH MOXKJIMBICTH BUCIIOBITIOBATHCS ) H 1HIIII MOYJIMBI ITPO-
LecyaibHi IPaBa, SIKUMHU JUTHHA HAJTUIAETHCS 1 MOXKE BUKOPHCTOBYBATH Y MPOLECI CYIOBOTO PO3IIIALY CIIPaBU
oo Hei [4].

y €BponerchKiil comianbHii xapTii (meperasaHyTiit) (1996) no BiMOBIIHUX MPHHIUIIB AeP>KaBHOT ITOJTi-
TUKU BiJTHECCHO i Te, 110 AITH 1 MiATITKU MAIOTh IIPaBO: Ha OCOOJIMBHIM 3aXUCT BiJ] (hi3UUHUX 1 MOPAIBHUX PU3UKIB,
Ha SIKi BOHU Hapa)XaroThCs, | 30KpPEMa BiJl THX PU3HKIB, 1[0 TPSIMO a00 OMOCEPEIKOBAHO BUILIMBAIOTH 3 BUKOHYBA-
HOT HUMH POOOTH; Ha HAJIC)KHUH COIIaIbHUH, MPAaBOBUH Ta CKOHOMIYHUI 3aXHCT. IIi TTOJIOKEHHS JIETAII30BaHO Y
cT. 7 u. Il mie7 KonBenii, Ha3pa sikoi — «[IpaBo JiTe Ta miUTiTKIB Ha 3aXUCT». J{0€JHABIIHCE JI0 IILOTO TIOKYMEHTY,
CTOPOHH B3sUTH Ha ceOe 3000B’s13aHHs 3a0e31eunTH eeKTHBHE 3MIMCHEHHS NpaBa TSl Ta MIIITKIB Ha 3aXUCT
[UIAXOM 3aKpiIlJICHHSA Ha 3aKOHOJIaBYOMY PiBHI KOMIUIEKCY BUSHAYCHUX 3aXOJiB, 30KpeMa «BCTAHOBUTH, 10 Mi-
HiMaJIbHUN BiK NPUMHATTSA HA POOOTY CTAaHOBUTH 15 POKiB, 3a BUHATKOM JiTeH, sIKi 3aIy4aroThCsl JO BUKOHAHHS
POOIT, BU3HAHUX JIETKUMH pOOOTaMH, sIKi He 3aBat0Th KO 3[0POB IO AiTei, IXHil Mopai abo ocBiTi» [6].

y Konsenuii npo kouTakt 3 gitemu (ETS Ne 192) (2003) p€ BUXOIUTH 3 TOTO, 110 000B’I3KOBO MAIOTh
«BpaxOBYBATHCS HAWUBUIII IHTEPECH TUTHHWY», BIIMTOBIIHO, JepKaBU-TiANMACAHTH i€i KOHBEHIIT TOBHHHI: 31TiH-
CHIOBATH 3aXOJY 3 HaJaHHA JIOTIOMOTH JITSAM Y CHpaBax MO0 KOHTaKTy 3 OaThbKaMH i HIIUMH oco0amHu, sKi
MaloTh 3 JITHbMHU CIMEIHI 3B’SI3KU; «320X04YyBaTH CYI0BI OPraHU YacTillle BUKOPUCTOBYBAaTH TPAHCKOPIOHHI KOH-
TaKTW», SIKIIO JITH 1 0aThKH, a TAKOX 1HIINI 0COOH, SIKi MalOTh 3 JITBMH CiIMEHHI 3B’SI3KH, POXKUBAIOThH Y PI3HUX
neprkaBax [9].

Ha 3a70BoJIeHHS] HAWBUIIMX IHTEPECIB JUTUHH CIIpSIMOBaHa 1 €Bporieiicbka KOHBEHITIS PO YCHHOBIICHHS
nireit (mepernstayta) (2008). BigmosiaHicTs caMe MbOMY KPUTEPIIO — 3a0BOJICHHS HaWBHUIIMX IHTEPECIB TUTHHH,
a TaKOX 3a0€3MeUEeHHS TUTHHY CTa0UTbHUMU 1 rapMOHIHUME JJOMAITHIMUA YMOBaMH Ma€ BpPaXOBYBAaTHCS KOMIIE-
TEHTHUM OPTaHOM I/l Yac MPUUHSTTS PillIeHHs PO YCHHOBIEHHs [5].

y pexomenarii Ne R (87) 6 Komirety minicTpiB aep:xaBam-uneHaM «lIpo npuitomni cim’i» (1987) weit
oprad p€ BUXOAUTb 3 TOTO, 10 «IIOKPAIICHHS CUTYAIlil 3 MPUHOMHUMH 0aThbKaMH MOYKE TIO3UTHBHO BIUIMHYTH Ha
JI0OpOOYT AiTei» 1 BU3HAYAE IPUHITAIIH BIJIIOBITHOT IepyKaBHOT OJITHKY, Cepell SIKUX 1 3aKpITUICHHS Ha PiBHI Ha-
[iOHABEHOTO 3aKOHOIaBCTBA CHCTEMH KOHTPOITIO 32 IPUHAOMHIMH OaThKaMH 3 METOIO TapaHTYBaHHS yCIX MOPaIb-
HUX 1 MaTepiaJbHUX YMOB, HEOOX1THUX JIJIsl HAJIEKHOTO PO3BUTKY JTUTUHH (30KpeMa, OCOOMCTI SIKOCTI MPHHOMHHX
0aTbKiB, iXH1 )KUTIOBI yMoBH) [15].

y pesomortii 1530 (2007) «IIpo miteit-kepTB: NikBigalis BCiX ¢GopM HACHIIbCTBA, EKCILTyaTallii Ta 3710-
BkuBaHby [TApE miaKpeciroe, Mo Hajae BeJMKe 3HAYCHHS MATAHHIO 3aXHCTY TpaB JITeH SK KaTteropii ocio, sKi
MOTPeOYIOTh OCOOIMBOTO 3aXUCTY BiJl OyIb-sIKUX (OPM HACHIUIA, iM Ma€e HaJlaBaTHCS aJIcKBaTHUH MPaBOBHUi 3a-
XHUCT. y 1iboMy Hampsimi [TApE npornoHye mapiaMeHTaM JiepKaB-wieHiB pE: pO3BUBATH HAIIOHANIBHI CTpaTerii
110710 3aXKCTY MpaB JAITeH; MeperisaHyTH iICHYI0Uy IPpaBoBY 0a3y 11010 3a0e3Me4YeHHs OUTbII e)eKTUBHOTO 3aXUCTY
IiTeH BiX yCiX (pOpM HACHIIBCTBA, SKCILTYaTallil Ta >KOPCTOKOCTI, IepeI0auiTH KPUMIHATI3AMiI0 OYIb-SIKIX ITOCS-
raHb Ha TUIO 1 TICUXIKY 1, BIJMOBIHO, JIEBI TOKapaHHs; TAPMOHI3YBATH IIi MOJOXKEHHS JUIS TOTO, 100 CTBOPUTH
3arajibHe JUIS BCIX KpaiH 3aKOHOJABCTBO MO0 3aXHCTY MpaB IiTel, 30KpeMa MI0A0 BU3HAYCHHS CKIAJIB KPHMi-
HaJIBHUX TPABOIOPYIIEHD 010 AiTeil [14].

Ha peamizaniro inTepeciB TUTHHU CIIPSIMOBAHI i Taki akTH pE€, sK: €BpoIeiicbka KOHBEHIIS PO 3amo0i-
TaHHS KaTYBaHHSAM YU HETIOJICHKOMY a00 TaKOMY, IO MPUHIDKYE TiIHICTh, TOBOKEHHIO Y MoKapaHHio (1987),
Kousenuis po kibep3nounanicTs (2001), KonBeniis paan €Bpornu Ipo 3aX0.1H 100 IPOTHIil TOPTiBII JIFOI5MU
(2005), KonBeHiist pajay €Bponu Mpo 3aXHCT JITeH Bl CEeKCyallbHOI eKCIUTyaTallil Ta CeKCyaIbHOTO HACHIbCTBA
(2007) roro.
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3aranom, p€ y CBOIX aKTax CUCTEMaTHYHO aKIEHTye Ha HEOOXiTHICTh 3a0e3MeueHHs NpaB Ta iHTepeciB
JiTell, CTBOPEHHS HAJICKHUX YMOB JUId peaiisauii JiTbMU cBOixX npas. CiiJ 3a3HaUUTH, 110 OCOOIUBOTIO 3aXUCTY
moTpeOyIOTh TIpaBa JiTel B yMoBax 30poiHuX KoH(MIiKTIB. [1lo/0 THX meprkaB-MiANMKUCaHTIB, SKi 1epeOyBarOTh y
TaKHX YMOBax, Jisl NepeiueHruX BUINE JTOKYMEHTIB OYEBHIHO HE MPUITMHAETHCA. Y CydacHOMY CBITI Hapasi Bce
OijplIe JepiKaB, y TOMY YHCII €BPONEHCHKUX, SKi ITepe0yBatoTh y 30poiHMX KOH(IIIKTaxX, BIITaK, aKTyalbHICTh
npobaeMaTHKU 3a0e3MeUeHHs 3aXUCTy MpaB AiTeH caMe y TaKUX YMOBaX, 30KpeMa 3a0e3MeueHHs Ha PiBHI IOKY-
MEHTIB paau €BPOINHU, HE BUKIINKA€E CYMHIBIB.

AHani3 ocTaHHiX aocaigkeHb i myOaikaniii. BiTun3HAHI BUCHI aKTUBHO PO3POOJISIOTH Pi3HI ACIEKTH
npobaeMaTuky, okpeciaeHoi Temoro crarTi. Tak, H. B. CrenaneHko mposena gucepraliiiHe HOCIiIXKEHHS «3a-
XHCT Ta 3a0e3IeYeHHs MPaB AUTHHU B yMOBaX BiliCbKOBHX il Ha JloHOaci: TeopeTrko-mpaBoBuii anamisy» (2021),
30KpeMa BUBYMWIIA TTUTaHHSA (POPM 1 METOAIB MisUIBHOCTI IMyOiuHOl afMiHicTpamii y cdepi 3a0e3nedeHHs npas i
cB0O0OOI TUTHHH B yMOBaXx TiOpHUIHOI BifiHM Ha JIoHOAci B KOHTEKCTI 3arajlLHOBU3HAHUX MIKHAPOIHUX CTaHIAp-
TiB, @ TAaKOXX MDKHapOJIHHI JOCBiJ IPaBOBOTo 3a0e3NeUeHHs peasi3amnii mpaB 3aXucTy JiTeil B yMOBaX BOEHHHX
it 1 36potinux koHpikTiB [16]. v auceprarii O. B. IlleBucnko-biTeHchkoi «IIpaBoBi MexaHi3My paau €Bporu
y cepi 3axucty aiteit Big HacuiabcTBa» (2015) 3a3HaueHo, 110 pajor €Bponu Hapa3i He po3pobIeHo crieliaib-
HOTO JIOKYMEHTY (€JMHOTO CHCTEMAaTH30BaHOTO aKTy) MPO 3aXUCT JiTel (yciX iXHIX MpaB) BiJl HACHILCTBA ITif
yac 30pOMHUX KOH(MIIKTIB. [CHYIOTh aKTH, SKi CTOCYIOTHCS OKPEMHUX ACIIEKTIB Ii€T MPOOJIEMH, 3aXUCTY OKPEMHUX
mpaB JiTeil y Takux ymoBax. y ctarti M. O. CredaHuyka T0OCTiIKEHO MPOOIeMy 3aXHCTy Cy0’ €KTUBHUX IIUB1LIb-
HUX IIpaB JiTel, 30KkpeMa MpaBa AUTHHU Ha OCOOIUBHM 3aXUCT 1 MIKJIYBaHHS, B YMOBaX 30pOHHUX KOH(QIIIKTIB y
KOHTEKCTI aJanTalii 3aKOHOJaBCTBA YKpaiHu 1o craHnaptiBe €C. Sk cnpaBeUIMBO 3a3Hauae 3raJaHuil BUCHUH,
«pO3B’sI3aHHs PoOIeMH JiTeH y 30pOHIX KOH(UITIKTaX € OJJHAM 3 OCHOBHHX IIPIOPUTETIB MPaBO3aXUCHOI cTpaTe-
rii €Bponeiicbkoro Coro3y» [17, c. 104]. BucBiTiitoroun nutaHHs 3aXUCTY MpaB AiTeld B yMOBaX BOEHHOTO CTaHy/
30poMHNX KOH(MIIKTIB O HOPM MIXKHApOJHOTO F'YMaHITapHOIO IpaBa, y TOMY YHCII akTiB paau €Bpomnu, 3BepTa-
mucs K. B. boprdeHko (B KOHTEKCTI COIialIbHOTO 3aXKCTy cimeit 3 nitbMmu), H. B. Komomoens (1momo ocobnmmuBoc-
Tel aJMiHICTPaTHBHO-TIPaBOBOTO 3axucTy mitei), H. M. KpecroBcbka, C. O. Marna, O. I'. Typuenko Ta iHmi. y
3B’SI3KY 31 CBO€I0 aKTYaJIbHICTIO TIPOOIeMaTHKa MIXKHAPOTHO-TIPABOBOTO 3aXUCTY PaB TS MPOJIOBKYE TIPHTSI-
ryBaTH HaykoBHH iHTepec. Hapa3i 6ibl rmuboKoro BUBYEHHsI MOTpeOye MUTAHHS 3aXUCTy IpaB AiTeH B yMOBax
30poiHNX KOH(MIIKTIB caMe y JOKYMEHTax paau €Bpomnu, UMM i 3yMOBJICHO METY Halloi CTATTI.

Mera cTaTTi — IPOBECTH aHAII3 JOKYMEHTIB pajgy €BPOIH 100 3a0€e3MEUCHHS 3aXUCTy PaB AUTHHU B
yMOBax 30pOHHUX KOH(IIIKTIB.

Buxknax ocHoBHOro marepiany pociimkeHHst. y Jlokymenti Konenrarencoekoi Hapanu Kondepenmii
moxo Joacekoro Bumipy HBCE (Hapanma 3 6e3meku i cniBpoGiTHuTBa B €Bporri) (1990) (micns 1995 poky —
Opranizanis 3 6e3meku i cniBpoOiTHUITBA B €Bporti (OBCE)) 3a3HaueH0, 110 OAHIEI0 3 OCHOBOIIOJIOKHHX IIIJICH
BPSILyBaHHS € 3aXUCT Ta 3a0XOYEHHS IPaB JIIOJMHU Ta OCHOBOIIOJIOXKHUX CBOOOJ, IO Hapa3si 3aKiajgae OCHOBU
cBOOOH, CIIPAaBEAINBOCTI i MUPY. y LIbOMY JTOKYMEHTI aKIIEHTOBAHO, 1[0 AEPXKaBU-yIACHUIIl: BU3HAIOTh MIPaBa
JUTHHU — IPOMAJISTHCBHKI ITpaBa Ta 0COOUCTI CBOOO M, EKOHOMIYHI, COIialibHI i KYJIbTYpPHI ITpaBa, a TAKOXK MPaBo
JUTHHU Ha OCOOJIMBHI 3aXHCT BiJl YCIX BHJIIB HACHILCTBA W ekcrnryaTamii (M. 13); moromKyroThes 3a0X04yBaTH
CTBOPEHHS Y CBOIX KpaiHax YMOB JUIst 300YTTsI OCBITH 0COOaMH 3 IHIIKX JeprKaB-ydacHUIpb (1. 14) [2], mo Mox-
JIMBO PO3IVISAATH 1 K 3aKJIUK JIO CTBOPEHHS YMOB JJIsl HAOYTTSA OCBITH NMEpeMilleHUMHU 0co0aMU 3 THX JIepXKaB-
YIICHIB, SIKi OXOIUICHI 30pOHHIMHU KOH(ITIKTaMH.

y KepiBHUX NPUHIHUITAX MOJITHKH pE MI0A0 KOMITICKCHUX HAMIOHAJILHUX CTPATeTii 13 3aXUCTY JITeH Bix
HACWJIbCTBA aKIIEHTOBAHO, I10: HEOOX1THO CTBOPUTH KYJIbTYpY TOBard J0 MpaB JUTHHH, HAIllOHAIBHI cTpaTerii
MAaroTh TiepeI0adaTy SKICHI 3MIHU y CIIPUHMAaHHI CYCITIJILCTBOM JIITSH 1 AMTUHCTBA, HACWIIBCTBA MO0 JIITSH, CIIPH-
SITH Y TIIBUIICHHI €)EKTUBHOCTI 3aXUCTY AiTEH. yMOBaMH JOCSITHEHHS LI€1 METH €: YCBITOMIICHHS CYCIIUTBCTBOM,
110 TpaBa AUTUHH — BAXJIMBI, 2 HACWJILCTBO HAJ AITBMH Ma€ HETaTUBHI HACIIJIKW; BCTAHOBJICHHS 3B’SI3KIB MiX
pi3HIMH CiTyKOaMU, TOKIMKAHUMHE JTiSITH y BIANOBIIHIN cdepi; 3MiHM eKOHOMIYHHX 1 COLlIaIbHUX YMOBH, acoIli-
HOBaHMX 13 HACHIBCTBOM [7].

B Crparerii p€ 3 npas autuan (2016-2021) 3a3HaueHo, M0 HACUIBCTBO LIOIO AiTei B yMOBaxX KOHQIIKTY
€ HETIPUITYCTUMHM, aJIKe, Y 3B 3KY 3 I[UM, JiTH OTPUMYIOTb (i3HUHi i ICHXOJIOTIYHI TPABMH, BIUTHB SIKMX MIPOJIO-
BXYIOTH BITIyBaTH i B TOCTKOHQIIIKTHHI HIepioa, ToMy, peaditiTaiist AiTeit Ta MOJIO1, BiAHOBICHHS iXHBOI TOBIpH
€ BKJIMBUM 3aBJaHHM, sike oTpedye Bupimenss (. 16) [19].

y pesomortii 1215 (2000) «IIpo 3axomau npoTu Habopy y 30poiHI crim AiTel Ta iX y4yacTi y 30poiHHUX
KOH(]IIIKTax» y paMKax po3poOKH MOJITHKY 3 HaJaHHS JOIIOMOTU KpaiHam, OXOIUleHHM KoH(rikramu, [lapma-
MeHTChKa AcamOures paqu €sponu ([TAp€) 3akmuikana: NpUIHHATH HaOip IiTel y 30poiiHi crid i feMoOinizyBa-
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TH JITEH, SIKi BXKe 3ay9eHi 10 iX JaB; 3a0€3MeYUTH MPOBEACHHS 3aX0/1iB (i3UYHOT, ICUXOJIOTIYHOI Ta COLIAIBHOT
peabuinitanii AiTel; cpuUaTH iX MOBEPHEHHIO JO IIUBUIBHOTO XKHUTTS, 0COOIMBO, 100 peati3allii mpaBa Ha OCBITY
[11]. y upomy KOHTEKCTI He MOXKkHa He moromutucs i3 H. B. CrenaneHko y Tomy, 1m0 «BHKOPHUCTAHHS TITESH SIK
YYaCHUKIB 30pOIHUX KOH(IIIKTIB B YMOBaX JEMOKPATUYHUX TpaHCcHopMalliil € HalkaxJIMBIIIAM POSIBOM JleTyMa-
Hi3allii, KOJIM IOPYLIYIOThCS HEBIA €MHI IpaBa JIIOAUHH BITHOCHO AiTeH — HalOIIbII ypa3IMBUX WIEHIB CyCHIb-
ctBa» [16, c. 179-180].

OnHUM 3 OCHOBHHUX IIpaB JIiTel, BpaXOBYIOUM iHTEPECH 1 MOTPeOU PO3BUTKY L€l BIKOBOI KaTeropii, € mpa-
BO Ha OCBITY. B yMoBax 30poiHHX KOH(QUIIKTIB YCKJIAJHIOETHCS 3a0e3TeueHHs YMOB I peai3allii mpas JiTeH,
30KpeMa i mpaBa Ha OCBITY. Sk 3a3Ha4eHO y TeMaTHYHOMY 3BiTi CrieniaiabHOi MOHITOpUHTOBOI Micii (CMM) ObBCE
B YKpaiHi «BrutiB KoH(IIIKTY Ha HaBYaJIbHI 3aKJIaid Ta JOCTYII AiTei 1o ocBiTh Ha Cxoxni ykpaian» (ciuens 2015
— G6epesenp 2020), 601i0Bi mil y310BXK JIiHIT 3ITKHESHHS CTAHOBJIATE 3arpo3y I (i3HUIHOTO i MCHUXIYHOTO 3A0POB s
JiTei i criBpoOiTHUKIB OCBITHBOI chepr. CMM KoHCTaTYE, 110 B yMOBaxX KOH(IIIKTY IIPUITUHEHO (DYHKIIOHYBaHHS
0araThOX 3aKJIaJIiB OCBITH, Y 3B’s3KY 3 UMM Oararo JiTel 3MyIlIeHi IepEeTHHATH JIHIIO 3ITKHEHHS, III00 IOTPaIUTH
Ha 3aHATTS, 00 IMePEeXOIUTH Ha JIUCTAHIlIiHE HaBYaHHS B iHII 3akiaan ocBiTH. CMM pekoMeHIye, mob CTOpOHU
3MIACHUIIN 3aX0JIH IS yOe3MeUeHHsT OCBITHROTO CEPEIOBHINA, a TAKOXK JIJIs 30epeKCHHS 3aKJIa B OCBITH SK IIH-
BiNbHUX 00’€KTiB [1, c. 4]. y IbOMY KOHTEKCTi MOXKeMO 3BepHYTHCS 10 pekomenanii 1459 (2000) «IIpo mnan miit
B iHTepecax aitelr KocoBo». Buxoasuu 3 Toro, 1m0 B yMOBax 30pOiHHX KOHQIIIKTIB AiTH CTPAXKIAIOTh, Y I[LOMY
nokymeHTi [TAp€ 3BepTaeThes 10 BCiX AeprkaB-wieHiB pE Ta iHIuX 3anikaBienux opranizamiii (FOHICE®, Mix-
Hapoauuii KomiteT UepBoHoro XpecTta, TOIIo) i3 3aKITMKOM 3A1HCHIOBATH HEBIIKIIaIH] 3aX0/1 00 ITOKPAIICHHS
ctanoBuia gitei. [llomo peamizamii npaBa Ha ocBiTy [TApE pekoMeHIye: MPUCKOPUTH BiTHOBJICHHS 3pyHHOBA-
HUX/ TIOIIKOKEHHUX IIKIIBHUX 00’ €KTiB; 3a0€3MeUnTH AOCTYI JO OCBITH, HABYAJILHUX MPUMIIIEHb 1 MICIb BiJ-
MOYHMHKY, peali3yBaTi MporpaMu MPOJOBKEHOTO IHS, PO3BUBATH MEPEXY MOLIKITBHUX YCTAaHOB; ONTUMI3yBaTH
npoliec HabyTTs AOIIKIIBHOI Ta IOYATKOBOI OCBITH; MOJNETIIYBaTH JOCTYI 70 HaBYAHHS IISIXOM 3a0€3MeUCHHS
OpraHi30BaHOI IOCTaBKH JiTEH y IIKOJIM; 3a0€31IeUyBaTH i ArOTOBKY BUUTENIB, 3IaTHUX HABYATH CBOIX YUHIB Tep-
MMAMOCTI IOJI0 1HIMUX HAPOJIIB, IIHHOCTEH MUPHOTO Yacy, IEMOKPaTHYHUM CTaHIapTaM, 3a0e3IeuyBaTH MIKOJIU
BIJIMOBIIHUMH HaBYAJILHUMH MaTepianamu [13].

3axucT mpaB JIiTeH 1 MiUIITKIB — BaXJIUBUH HaNpsiM AisUIBHOCTI €BPONEHCHKOro Cyay 3 MpaB JIOAUHU
(€CILI). Hum HakonmuueHo NpeleeHTHY MPaKTUKY LI0A0 3aXMUCTy IpaBa AiTel 1 MiUIITKIB Ha )KUTTA (CTaTTs 2
€KI1JI), mpuBathicTs (cTarts 8 €KIJI), moxo 3aboponu karyBans (crarts 3 €KIUI), cBobomu pemirii (craTTs 9
€KIL) romo. Jlo mpuknany, y cipasi Kayak v. Turkey (2012) €CITJI po3risiHyB BUNIaI0K CMEPTi HEIOBHOMITHIX
BHACITIIOK HAaCHJIbCTBA 3 00Ky yuHiB y npuMirmienHi mkomu. €CIUI miaTBepakeHo, o AepkaBa IMOpyIIuia mo-
3UTHBHI 3000B’sI3aHHS 100 MPaBa Ha )KUTTS, 1 3p00JIEHO BUCHOBOK, IO JIITH € OCOOJIMBO BPa3IMBUMH, Y 3B 3Ky
3 9MM, BiJ JAEp’KaBHUX OPTaHiB BUMAraeTbes 3AIHCHEHHs cHenn(ivHUX 3aXO0JiB ISl YCYHEHHS PU3UKIB KHUTTIO
1 3JI0pOB’I0 JiITEH, 30KpeMa, 3a0e3MeUCeHHS HAJIEKHOTO KOHTPOJIIO Ta OXOPOHHM IKUTBHUX MPUMIIIEHb. Y CIIpaBi
V K. v. Russia (2017) €CIIJI posrasiHyTO cuTyalito mojo mopymeHHs ctarti 3 €CIJI «3abopoHa kaTyBaHHS.
Tak, y 3axiaji JOMKIIEHOT OCBITH 10 IUTHHH BIKOM 4 pOKM BUXOBATelli 3aCTOCOBYBAJIM TaKi «BUXOBHI» 3aX0[IH,
SIK: 3aKJICFOBAHHS POTHKA CKOTYEM, IPHUMYCOBHI MPUIOM aHTUOI0THKIB 0€3 IPU3HAYCHHS JTiKaps a0o 3roau 6aTh-
KiB, 130JA11is1 y TeMHOMY IipuMitieHHi. CripoOu 6aThKiB iHIMIIOBATH KpUMiHATEHE POBAKEHHS 32 IIUMH (paKTaMU
He Oymu epexrnBHuME. €CIL y mift cripaBi Bu3HaB mopymeHHs Aep>kaBoro crarti 3 €KILI sk y MmaTepiambHOMY
((axr 3HYmAHB OyI0 BU3HAHO SK MOBOPKEHHSM, II0 IPHUHUXKYE TiAHICTH), TaK i B MPOIECYaIbHOMY PO3yMiHHI,
OCKIJIbKH JiepKaBa He BUKOHAJIA TIO3UTHUBHI 30008’ s13aHHsI 11010 HAIIGKHOTO PO3CIiIyBaHHS TaKUX BUMAJKIB [18,
c. 258, 259].

y 3B’SI3KY 3 €BPONEHCHKOIO iHTETPAILli€l0 HAIIOT IEPKABU aKTYaIbHOKO € IMIUIEMEHTAIliS MOJI0KEHb aKTiB
p€ npo 3abe3neyueHHs IpaB AiTeH 3arajoM Ta B yMOBax 30pOHHUX KOH(]IIIKTIB 30KpeMa. Iie mpsMo repeadadeHo
CTpaTEriyHUM MPOTrPaMHUM TOoKyMeHTOM «Ilman miif pamu €Bporu aus ykpaian Ha 2018-2021 pp.». Tak, iineTbes
PO CHIBIpaIo Hamoi AepxaBu Ta pE. yKkpaiHa Hapa3i 3000B’S3y€ThCs Y3TOJUTH HAIllOHAJIbHE 3aKOHOAABCTBO,
IHCTUTYIIII Ta IPAKTHKY 3 MIPUHIIUIIAMH BEPXOBEHCTBA IpaBa i JeMOKparTii, €BpOIeHChKIMH CTaHIapTaMu y chepi
MIpaB JIOJMHH, 30KpeMa 1010 3a00iraHHs HACHILCTBY IPOTH TiTeH 1 CIPUAHHS ITpaBaM IUTHHH, a pE 6epeThes
MiATPUMYBATH YKpaiHy y BUKOHaHHI i 3000B’s3aHb [10].

YIOCKOHAJICHHS CHCTEMH 3a0€3IIeUeHH IIPaB Ta CBOOO/ JIIOAWHHM, Y TOMY YHCII AUTHHH, 3 YpaxXyBaHHAM
MDKHApOJIHUX, 30KpeMa €BPOIICHCHKNX, CTAaHIAPTIB Y Il cdepi, € CTpaTeriqyHnM HaIpsIMOM BITYHU3HSIHOI JeprKaB-
Hoi nomituku. Tak, y Harionanshii ctparerii y cdepi npas mroauau (2021) BU3Ha4eHO OCHOBHI MPOOJIEMH Y Il
cepi i BiIMOBIIHI HANPSAMH, y paMKax KOXKHOTO 3 SKUX C()OPMOBAHO CTPATETiYHY IIiJIb, 3aBJIaHHS Ta OUiKyBaHi
pe3yIbTaTH. Y paMKax HaIIOro JIOCHTIKEHHS 30CepeIMMO yBary Ha CTpaTeTiuHi HarpsMu, okpecieni y § 17 «3a-
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KoHcTuTyuiliHe npaBo. AaMiHiCTpaTMBHe npaso i npouec. ®iHaHCOBe npaso.
IHdopmauiliHe npaBo. MixxHapoaHe npaso.

OesrnedyeHHs MpaBa Ha OCBiTY» 1 § 18 «3abe3nedenns npas qutuHNWY. CTpaTteriyHa s y Hanpsami § 17 — 3a0e3-
MEUCHHS PIBHOTO JOCTYIY KOXXHOTO JI0 KICHOI OCBITH, sIKa Ma€ 3700yBaTUCS B yMOBaxX O€3MEUHOr0 OCBITHBOTO
CEepeJIOBHIIA, OJHE 3 BIIMOBITHUX 3aBAaHb — «3a0e31eueHHs PYHKIIIOHYBaHHS O€3MIEYHOT0 OCBITHROTO CEpEIOBH-
ma y 3akiajaax ocBituy. CTpareriuba e y HanpsamKy § 18 — 3abe3neueHHs 1 3aXUCT mpaB JiTel B YKpaiHi Bill-
MOBIJTHO 10 MIDKHAPOJHUX, Y TOMY YUCIIi €BPONENCHKHX, cTaHapTiB. Cepell 3aBjaHb: CTBOPEHHS €(PEKTUBHOI CHC-
TEMH 3a100iraHHs 1 IPOTHIIT MOPYIIEHHAM paB JiTel, HACKIIbCTBY II0JIO0 iTeH; yIOCKOHAIEHHS 3aKOHOIaBCTBa
y cthepi OXOpPOHHU IUTHHCTBA, 3a1I00iraHHs 1 TPOTUIIT HACHIIBCTBY II0JIO0 JiTeH, IPUBEACHHS HOTO y BiIIOBITHICTH
JI0 MIXKHAPOJHUX CTaHJAPTIB; CTBOPSHHS YMOB JIJIsl HEJIOMYIIEHHS YJacTi HiTel y 30poitHIX KOH(IIKTaX, po3po-
OJICHHST MEXaHI3MIB HaIaHHS ITUTBT 1 COIIaIbHAX TapaHTii ITSAM, SIKi TOCTPAXKIAJId BHACIIIOK BOEHHUX il [12].

BucnoBku. OTxe, paga €Bponu Halae BeJIMKe 3HAUCHHS 3a0e3IeUeHHIO MpaB i cBoOO aiTell 3aragom
Ta B yMOBax 30pOMHHUX KOH(DIIKTIB 30KpeMa. i€ OpraHi3aiielo po3po0IeHO KOMIICKC JOKYMEHTIB, B SKHX 3a-
KPIIUICHO SIK IIpaBa JiTei, Tak 1 BIANOBIHI TapaHTii, aKlEHTOBAHO, 110 MOPYIICHHS MPaB JIiTei, 0COOINBO MpaBa
Ha OCBITY, Ma€ cepiio3Hi HeraTuBHI HacHiaku. Came ToMy, Y TOKyMeHTaX pE€ HAarolomeHo Ha He0OX1JHICTh CTBO-
PEHHS YMOB, CHPHUSTIMBHX JUI HAOYTTS AIThMH IiJ 9ac 30pOHHUX KOHQJIIIKTIB sIKiCHOI OCBITH Ha BCiX PiBHIX, a
TaKOoX 30epEKCHHS 3aKJIa/liB OCBITH K IIUBUIBHUX 00’€KTiB, OC3MEYHHUX IS YUHIB 1 BUNTEIIB. pa30M 3 THM, Ha
HAIIl TTOTJISA, AOIUIBHO PO3TIISTHYTH MOKJIMBICTH CTBOPEHHS CHCTEMAaTH30BaHOTO aKTy pE MO0 KOMILIEKCHOTO
3aXMCTy MpaB JiTel B yMOBax 30pOHHUX KOH(MIIIKTIB i HOCTKOH(IIIKTHUX MEPIOiB.
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€BPOIIENICHKI CTAHJIAPTHU CITPABEVIMBOI'O CYJTY TA IX
3ACTOCYBAHHS I YAC BUPIIIEHHS ITYBJIYHO-IIPABOBUX CIIOPIB

Y emammi 30iicneno ananiz e6poneticbkux cmanoapmis cnpaseoausozo cyoy ma 00cIioNceHo npobiemu ix 3a-
cmocysanta 8 Yrpaini nio yac upiuiennsa nyoaiuHo-npagosux cnopis. Busnaueno ma oxapakmepuzo8aHo €8pONeLiCoKi
CMAHOApMU CHPABedU8020 cy0y ma po3eIAHYmMo OOKYMEeHMU I NONONCEHHS, 8 AKUX GOHU 3AKPINieHi. AKYenmosaHo,
WO MINHCHApOOHI 002060pu YKpainu, 3200a Ha 00608 s3K08icmb saxux Hadana Bepxoenoto Padoro Vkpainu, € Odxcepenamu
npasa, sKi 3acmoco8yioms GiMyUHAHI AOMIHICMPAmueni cyou ma aKi 3atmaioms 01 HUX npiopumemmue micye 6 icpap-
Xii 3axonoO0ascmea, a momy nocioaroms HA036UUAUHO BANCIUBE MiCYe Y NPABOEIll CUCIeMI HAWOT 0epicasu.

V3aeanvneno npaxmuky sacmocysannsn aominicmpamusnumu cyoamu Koneenyii npo 3axucm npas noouHu i
OCHOBONOOACHUX C80O00 MA NPOMOKOIE 00 Hel, a MaKoic npasosux nozuyitl €eponeticbko2o cyoy 3 npas oouHu (ma-
Koorc — €CILII). Biomiueno, wo 3 oeniady ma nonodicents Yeoou npo acoyiayito misxc Yxpainoro, 3 00Hi€i cmopoHu, ma
Esponeticokum Corozom, €8poneticokum cnigmosapucmeom 3 amomHol enepeii i IXHimu depacasamu-yuieHamu, 3 iHuol
CMOpoHU, OKpIM iHwoeo, Ykpaina 30008 szana ypaxosyeamu npaxmuxy Cyoy €gponeticbkozo Cow3sy (maxoaxc — Cyo
€C).

Osnayeno, wo 6 Ykpaini € npobiema eOHocmi Cy0080i NPAKMUKU, 8 MOMY YUCTI | W00 3ACMOCYBAHHSA NOLO-
JHCEHb MINCHAPOOHUX 002080DI6 A NPABOBUX BUCHOBKIE MIJICHAPOOHUX CYO08UX ycmaHno8. IIpu ybomy HazonouieHo, wo
NOCUNAHHAL Y CYOOBUX PILUEeHHSIX aOMiHicmpamueHux cyoie Yxpainu na piwenns €CILI ma Cyoy €C € neobxionum, oco-
01480 Y CNPABAX, 8 AKUX NPABOSA NO3UYIL BUCTOBTIIOEMBCS nepule i BUCHOBKU CYOY MONCYIb Mamu )yHOaMeHmAIbHe
3HAYeHHs Ol NPABO3ACMOCYBANHSA. 30KpeMa, ye cnpuse €OHOCmi cy0080i NPaKmuKuy, 6URPAGIAE HedONiKY HAYIOHANb-
HO20 3aKOHO0A8CMEA, 30IUNCYE I3 €BPONELICLKOI0 CUCMEMOI0 NPAsa.

Ypaxosyrouu ooceio kpain €C, 3aysasiceno, wo 8i0oKpemiena cucmema aOMIHICMPAMUBHUX cyoig 6i0 THUUX
cyoie, nioguwyroyu npogecionanizm cyoodie ma AKicms cy008020 npoyecy, epekmughiuie 3abesneuye cnpaseoiuse ma
ceocuacue upiueHns Cnopie y cgepi nyoaiuHo-npagosux 8i0HOCUH.

3pobaero 8ucHo8oK, Wo €8PONELCLKI CIAaHOapmu CAPaseoru8oco Cyoy — ye CUcmema npasosux HOpM, 3aKpi-
naeHux misxcnapoono-npagosumu akmamu €C, piwmennamu €CIII, Cyoy €C, inuumu e8poneicbKumu cyoosumu opea-
HamMu ma pekoOMeHOAyisMU €BPONEUCLKUX MINCHAPOOHUX OP2aHI3ayill, Wo 6CMAHOGIIONMb NPABo 0coOU HA eheKkmug-
HULL 3aCib NPago8o2o 3axuUcmy 6 HAYIOHAILHOMY 0p2aHi, 00CMYn 00 cyoy, CNpABedIUsUll ma nyoaiuHul cy008uti po3eiso,
0008 ’13K08ICb 0OCMAMOYHO20 CYO08020 PIUEHHS TNOWO.

Knrouosi cnosa: esponeiicoki cmanoapmu, cnpaseoausuti cyo, aOMiHICmpamuere cy0OYUHCMB0, NYyOaiuHOo-
npagosuil cnip, peghpopmysanHs.

Tsvirkun Yu.

European standards of a fair trial and their application during the solution public legal disputes

The article analyzes the European fair trial standards and examines the problems of ensuring them in Ukraine
during the resolution of public legal disputes. The European standards of a fair trial are defined and characterized, and
the documents and norms in which they are established are considered. It is emphasized that the international treaties of
Ukraine, whose binding consent has been given by the Verkhovna Rada of Ukraine, are sources of law that are applied
by domestic administrative courts and that occupy a priority place for them in the hierarchy of legislation, and therefore
occupy an extremely important place in the legal system of our state.

The practice of application by administrative courts of the Convention on the Protection of Human Rights
and Fundamental Freedoms and its protocols, as well as legal positions of the European Court of Human Rights, is
summarized. It is noted that in view of the provisions of the Association Agreement between Ukraine, on the one hand,
and the European Union, the European Atomic Energy Community and their member states, on the other hand, Ukraine,
among other things, is obliged to take into account the practice of the Court of Justice of the European Union (Court
of justice).
© tOpiit Ligipkys, 2022
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It was noted that there is a problem of the unity of judicial practice in Ukraine, including the application of
the provisions of international treaties and legal conclusions of international judicial institutions. However, it was
emphasized that reference in judicial decisions of administrative courts of Ukraine to decisions of the ECtHR and
the Court of the EU is necessary, especially in cases in which the legal position is expressed for the first time and the
conclusions of the court may be of fundamental importance for law enforcement. In particular, it promotes the unity of
judicial practice, corrects the shortcomings of national legislation, brings it closer to the European legal system.

Taking into account the experience of the EU countries, it is noted that a separate system of administrative
courts from other courts, increasing the professionalism of judges and the quality of the judicial process, more effectively
ensures a fair and timely resolution of disputes in the field of public-legal relations.

It was concluded that the European standards of a fair trial are a system of legal norms established by
international legal acts of the EU, decisions of the ECtHR, the Court of Justice of the EU, other European judicial bodies
and recommendations of European international organizations, which establish the right of a person to an effective means
of legal protection in a national body, access to court, fair and public trial, binding final court decision, etc.

Keywords: European standards, fair trial, administrative proceedings, public legal dispute, reformation.

ITocranoBka npo0;aemu. 30008’ s13aHHS IepkKaBU 3a0€3M1eUUTH 0c001 HATIEKHUN TOCTYI 10 IPABOCY IS
NPSAMO BUILIMBAE 13 HAIlIOHAIFHHUX Ta MDKHApOJAHUX HOPM IpaBa, 30KpeMa, i3 npunucie KonctuTyuii ykpainu ta
MOJIO’KEHb €BPONCHCHKOT KOHBEHIIIT PO 3aXUCT TPaB JIFOIMHHU 1 OCHOBOIIOJIOKHUX CBOOO/I.

HasBHicTE e(eKTUBHOI CUCTEMH aJAMIHICTPATUBHUX CY/IB, SKi B yKpaiHi BHPIIIYIOTh MyOIi4HO-IIPABOBI
CIIOpH, € OJTHIEFO 13 BUMOT, SIKi CTaBIIATHCS 10 YKPaiHHU ii MIXXHAPOTHUMHY ITapTHEPAMH, OCKUILKH TIpaBa, CBOOOIH
Ta IHTEPECH JIFOIMHU MAIOTh OyTH 3aXHIICHHI BiJl CBABIJUISA BJIAJIH. 1€ € BAKIMBOIO TAPAHTIEIO peaTi3aiii IpUHITH-
Iy BiJIMOBIIATBHOCTI JEPKaBH 32 CBOIO NIsUTHHICTB TIepe 0CO00IO.

B ykpaiHi mocTynoBo 31iHCHIOEThCS TIpoIiec peOpMYBaHHS CYIIIB 13 ypaxyBaHHSAM MIKHAPOIHUX, 30Kpe-
Ma €BPOIECHCHKUX CTAHAAPTIB Ta NMPHHIHUIIIB. PO3MoYaTa cyaoBa pedopMa, 3aBepIiIeHHs K01 BiJl YKpaiHH BHUMa-
raloTh €BPOIEHCHKI IHCTUTYMIT SIK B1J IepXKaBH, sika Mae HaMip BCTYNUTH A0 €Bponeiicbkoro Corozy (nani — €C),
MO>KE YBIHYATHCh YCIIXOM TiJIBKH 32 YMOBH, KOJH MDKHAPOJIHI CTAHAAPTHU 1 MPUHLIUIHN OyAyTh BIPOBAKEHI B
HaIIi KpaiHi B yci cepu myOmigHOTro KHUTTS, & IOCTYII 10 CIPABESITMBOTO PaBOCYAs Oy ie rapaHTOBaHUM.

3a0e3meycHHsT BEPXOBEHCTBA IIPaBa, CIIPABEIUIMBOIO CyAy Ta IOTPUMAaHHS 0a30BHX IIpaB JIIOAWHU €
HEBiI’€MHUMH CKJIQJIOBHMH TIOJIITHIHUX BUMOT JUIS BCTYITy yKpaiau go €C.

AKTyalbHICTh JOCHI/PKYBaHOI TEMH 3YMOBIIOETHCS AMHAMIKOIO PO3BUTKY BITHOCHH B NPaBOBiit cdepi
MDK yKpaiHoro Ta €C, BUHHKHEHHSM IIepe]] YKpaiHOI HOBUX 3000B’s3aHb MO0 IHTETpaii 10 €BPOIEHCHKOTO
MPaBOBOT'O MPOCTOPY, IO B CBOKO YEpry nepeadadae iCTOTHI MEPETBOPEHHS Y IAPHHI 3aXHUCTY MPaB JIFOIWHH, 30-
Kpema, y cdepi 3a0e3nedeHHs €BPONEHChKUX CTAHIAPTIB I0JI0 JOCTYITY OCOOH JI0 CTIIPaBEAJTUBOTO CYIY.

IIpornec inTerpamnii ykpaiHu 10 €BpONEHCHKOTO CIIBTOBAPUCTBA BUMArae JJOKOPIHHUX 3MiH IIJISIXOM IIPO-
BEJICHHSI HU3KHU pedopM, y ToMy 4ucdi 1 y cdepi mpaBocyas. L1006 BinHOcHHN Mik 0c00010 1 Cy0’€KTaMU BIIaJHUX
MIOBHOBaXKEHb Oa3yBamcs Ha Gitocodii HEYXMIBHOTO TOTPUMaHHS OCTAaHHIMM (PyHIAMEHTAIBHUX NPaB 1 cBOOO
JIOAVHY, YKpaiHa Mae SKHAWIIBUIIIC iMIUIEMEHTYBATH MiKHAPOIHO-TIPABOBI HOPMHU Ta 3alPOBAIWTH IPABOBI
MEXaHi3MH, 5IKi 320€3MeUyI0Th €BPONECHCHKI CTAaHIAPTH CIIPABEATHBOTO CYJAOYMHCTBA.

IIpoGiiemu pehopMyBaHHS CUCTEMH aJIMIHICTPATUBHUX CYAIB Ta ii ojabiie GyHKIIOHYBaHHS, CTaTyCy
CYJUTIB IIMX CYJIiB, 3a0€3MEUYCHHS CIIPABEIITUBOTO CYTy Y CIIPaBax, B IKUX OJHA 13 CTOPIH 3/1MCHIOE ITyOIiuHO-BIa -
Hi yNIpaBIiHCHKI QYHKI{, Hafae aAMiHICTPATUBHI ITOCIYTH HA MiICTaBi 3aKOHOIABCTBA UM € Cy0’€KTOM BHOOPUOTO
nporiecy abo nporecy pedepenaymy, 30kpema, YpaxoByrodr BUMoru KoHBEHIIIT Tpo 3aXUCT MpaB JTIOJUHH
1 OCHOBOTIOJIOKHHUX CBOOO/I Ta MPOTOKOJIB J10 HEl, IPaKTUKU €BPOIENHCHKOT0 CYAyY 3 IPaB JIOJUHH,
Cyny €sporneticbkoro Coro3y, iHIIMX MiXKHAPOJHUX CYJ0BHX YCTAHOB, & TAKOXK 1HIIOTO 3apyO1’KHOTO JJOCBI-

21y, TOTpeOyIOTh OiTbII KOMIIEKCHOTO BUBYEHHSI.

AHaJi3 ocTaHHIX A0CHiIKeHb i mMyOuikaniid Bkasye Ha Te, 1[0 €BPOINEHCHKUM CTaHIApTaM B LAPHHI
npaBocynas (axiBusMu y raiysi mpaBa IpUAUIETHCS 3HAYHA yBara. BimmoBimgHill mpoOieMaTuIli MPUCBITUIN
mpari Taki BITYM3HAHI mochinHuku sk M. baiimypaToB, B. bessenko, H. braxisceka, B. bpunnes, A. Byuuk,
C. Boiinonosuy, 1. BoiiroBuy, /I. I'nan, C. T'onosaruii, B. I'opogosenko, H. 3agupaxka, JI. €Epecsko, B. Kpyko-
Bec, 1. Komiymiko, p. Kyii6ina, O. Ky3ssmenko, JI. JIys, B. Manspenko, A. Monaenko, 1. Hazapos, B. Onomenxo,
O. Heuwnraiino, O. [Tacentok, f. pomantok, I1. pyauk, O. Canenko, K. CmupaoBa, M. CmokoBu4, A. ®@panirys,
M. nypkas, 0. Hlemmrydenko, B. Illumkin Ta unmano iHmux. BogHodyac gaHa npodieMa 3auIacThCs aKTyalb-
HOIO 1 oTpeOye MoAaIbIIuX JOCTIIKEHb 3 OISy Ha MPOJOBXKEHHS peopMyBaHHS CYIOBOI CHCTEMH YKpaiHH,
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3MIHU HOPM MaTepialbHOIO Ta NMPOLECYalbHOrO MIPaBa, PO3BUTOK BIIHOCUH B NPABOBii chepi Mixk ykpaiHOO Ta
€C.

Mertoro cTaTTi € HOCTIKEHHS TPo0IeMH BIPOBA/DKEHHS B YKpaiHi €BpOIEHCHKMX CTaHIAPTIB CIIpaBe]-
JIMBOTO Cy[y Ta iX 3aCTOCYBaHHS IIiJ] 4aCc BUPIIIEHHS MyOIi4HO-IIPaBOBUX CIIOPIB.

BukJiag ocHoBHOTo MaTepiaJty pocainkeHHsi. MibKHaApOIHI TOTOBOPH YKpaiHH, 3rojia Ha 000B’I3KOBICTh
AKX HaJlaHa BepXxoBHOIO panoro ykpaiHu, € [pKkepelaMu paBa. BiTunsHsHI cyau, 30KkpeMa, SKi BUPIIIYIOTb ITy-
0J1iYHO-TIPaBOBI CIIOPH, MAIOTh iX HEOAMIHHO 3acTOcOBYBatu. IIpu IbOMy Mi>XKHApOIHI JOTOBOPU YKpaiHu (yroau,
KOHBEHIIi1, TaKTH, MPOTOKOJIM TOILO) 3aiMaIOTh JUIA aAMIHICTPAaTUBHUX CYAIB IIPIOPUTETHE MICIIE B iepapXxii 3aKo-
HOJIABCTBA, OCKUTBKH 3TiJHO 13 YaCTHHAMHU TIEPIIIOK0 Ta I’ ITOF0 cTaTTi 7 Kojekcy aaMiHicTpaTHBHOTO CYyJOYMHCTBA
YKpaiHH CyJl BUPIIIIY€e CTIpaBy BiAMoBiaHO 10 KOHCTUTYIIIT Ta 3aKOHIB yKpaiHH, a TAKOXK MIXKHAPOIHHUX JIOTOBOPIB,
3roia Ha 000B’SA3KOBICTh AKUX HasaHa BepxoBHOIO pajoro ykpaiHu. SIKIIo MKHApOIHUM JOTOBOPOM, 3Troja Ha
000B’SI3KOBICTh SIKOTO HajlaHa BepXoBHOIO paioro yKpaiHu, BCTAHOBIIEHI iHIII MpaBuUia, HIX Ti, 1[0 BCTAHOBJICHI
3aKOHOM, TO 3aCTOCOBYIOTBCS TIPABHJIa MDKHAPOJHOTO JIOTOBOPY yKpainu [1].

Bapto BiaMiTUTH, 1110 €BPONEHCHKI CTAHAAPTU CHPABEUIUBOTO CYAY 3aKPIIICHH] Y HU3LI €BPONEHCHKUX
MDKHAPOJHHUX IOKYMEHTIB — MDKHAPOJHHUX JIOTOBOPAX, K1, B 3AJIGKHOCTI B1JT iX FOPHIWYHOT CHITH, € 000B’ S3KOBHMH
JUTS yKpainu abo MaroTh pEKOMEHIAIIMHUX XapaKTep.

3 oAy Ha MoIepenHi JOCHiIKEHHS BITYM3HAHUX HAYKOBI[B, MKHAPOHI NPABOBI CTAHAAPTH MOXKHA
MOITUTH Ha Taki rpynu: 1) MKHApOJHI CTAaHIAPTH, SKi MICTATHCS Y 3aralbHOCBITOBUX JOKYMEHTaX; 2) perio-
HaJIbHI, HAIIPHUKIIAJ], €BPOICHCHKI CTAHMAPTH, SKi 3aKpIIUICHI B €BPONCHCHKHX MIXKHAPOJTHHUX ITPABOBUX aKTaX.
Kpim msoro, y chepi npaBocyaas Mi>KHApOIHI CTAHAAPTH B HAYKOBIH JiTeparypi KiacudikyoTees Ha: 1) 6a30Bi
— yHIBepcaJbHi MKHApO/IHI CTaHJapPTH, 3aKPIlJIeHi B OCHOBOIIOJIOKHHX JIOKYMEHTAX, 110 BU3HAYAIOTh CTAHIAPTH
MIPaBOBO1 IepkaBy; 2) CrelliaibHi — ramy3eBi MbKHApOAHI cTaHAapTu y cepi mpaBocynas; 3) MiXKHApOIHI CTaH-
JapTH, BTUICH] y MPAKTHI MIKHAPOIAHHUX IOPUCIUKIIHHUX opraHiB [2, ¢. 54; 3, c. 352; 4, ¢. 266-267].

OTxe, eBPOIEHCHKI CTaHAAPTH CIIPABEIUIMBOTO CYLy MICTATHCS B PETIOHATBHIX MIKHAPOIHHUX JOKYMEH-
Tax — B €BPOINEHCHKUX MIXKHAPOAHUX IPaBOBUX akTax. Jlo MpHKiIany, €BpONEHCHKIMHU Mi>KHAPOIHUMH IPABOBUMH
aKTaMH B I1ii cepi € KOHBEHIIis PO 3aXUCT MpaB JIFOAMHH Ta OCHOBOIIOJIOKHUX cB000a 1950 poky, pekoMeHaaIlis
Ne (94) 12 mono He3ane)HOCTI, eheKTUBHOCTI Ta poili cyAiB (yxBaseHa KomiteTom MiHicTpiB pagu €Bponu Ha
518 3aciganni 3actymuukiB MinicTpis 13.10.1994), €ppomneiicska Xaprist mpo cratyc cyanis 1998 poky, BucHoBku
KoncynpratuBHOI pamy eBporeichkix cyaniB aus KomiteTy MiHICTpiB pagu €Bpomnu pi3HUX POKIB TOIIO.

TepMiH «eBpOMENChKi CTaHAAPTH CIIPABEIMBOTO CY1y» € YCTAJICHUM y CydacHii Teopii aj-
MiHiCTpaTI/IBHOFO CYAOUMHCTBA Ta MOXKE 3aCTOCOBYBATHUCH SIK y3arajlbHCHA Ha3Ba CUCTCMHA 3aKpiHHe'
HUX y 3aKOHOJIaBCTBI €Bporneiicbkoro Coro3y MpaBoBUX HOPM, 1110 BCTAaHOBIIIOIOTH IIpaBa 0CcOOM B
aJIMiHICTPATUBHOMY CY/IOYMHCTBI Ta FApaHTYIOTh iX peasizaililo, a Takok chOpMOBaHUX Ha IX OCHO-
Bl MPAaBOBUX 3BUYAIB [5, c. 188].

KonBeH11ist mpo 3axXUCT NpaB JIIOJUHU i OCHOBOIIOJIOKHHUX CBOOOJ € BaXKIMBUM iHCTPYMEHTOM Y 3aXHUCTI
npas JouHu (Takox — Konsenttist a6o €EKILT). [ToHSATTS Ta cucTemMa €éBpONeHChKIX CTaHAApTIB CIIPaBe/I-
JTUBOTO Cyy TPAAULIHHO MOB’I3yI0ThCs 31 cTaTTero 6 miei Konentii. Crarrs 6 €KILI, 30kpema, 3akpi-
TUTIOE, IO KO’KEH MA€ MPaBo HA CIIPABEITUBHIH 1 MyOIIYHIHA PO3TIIS HOTO CIIPaBH YIPOAOBK PO3YMHOTO CTPOKY
HE3aJICKHHUM 1 0€3CTOPOHHIM CYZ0M, BCTAHOBIICHHM 3aKOHOM, SIKHH BUPIIIUTH CIIP I0J10 HOTO MpaB Ta 000B’A3KIB
[UBIIHHOTO XapakTepy abo BCTAHOBUTH OOIPYHTOBAHICTH OY/Ib-SIKOTO BUCYHYTOTO MPOTH HHOTO KPHUMIiHAIBHOTO
o6BuHyBaueHHs. Cyq0Be pillIeHHs MPOTroJIoIIyeThCs MyOmivHO, aje mpeca i my6iika MoXyTh OyTH He IOMyIIeHi
JI0 3JIM 3aCiflaHb MPOTITOM YChOTO CYOBOTO PO3IJIsAY a00 MOro 4acTHHH B iHTEpecax MOpaii, TPOMaJChbKOro
MOPAIKY UM HAI[IOHAJIBHOI OE3MEeKH B IEMOKPATHYHOMY CYCIIIBCTBI, SKIIIO TOTO BUMAaraloTh iHTEPECH HETIOBHO-
JITHIX 200 3aXUCT IPUBATHOTO KUTTS CTOPiH, 800 — Ti€I0 MipOI0, IO BU3HAHA CYIOM CYBOPO HEOOXITHOIO, — KOJIU
3a 0COONMMBUX 00CTABUH MyOJIIYHICTh PO3IIISLY MOXKE 3aIUIKOAUTH iHTepecaM npaBocyans [6].

Crarrs 6 — Haiicknagaima B KonBenmii 3 orsay Ha cdepy il 3aCTOCyBaHHS, Ha KUTBKICTh MATAHb, SIKi Y
3B’SI3Ky 3 LIMM BUHHUKAIOTh, Ta HA 00cHT ii TirymaueHHs CTpacOyp3bkuM cyaoM [7, c. 7]. BpaxoByrouu CTpyKTypy
i€l cTarTi, TOCTITHUKA BUAUISIOTH IBa ACIIEKTH, Ki 320€3MeUyI0Th IPaBO Ha CIPABEUIHBUHN CY — IHCTUTYIIHAN
(200 IHCTUTYLIOHATIBHMUI) Ta MPOLECYATbHUH.

IHCTHTYHINHHMI acTIeKT, OB S3yIOTh 13 CHCTEMOIO CYA0YCTPOIO. Jlo HOTO BiJHOCSITH TaKi CKJIAIO0BI: - He-
3alIe)KHUH Ta OE3CTOPOHHIM CY/I; - CyJl, BCTAHOBJICHUH 3aKOHOM.

€Bporeiicbkuii cyn 3 npas JroauHu (Takox — €CIT), posrasnaroun TUTaHHS 00 HE3aJIeKHOCTI Cyay,
3a3HAYMB, IO MOHATTS «HE3AICHKHHNA CY/I» OXOILTIOE JIBa OCHOBHI aCIIEKTH: HE3alIeKHICTh BiJl BUKOHABYOT BJIAJIH 1

78 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npasosHaBcTBa. 3 (31)/2022



KoHcTuTyuiliHe npaBo. AaMiHiCTpaTMBHe npaso i npouec. ®iHaHCOBe npaso.
IHdopmauiliHe npaBo. MixxHapoaHe npaso.

BiJZl cTopiH (crpaBa «Pineaticen TpoTH ABCTpii»). it TOro, 100 BCTAHOBUTH, YA MOXKE CYJl BBAXKATHUCS «HE3aJICK-
HUM» y po3yMiHHI MyHKTY 1 ctaTTi 6 KOoHBeHIIii, CTi1 3BepHYTH yBary Ha criocié mpu3HadyeHHs HOTro YiICHIB 1 CTPOK
iXHIX TTOBHOBa)XCHb, ICHyBaHHS TapaHTIi MPOTH THUCKY 330BHI, a TAKOXK Ha T€, YN BHUIJISJIAE OPTaH HE3AICKHUM
(cmpaBu «®inanei npotu Cronyuenoro KopomisctBay, «Onexcanap Bonkos npotu ykpainu»). CTocoBHO 0e3-
CTOPOHHOCTI CyAy, TO, IO-TiepIlie, CyJl TOBUHEH OYTH Cy0’ €KTUBHO BUJIbHUHN BiJ yHepeXKeHHs Y1 3a1[iKaBICHOCTI B
pe3yabTati CpaBy, MO-Ipyre, BiH TaKoX Mae OyTu 6€3CTOPOHHIH 3 00’ €KTUBHOT TOUKHU 30pY, TOOTO Mae 3amporio-
HYBaTH JOCTATHI TapaHTii JJIs TOTO, 00 BUKIFOYATH Oy Ib-IKUH OOTPYHTOBaHHHA CYMHIB y HOTO O€3CTOPOHHOCTI
(cripaBa «®inmieii npotu CriorydeHoro KopoiiBcTBay).

CkrazioBa npaBa Ha CIpaBEIUIUBUI CYI, SIK «CYA, BCTAHOBJICHUI 3aKOHOMY € ITUPOKHM 32 CBOIM 3MiCTOM
nonsitTsiM. €CILJI 3BepTae yBary, 1o (¢pa3a «BCTAaHOBJIICHUI 3aKOHOM» MTOITUPIOETHLCS HE JIUIIIE HA TIPABOBY OCHO-
BY BJIaCHE iICHYBaHHS «CyIy», a i mependadae TOTPAMaHHS TAKUM CYIOM MIEBHUX HOPM, IO PETYIIOIOTH HOTO Ai-
SUTBHICTH. 30KpEMa, BHCIIOBIICHO TYMKY, III0 TEPMiH «CYIOM, BCTAHOBJICHUM 3aKOHOM» y IyHKTI 1 cTaTTi 6 mepe-
0auae «ycCro OpraHizauliifiHy CTpYKTypy CyIiB, BKIIOYHO 3 (...) MUTAaHHAMH, 110 HAJEKaTh 0 FOPUCAUKIII MEBHUX
Kareropiit cymis (...)» (cupaBa «3aHa IpoTH ABCTPii»).

[IponecyansHuii actiekT, sIKuii 3a0e3redye MpaBo Ha CIpaBeIIHBUH CY, 3 OTIAY Ha cTarTio 6 KoHBeHii,
OB’ SI3YIOTH 13 CYJOBHMH IpolieaypamMu. Jlo HbOro BITHOCATh TaKi CKJIAJOBI: TOCHYn 00 Cydy; CIIPaBEIUINBICTb;
MyOJIIYHICTh CYAOBOTO PO3IJISAY, NpoliecyalbHa PIBHICTb CTOPIH, PO3IJIL]] CIIPABH HPOTATOM PO3YMHOI'O CTPOKY,
OOIPYHTOBAHICTb PIlLICHHS CYIY.

[IpaBo Ha nOCTYN 70 Cyay Ma€ B OCHOBI MPUHIIUIT MI>XHAPOJHOTO MPaBa, KUK 3a00pOHSE BIIMOBY B Tpa-
Bocyaai («["ommep»). 1ie CTOCYEThCS 1 «IIMBUTLHOTOY, 1 «KKPUMIHAJIILHOTOY» MpoBaKeHHs («/IeBeepy, m. 48-54) ta
nepeadayae mpaBo Ha OTpUMaHHsI piteHHs cyay («"andi»). [Ticist TpuBasioro rnepiogy BUKIFOYESHHS TaKOX OyII0
BIIPOBAKEHO MPABO Ha JIOCTYII A0 CYAy B aaMiHicTpaTuBHUX cipaBax («HOmin nmpotu Ecrownii» (Julin v. Estonia)
[7, c. 33]. OTxe, mOCTYII 10 CYy € OMHKM 3 FTOJOBHUX CKJIAIOBHX €JIEMEHTIB Y CHCTEMI CIPABEIIMBOTO CYIOUNH-
CTBa 3 yciMa aTpuOyTamMH Cy10Boi opMH KOHTPOIIIO: ieprkaBa He MOYKe 0OMEXHUTH a0 CKacyBaTH CyJAOBHI KOHTP-
oJIb y TIeBHUX rany3sx (cmpasa «['ongep mpotu Crnonydenoro Kopomisctay). €CII y pimeHHi B 3a3Ha4eHil
CITpaBi 3a3HAYMB, 1110 MTPABO JOCTYITY J0 CYAY € OJHUM 13 HEBiJl'EMHUX CKJIaJIOBHX IIPaBa, Mepe0adeHIuX IMyHKTOM
1 crarti 6 KoHBeHIIi1, ajpke OCTaHHS TapaHTye KOXKHIN 0co01 TpaBo HA PO3IIIA B CYAi Oynb-sikoro criopy. BoaHo-
Yac MpaBo JOCTYIY J0 CyIy He € aDCONIFOTHUM 1 MOXKe IIIATaTH ooOMexkeHHsIM. [TpoTe Taki 0OMeXeHHS TOBHHHI
3aCTOCOBYBATHUCH 3 JICTITUMHOIO METOIO Ta MOBUHHI 30€epiraTi NponopuiiHiCTh MK 3aCTOCOBYBaHUMH 3aCO0aMHU
Ta nocrasneHoro Metoro (crpasa «Ilondienscrki Ta [y IMonmype npotu Iomsri»).

IIpaBo KOKHOTO Ha «CIpPaBETMBUID PO3MIIS HOTO CIIpaBH, HAIIEBHO, HAWBAXKIIMBILINN €JIEMEHT CTATTi 6
€KIJI. BuMmora «cnpaBeIIHBOCTI» OXOILTIOE CYA0BE MPOBAPKEHHS B IIUIOMY, a IINTAHHS IIPO T€, 91 OYB CyIOBHI
PO3TIIS] «CIpaBeUIMBUMY, 3’ICOBYIOTh IIUIIXOM CYKYITHOTO aHaJIi3y BCiX €TaliB MPOBAKCHHS, a HE JINIIE KOH-
KPETHOTO IHIMACHTY abo0 MPOLeCyalbHOTO MOPYLICHHS; 3aCTOCOBYEThCS 0 BCHOTO PO3IIISAY 1 HE OOMEKYETHCS
JIVIIIE PO3TILIIOM CIIPABH 33 YUACTIO «CTOPin» (crpaBa «MouHemt Ta Moppic npotu CrionydeHoro KopomiBcTsay).

IIpaBo Ha MyOJIIYHICTE CYA0BOTO PO3MIISY, SIKE Iepe0dadac mpaBo 3assBHUKA BUMAraru, oo TpeTi 0coou
Ta 3aco0u MacoBoi iH(opMaIlii OyJIi IPUCYTHIMHU Ha CITyXaHHI — 3aXHUIIa€ CTOPOHM Y MPOBAHKECHHI BiJl «TAEMHO-
T'o» MPaBOCYIIA — 11032 TPOMAJICEKHM KOHTPOJIEM; 1€ TAKOXK € OJTHUM 13 3ac001B 3a0e3TeueHHS JOBIPH 10 CY/IiB
(cmipaBa «piman mpotu ABCTpii»). [IpaBo Ha mMyOIIiYHICTh TaKOX Nepeadaydae NpaBo Ha ONPHIIOAHEHHS PillleHHS
cyny («IIperro Ta iHmi npotu Itamiiy).

CynoBuii po3TiIsII BU3HAECTHCS CIPABEUIMBUM TIPH YMOBI 3a0€3MeUeHHs PiBHOTO MPOIIECYALHOTO MOJI0-
JKEHHsI CTOPIiH, [0 MPUUMAIOTh y4acTh y criopi. [TporecyalibHa piBHICTh CTOPIH BUMAarae, o0 KOXHili CTOpOHi
OyIl0 HaJaHO PO3YMHY MOKJIMBICTB IIPEIT’ IBUTH TOBOAH y CIIPaBi 32 YMOB, SIKi HE CTABUTUMYTDH OIHY CTOPOHY B
HEBUTITHE CTAaHOBHIIE MIO/IO0 iHIIOI cTOpoHH (crpaBa «bpanamrerTep mpotu ABCTPii»).

[ITomo po3ymHOTO CTPOKY po3misiny cipaBu, To €CIIJI B cBoiX pillleHHAX 3a3Hayae, Mo mepedir cTpo-
KiB CYJIOBOT'O PO3TJIsi/ly TIOUMHAETHCS 3 4ACy HAIXO/DKEHHS [T030BHOT 3asiBH /10 CY/Y, & 3aKIHUYETHCSI yXBAJICHHAM
OCTaTOYHOTO PIlIICHHS Yy CIIPaBi, AKIIIO BOHO BUHECEHE HE Ha KOPUCTh 0cobu (crpaBa « CkomeutiTi mpoTH Itamii»),
a00 BUKOHAHHSM pIlICHHS, YXBaJCHOTO Ha KOPHCTh ocodu (cmpaBa «[lamaxemac mportu I'perii»). HecBoewacHe
BHPIMICHHS MyOJIIYHO-TIPABOBOTO CIIOPY MEXKE 3aIeXKaTH SK BiJl TOBSAIHKU CTOPIH UM IHIINX YYaCHUKIB CIIPABH,
Tax i BiJf OpraiB CyIoBoi Biaau. 30KpeMa, CyId MOXKYTh IOITyCTHTh HEAOTPUMAHHS PO3YMHOTO CTPOKY PO3TIILY
crpaBu OaraTopa3oBUM i1 BiIKJIaICHHSM, HAIIPABICHHIM CIIPaBH HAa HOBUH PO3TJIAL 3 allesBIifHOTO CyAy A0 CyIiB
nepinoi iHCTaHIIIT Ta IepeJJaHHAM CIPaBH 3 OJHOTO Cyay 110 iHIIoro (crpaa «Teira Ta iHII TPOTH YKpaiHI»).
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LiBipkyH 1O.
€BponelicbKi CTaHAapTX CripaBeAsIMBOro CyAy Ta ix 3aCTOCyBaHHS Mig Yac BUpilleHHS nybniyHO-NpaBoBUX CMOpIB

OOrpyHTOBaHICT pillIeHHS Cyy TepeadadaeThes myHkToM 1 cratti 6 KonBenii. BinmosigHe momoxeHHs
3000B’s13y€ CyIM JaBaTH OOIPYHTYBAHHS CBOIX pillleHb. Mexi IIbOro 000B’ 3Ky MOXKYTb OYTH Pi3HUMH 3aJI€KHO
BiJl XapakTepy pimeHHs (crpaBa «pyi3 Topis mpotu Icnaniin).

pa3oM 3 TUM, € MiJICTaBH BBAXKATH, 1110 €BPONENHCHKI CTaHJAPTH CIPAaBEUINBOIO CYAY 3aKpIIUICH] HE Tilb-
ku B ctarTi 6 KonBenii, ane i B crartsax 13, 46, crarti 1 [lepmoro mporokomy Tomo. Takok BOHHU 3aKpirieHi B
THIIAX MDKHAPOTHO-TIPABOBHX akTaxX. KpiM 1boro, He citijl BiAKuaaTu npeneAacHTHy npaktuky €CI1JI moao nporo
nutanHs. 3okpeMa, €CILJI po3kpuBae 3MiCT IPUHIMITY BEPXOBEHCTBA MIPaBa, SKUI € OCHOBOO CIIPaBEJIUBOTO CY-
JIOYMHCTBA 1 IKUM aMiHICTpaTUBHI CyU YKpaiHU 3aCTOCOBYIOTh 3 ypaxyBaHHIM cynoBoi npaktuku €CILJI, uepes
(OpMYITIOBaHHS BUMOT, SIKi BiH BUBOAUTD 3 ILOTO MIPUHIIHITY.

Tak, ofHi€I0 3 BUMOT NPHHIINITY BEPXOBSHCTBA MIPaBa € 3aXKCT BiJ CBaBULIS. | 11e 03HAUaE, 110 BTpYIaHHS
y IIpaBa JIOAWHH TOBHHHO MIAraTH e(eKTHBHOMY KOHTpoIio. llonaiimente e Mae OyTH CYZOBHI KOHTPOJIb,
SIKMH HaKpalIuM YMHOM 3a0e3edye rapaHTii He3aIeKHOCTI, 0€3CTOPOHHOCTI Ta HAJISKHOI IIPaBOBOi NIPOLEAYpU
(cmpaBa «Knacc Ta iHmmi npoty HiMeudnHuy). y 3B’513Ky 13 CyJ0BUM KOHTPOJIEM BaXXJIMBOKO € BUMOTa IIPO JOCTYII
1o cyny. Cepea iHIIOrO, BOHA 03HAYAE, 110 3 FOPUCAMKIIT CyAiB HE MO>KHA BUJTy4aTH Oy/Ab-AKi II030BH, TaK CaMO
HE MO)KHA HaJlaBaTH TIEBHUM KaTETOPisiM 0Ci0 IMYHITETH BiJl CYIOBUX 1030BiB (crpaBa «®aex npotu CriorydeHo-
ro Kopomisctay). [IpossBoM mpHHINIY BEpXOBEHCTBA IIpaBa € BIMOTA PO HEBTPYIAaHHS 3aKOHOAABUOI BIAIH Y
31ificHeHHs npaBocynsl. BTpyuaHHs 3 00Ky 3aKOHOABYOr0 OpraHy B MpOIeC 3iHCHEHHS IPABOCYIIS 3 METOO
BIUITMHYTH Ha BUPIIICHHS CYIOM CIIOpY € HEIOMyCTUMUM (CIpaBa «ATyaiMOC Ta CyAHOIIaBHA KommaHis «Cedain-
JIoHiaH ckaib» npotu I'perii»). Cki1agoBOIO MPUHIUITY BEPXOBEHCTBA NIPaBa € TAKOXXK BUMOTa IOPUANYHOI BU3HA-
4yeHoCTi. BiamoBigHO 10 Hel, 30KkpeMa, 0cTaTOYHE PillleHHS CYAy y BUPIIICHIA HAM CIIpaBi HE MOXKE ITiJIaBaTHUCS
CYMHIBY. IIsl BUMOTa 3000B’sI3y€ JepkKaBy Ta Oy/Ib-sIKHI OpraH BUKOHYBATH CYJIOB1 PO3MIOPSKEHHS YH PIllICHHS, Y
TOMY YMCHI i yXBaJeHi IPOTH JCPiKaBU UM OpraHy (CHpaBa «psOUX MPOTH POCiin).

CucteMuwmii aHani3 ct.ct. 6, 13 i 46 KoHBeHIIiT po 3aXUCT MPaB JIIOAMHYU | OCHOBOIIOIIOKHHUX CBOOO Bix 4
muctonana 1950 p., MbKHApOIHO-TTPABOBHX aKTiB paau €BPOIH i MPAKTHKH €BPONEHCHKOTO Cyy 3 TIPaB JIFOIUHH
JIO YHCIIa €BPONEHUCHKUX CTAHAAPTIB CIIPABEIUIMBOTO CYAY, IO i UIATAI0Th 3aCTOCYBAHHIO B aJIMiHICTPATUBHOMY
CYAOYMHCTBI, J03BOJISIE BiiHeCTH: 1) IpaBo Ha e(EeKTUBHUM 3aci0 MPaBOBOTO 3aXMUCTY B HAI[IOHAILHOMY OpraHi,
HAaBITh SIKIIO TaKe MOPYILICHHS OYyII0 BUHHEHE 0c00aMH, sIKi 3ificHIOBaITH CBOT O(illiiiHI MOBHOBa)XXEHHSI; 2) TIPAaBO
Ha JIOCTYII JI0 Cyay; 3) MPaBo Ha CIPaBEIIUBHI CyTIOBHI MPOIIEC, IKE MICTHUTH Y 001 JIBI TPYITU rapaHTiii: 1IHCTH-
TYLiiHI (PO3TIIA] aIMIHICTPATUBHOI CIPaBU CYJIOM, CTBOPCHHM Ha ITiJICTaBl 3aKOHY; HE3aJICXKHICTh, HEYIepe/-
JKEHICTh 1 KOMITETEHTHICTh CYyJy) Ta MPOIeCyalbHI (CIPaBeUTUBICTh 1 MyOIIYHICTh PO3TIISAAY CIIPABH; 11 PO3TIIST
YIIPOAOBXK PO3YMHOTO CTPOKY; NMpOIiecyaabHa PIBHONPABHICTh CTOPiH); 4) 060B’I3K0Ba CHUJIa PIllICHb Ta X BUKO-
HaHHA [5, c. 190].

y3araJlbHIOIO4M MPaKTHKY 3aCTOCYBaHHS aaMiHICTpaTMBHUMM cyaamu ykpainu €KIIJI Ta mpoTokormis
1o Hel, a Takox npaeosi no3umii €CILJI, MokeMo KOHCTAaTyBaTH, IO CYJIH aIMIHICTPATHBHOI FOPUCAMKIII ITPH
yYXBaJIeHH] pillleHb, 3/1e01IBIIOr0, 3aCTOCOBYIOTH HOpMH KOHBEHIIIT, SKi rapaHTYIOTh MPaBO Ha CIIPaBEIJIUBUHI CyT
(ctatTs 6), MpaBo Ha ePEKTHBHUI 3aCi0 FOPUAMYHOTO 3aXHCTy (CTaTTs 13), MpaBoO Ha 3aXUCT BIACHOCTI (cTarTs 1
Iepmmoro mpotokoiy xo €KILI).

OcHOBHI BUMOTH, siKi 3akpimieHi y KorBeHii mo/0 3a3HadeHnx nutadb Cyq BUKIIAB SK y PIICHHSX,
YXBAJICHUX MPOTHU YKPaATHH, TAK 1 IPOTH 1HIIUX Jep)kaB — yuacHUIb Konsenmii. [Tpu npoMy anmiHicTpaTHBHI Cyan
YKpaiHH perysipHO OepyTh IO yBard Ta MOCHIAIOTHCS Ha npakTuky €CILJI, BuKIaneHy B pi3HUX CIpaBax: MOA0
3aCTOCYBaHHS MOJIOXKEHB cTaTTi 6 KoHBenii (cripaBu «Amunaraeid npotu CronydaeHoro KopomiBetBay, «KyTtid
npoTtH XopBarTii», «BoJIKOB POTH YKpaiHW» Ta iH.); 010 BUMOTH PO O€3CTOPOHHIN Ta He3aJIeKHUH Cy/1 (CIIpaBH
«Hle Ky66ep nmpotu benbrii», «CoBTpaHcaBTo-XO0JIUHT» IPOTH YKPAiHI Ta iH.); 11010 000B’SI3KOBOCTI CYJOBOTO
pimenss, sike Habpao 3akoHHOI cuin (cripaBu «'opHCOi mpotu I'penii», «kOpiii MukonaiioBud IBaHoB nmpotn
YKpaiH» Ta iH.); MO0 MpaBa Ha e(heKTHBHUI 3aci0 MPaBOBOTO 3aXUCTY, KU 3akpimieHo y crarti 13 Konsenmii
(cmipaBu «"onmep mpotu Crioyuenoro KopomiBctBay, «AdaHacheB MpoTH YKpaiHw» Ta iH.). OKpiM 3a3HaYCHO-
0, aAMIHICTPaTHUBHI CyH BpaxoByIOTh npakTuky €CILJI, BUKIaseHy B pilleHHAX 100 BUMOT, TepeadadeHux y
crarti 1 [IpoTtokony 1 no KoHBeHI1ii, momoeHHs K01 CIPSIMOBAHI Ha 3aXHCT BiJ Oyb-IKOTO MOCSITaHHS Ha [IPaBO
0co0M MUPHO BOJIOZITH CBOIM MaifHOM (cripaBu «Kedko MpoTH yKpaiHn», «pOMAIIOB IPOTH YKpaiHW» Ta iH.).

3ayBa)xiMo, IO 3 OTJISAY Ha MOJIOXKEHHS ctaTedd 153 Ta 264 yromu mpo acoriamito MiX YKpaiHoto, 3 011-
Hi€el croponu, Ta €BponeiickkuM Cor030M, €BpONEHCEKUM CIIBTOBAPHCTBOM 3 aTOMHOI €HEprii 1 IXHIMH Iepka-
BaMHU-WICHAMH, 3 1HIIIOT CTOPOHH (Hajii — yroaa mpo acoriamito 3 €C), sika patudikoana 16.09.2014 ta nabpana
gurHOCTi 01.09.2017, ykpaina, okpim iHIIOTO, 3000B’s13aHa ypaxoByBaTu NpakTuky Cymy €Bpornelicskoro Corsy
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(mani — Cyn €C). Sk yxe BigMiuaroTh HAyKOBLl, IPAaKTUKA HAIlIOHATBHUX CYMIB YKpaiHU CBITYUTH NP0 3al04aT-
KyBaHHsI IIPOLIECY 3aCTOCYBaHHS HE TUIbKH MOJIOXKEHB YTou npo acomiauiro 3 €C, a it mpaktuku Cyny €C [8].

pas3oM 3 THM, B YKpaiHi € npoOiyieMa €JHOCTI CyA0BOI MPAKTUKHU, B TOMY YHCII 1 I[OJJ0 3aCTOCYBaHHS MO-
JI0)KeHb MDKHAPO/IHKX JIOTOBOPIB Ta IPAaBOBHX BUCHOBKIB MDXKHAPOJHUX CYIOBUX yCTaHOB. OHAK MIOCWIAHHSA Y
CYJOBHUX pIIICHHAX aMiHICTPATUBHUX CYyAiB yKpainu Ha pimeHHsa €CILI ta Cyny €C € HeoOxinHUM, 0c00IUBO
y clpaBax, B SKHX IIPaBOBa MO3UIIiS BUCJIOBIIOETHCS BIEPIIE i BUCHOBKU CyLy MOXKYTh MaTH (yHIaMEHTaJIbHE
3HAUEHHS [UIS IPaBO3aCTOCYBAaHHA. 30KpeMa, IIe CIIPHUsIE €JHOCTI CyI0BOI IPAKTUKH, BUIIPABIIAE HEJONIIKH HaIio-
HAJILHOTO 3aKOHOJIABCTBA, 30JIMKYE 13 €BPOIEHCHKOI0 CHCTEMOIO NTPABa.

Taxox cynoBa cucTeMa ykpaiHu He BiIIIOBiJja€e IOTpeOaM ChOTOICHHS 1 B 1HIIUX aclekTax. Tak, kaapose
3a0e3IeueHHs He € HAaJIOKHUM, CYJUTIBCHKUI KOPITYC HE € HE3aJICKHUM 1 BUCOKONIPO(EeCiitHUM, (iHAHCYBaHHS CY-
JIiB HE € TOCTaTHIM, PIICHHS CYJIiB YaCTO HE BUKOHYIOTHCS a00 BUKOHYIOTHCS HEBUACHO, HAasIBHI TIPOOJIEMH 1010
PO3MEXyBaHHS CYJOBHUX FOPUCAMKIINIMA Ta MiJCYAHOCTI CIIPaB TOIIO.

3apyOixkHMI TOCBiJ PO3BUTKY CUCTEMH aJMIHICTPATUBHUX CYAIB BKa3ye Ha Te, IO y KpaiHax €Bpomnu
CIOCTEPIraeThCs MOMIMPEHHS TEHCHIT 00 YTBOPEHHS BiIOKpEMIICHOT (ABTOHOMHO{) CUCTEMH OpraHiB aaMi-
HICTPaTUBHOIO CylOouMHCTBA. 3arajgoM B €C HapaxoBYeTbCs 16 KpaiH, B SIKMX CTBOPEHO OKpEMi Bil 3arajibHOL
FOPUCIHUKITIT CHCTEMH CYIiB, IO CICMIaTi3yIOThCs Ha BUPIMICHHI a/IMiHICTPATUBHUX CIIOPIB. 3aJI€KHO BiJ PO3MIPY
TEepUTOPIi BIAMOBIAHOT KpaiHW, Il CUCTEMHU € JBO- UM TPUIHCTAHIMIKHUME [9]. Ane miono ixei BiIOKpeMIICHHS
CHUCTEMH aMIiHICTPATHBHHX CYIIB BiJ] 3aTaJIbHUX CYJIiB T4 apr'yMEHTIB HA KOPHUCTh TAKOTO BIJIOKPEMJICHHS, ITPO-
TOJIOIICHUX 1HILIaTUBHUMM MDKHApOJHUMU EKCIIepTaMU Ta YKpaiHChKUMHU (paxiBLIsIMH y Taly3i IpaBa, B YKpaiHi
BiZYyBa€ThCs MIEBHUHN CYIPOTHB.

ITyrakT 10 po3miny 111 MemopanmIyMy cekperapiaTy moJ0 BiAMOBIAHOCTI MPOEKTY 3aKOHY YKpaiHH PO
BHeceHHs 3MiH 10 KoncTtuTymii ykpainu (mmozno npaBocyas), MpUHHITOr0 €BpOIEHCHKOI0 KOMICI€0 3a AeMo-
Kpartito yepe3 npaBo (Berernidiceka xomicis) mig gac i 105-ro mnenapuoro 3acimanus 18-19.12.2015 (BucHoBok
No 803/2015), nependauae, mo Komicisa Haragye cBOK HAMOJETIMBY PEKOMEHAIIIO 010 CKACYBaHHS BHIIHX
CIICIiai30BaHUX CY/IiB, IPH LILOMY 30epeKEHHS 32 aAMIHICTpaTUBHUMU cynaMu aBToHoMHocTi [10]. Onnak ykpa-
{HCBKI IapylaMeHTapi B [IbOMY BUIIAIKY HE IPUCITYXAJHCh 10 A0paadoro oprany paau €sponu. ToMy € miacTaBu
BB@)XAaTH, 10 JI0 IIMTaHHS 3aI[POBA/UKEHHS «aBTOHOMHOD CUCTEMH aJMiHICTPATHBHUX CY/iB Ta CTBOPEHHS OKpe-
MOTO BHII[OT'O CYJIOBOTO OPraHy aJIMiHICTPaTUBHOI FOPUCIUKIIIT HaM IIIe TOBEACThCS MOBEPHYTHUCS, OCKIBKH TaKa
MOJIENTb aIMIHICTPAaTHBHOI IOCTHUII Mae HU3KY IepeBar. 30KpeMa, ypaxoByIoUH I0cBin kKpain €C, BiokpemMiieHa
cucTeMa aJMIHICTPAaTUBHUX CYAIB BiJ| iHIIMX CY/iB, MiJBHILYIOUH NPOQECiOHaNi3M CyiB Ta SIKiCTh CYIOBOTO
nporiecy, epeKTUBHIIIE 3a0e3Medye CIpaBeJINBE Ta CBOEYACHE BUPILICHHS CHOPIB Yy cdepi MyOIiuHO-TIPaBOBUX
BIJIHOCHH.

ykasoM Ilpesunenta ykpainu B. 3enencekoro Bim 11.06.2021 Ne 231/2021 3atBepmxeno Crparerito
PO3BUTKY CHCTEMH MPABOCYIJA Ta KOHCTUTYIIHHOTO cymounHCcTBa Ha 2021-2023 poku, B sKil 3aKpiruieHO, 0
pe3ynbraToM peanizamii Ctpaterii craHe epeKTHBHE (YHKIIIOHYBAaHHSI CHCTEMH CyJOYCTPOIO YKpaiHH, OpraHiB
CYAIIBCHKOTO BPSyBaHHS 1 CAMOBPSITyBaHHS, TIOAAJIbIIE BIIPOBA/KEHHS IPUHIIMITY BEPXOBEHCTBA NpaBa, 3a0e3-
MIEUEHHS He3aJIeKHOCT] IHCTUTYTIB MTPaBOCYIS BiJf OyAb-KOTO MOJITHYHOTO BIUIMBY Ta IX Mi3BITHICTh CYCIIib-
CTBY, IIPOJIOBKEHHS BIIPOBAKECHHS MDKHAPOAHUX CTAHAPTIB 1 KpaInX MPakTHK paau €Bpomnu i €Bponenchkoro
Corozy [11].

23.06.2022 €Bporeiicbka pama yxBaluiia pillieHHs PO HaJaHHs YKpaiHi CTaTyCy KaHIUIaTa Ha WICHCTBO
B €Bponeiickkomy Coro3i. BinnopinHe icTopuuHe pillleHHs MOKJIA1a€ Ha YKpaiHy 0coOHB1 3000B’s13aHHS LI0A0
MOIaJIbIIOl TAPMOHI3aIlii HAIIOHAJILHOTO 3aKOHOJIABCTBA 13 3aKOoHOAaBCTBOM €C Ta MiIBUIICHHS €(EeKTUBHOCTI
THCTHTYTIB ITpaBoCy/Is. 3 oIy Ha 11e BepxoBHa pana ykpainu npuitasiia [TocranoBy «I1po neski 3aX0oau o0
BHUKOHAHH: 3000B’s13aHb YKpaiHu y cdepi eBporeiicbkol inTerpamii» Big 29.07.2022 Ne 2483-1X, y skiit [Tapia-
MeHT [X-ro ckinKaHHSA HaKpecIUB KPOKH OO YCIIIIHOTO BUKOHAHHSA MIXXHAPOJHO-TIPABOBHUX 3000B’SA3aHb Y
MMUTAaHHSX €BPOICHCHKOT IHTETparlii.

TaxkuM 4MHOM, B yKpaiHi IPOJOBXKY€ETHCA MIPOIIEC, CIPSIMOBAHNI Ha 3MIIHEHHS (DYHKIIOHAIEHIX OCHOB
oprasizarlii cyZIoBOi BIIaJ BiIIOBIJHO O €BPOINEHCHKMX CTAHIAPTIB Ta KpallMX MDKXHAPOJHHX HpakTuk. [Ipn
IIbOMY OKPECJIEHO HalPsIMH YAOCKOHAJIEHHS 3aKOHOIaBCTBA Ta MOJIEPHI3aIlil Cy0yCTpOIO, CTaTyCy CyIIiB, CYI0-
YMHCTBA, BU3HAYCHUX MDKHAPOJHIMHE TOKYMEHTaMH, 1110, CIIOAIBAEMOCH, B HAHOMIKUMHA IEPCTICKTHBI TOKPAIUTh
JOCTYI 0cOOH 10 CIIPaBEINBOTO CYAY.

BucnoBknu. OTxe, eBponelchbKi CTaHAAPTH CIIPAaBEUIMBOTO Cyy — [I€ CHCTeMa MPABOBUX HOPM, 3aKpi-
IUIEHUX MiXXKHapoaHO-TipaBoBuME aktamu €C, pimenusymu €CILI, Cyny €C, iHIIIMU €BpONEHCHKIMU CYIOBHMHU
OpraHaMH Ta PEeKOMEHMAIISIMU €BPONEHCHKUX MIKHAPOIHHUX OPTaHi3alliid, 0 BCTAHOBIIOIOTH MPaBO 0COOM Ha
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LiBipkyH 1O.
€BponelicbKi CTaHAapTX CripaBeAsIMBOro CyAy Ta ix 3aCTOCyBaHHS Mig Yac BUpilleHHS nybniyHO-NpaBoBUX CMOpIB

e(eKTUBHUI 3aci0 IPaBOBOrO 3aXMUCTY B HAI[IOHAILHOMY OpTaHi, JOCTYI A0 CYAY, CIPaBEeAIHBUN Ta MyOmiuHUN
CyZOBUil po3risiz, 000B’A3KOBICTh OCTATOUHOI'O CYJOBOTO PIlLICHHS TOLIO.

AHali3youl YMHHE 3aKOHOJABCTBO YKpAaiHM CTOCOBHO 3a0e3NeueHHsI €BPONEHCHKUX CTaHJApTIB CIIpa-
BEJJIUBOTO CY[Y, € IIiICTABY BBAXKATH, 1110 B YKpaiHi perjiaMeHTOBaHUN HEO0OX1AHUI 00CST MpolLlecyalbHUX rapaH-
Tilf, 10 BU3HAYAIOTb CYAOBHH 3aXUCT 0co0M y cepi myOIiuHO-IpaBOBUX BiJTHOCHH. 3BEPHEHHS 10 aMiHicTpa-
THBHOTO CYJy JIJISl 3aXUCTY MpaB i CBOOO,I TroAMHM Ha mmijcTaBi KoncTuTymii ykpainu rapantyerbes. Cyn He MOXe
BIIMOBHTH Y MPABOCYII, SKIIO YIIEMIISIOTHCS MpaBa, CBOOOAM Ta iHTepecH (i3MYHHX OCiO, MpaBa Ta iHTepecH
IOPHANYHUX 0Ci0 Cy0’€KTaMU BJIJIHUX OBHOBaXXEHb, 1HAKIIIE I1e OyJ10 O MOpYIIEHHAM IIpaBa Ha CyJIO0BHH 3aXHCT,
siKe 3rifHo 13 mpunucamu KoHcTutyuii ykpainu He Moxke OyTu oOMexkeHe. OHaK MpakTUYHE 3a0e3MeUYeHHS X
rapaHTii 3aJIe)KUTh BiJ] 4iTKOTO 1 HEYXWJIBHOTO JOTPUMAHHS BiAMOBIAHOTO 3aKOHOAAaBCTBA. YUCIIEHH] 3BEpHEHHS
rpomansiH ykpainu g0 €CILI cBiguaTh mpo HEOCKOHATICTh BITYM3HIHOT CUCTEMH NPaBOCYANA. 3 OTIISAAY Ha Be-
JIUKY KiJIBKICTh Ta HEBIMUHHE 3pocTaHHs pinmrens €CCILJI y cripaBax mpoTH yKpaiHH, SKHMU BU3HAHO TOPYIICHHS
KonBeH11i1, MOkeMO KOHCTATyBaTH, 1110 €BPONEHCHKI CTAHAAPTH Ta PUHIUIIN Y HAC IIOKU 10 3aCTOCOBYIOTHCS HE
MIOBHOIO MipO0 Ta HECUCTEMHO, Y TOMY YHCII 1 ITiJ{ 4aC BUPILICHHS ITy0JIIYHO-IPABOBUX CIOPIB.

Pa3oM 3 THM, IATAHHS [TOJANBIIOTO PO3BUTKY 3aXHCTY IIPAB JIOIUHH B aAMIHICTPATUBHOMY CYIOYHHCTBI
YKpaiH{ 3aJTHIIal0TECS aKTyalIbHUME. [Ipobmemam 3a0e3nedeHHs €BPOIEHCHKIX CTAHIAPTIB CIIPABEIITUBOTO CYIY
MPUIUIAETHCS YAMAIIO YBATU. PE3YJIbTAaTH HAYKOBUX JTOCII/KEHb Y 11iii cepi CpsIMOBYIOThCS Ha (OPMYBaHHS OJ1-
HAKOBOTO MIPaBO3aCTOCYBAaHHsI, CIIPABEUTUBOIO CYIOBOTO MpoIiecy, YITBEPIKEHHS IIPUHIIAIY BEPXOBEHCTBA

Ipasa.
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IPABOBI 3ACAJIU CIIIBPOBITHULITBA YKPATHU TA
€BPOIIEMCBHKOI'O COIO3Y B [IPABOOXOPOHHIU CPEPI

Y ecmammi docnioocyromscs npasosi 3acadu cnigpobimnuymea Yrpainu 3 €sponeticokum Corozom y cghepi
NnpaBoOXOPOHHOI JidbHOCHI, 8U3HAYAOMbCA o020 Hanpamku. OcHo8Ha yeaza npudinena cnisnpayi Ykpainu 3 aceHm-
cmeamu €C, disnvbHicmb AKUX CAPAMOBAHA HA O6OPOMbOY 3 MPAHCHAYIOHATLHOW 3MOYUHHICMIO, 30Kpema, Azenyicio
Esponeticokozo Coro3y i3 npasooxoponrozo cnispobimnuymea (Europol), €sponeiicbroro opeanizayicio 3 RUmMat 10c-
muyii (Eurojust), €8poneticokor aceHyicio 3 YAPAGIIHHA ONEPAMUSHUM CHIBPOOIMHUYMBOM HA 306HIUHIX KOPOOHAX
depoicas-unenie €gponeiicokozo Coiosy (Frontex). Busnaueno, wo ocHoOSHUMU HanpAMKamu chienpayi € 0omin cneyi-
ANBHUMU SHAHHAMUY, 3A2ATbHUMU 36€0EHHAMIU, PE3YIbINAMAMU CINPAMe2iuno20 aHanisy, ingopmayicio wjooo npoyedyp
KPUMIHATbHUX PO3CHIOY8aAHb, HAOAHHS KOHCYIbMAYIl ma NIOMPUMKU 6 OKPEMUX KPUMIHATLHUX PO3CTIOY8AHHSX MOUWO.

Knruosi cnosa: Esponeticoxuii Coros, cniepobimuuymeo, €gponon, €eporocm, E€eponeticoka acenyis Frontex.

Chernik S.

Legal principles of cooperation between Ukraine and the European Union in law enforcement

The article examines the legal basis of Ukraine’s cooperation with the European Union in the field of law
enforcement, identifies its main areas. It is pointed out that the constant interaction between the EU institutions and law
enforcement agencies of Ukraine is extremely important at the present stage and contributes to the active fight against
transnational crime. The main focus is on Ukraine’s cooperation with EU agencies aimed at combating transnational
crime, including the European Union Agency for Law Enforcement Cooperation (Europol), the European Organization
for Justice (Eurojust), the European Agency for the Management of Operational Cooperation at External Borders. Of
the European Union (Frontex). The main agreements on the basis of which the relevant EU and Ukrainian agencies
cooperate are analyzed. It is established that the main areas of cooperation between Europol and Ukraine are the
exchange of expertise, general information, results of strategic analysis, information on criminal investigation procedures,
information on crime prevention methods, advice and support in individual criminal investigations. An important area
of cooperation between Ukraine and Eurojust is the exchange of data, the establishment of joint investigation teams,
and the provision of expert and practical support for their activities. The European Agency for the Management of
Operational Cooperation at the External Borders of the EU Member States together with the State Border Guard Service
of Ukraine combats illegal migration and cross-border crime through border controls, promotes security at the borders
between EU member states and Ukraine. It was concluded that Ukraine needs to deepen cooperation between European
Union agencies in order to effectively combat crime.

Keywords: European Union, cooperation, Europol, Eurojust, European Agency Frontex.

IMocTranoBka npodaemu. Croro/iHi cmiBpoOITHUIITBO YKpaiHu Ta €Bpomneicbkoro Cow3y B MPaBoOXo-
poHHIH cdepi HaOyBae 0coOIMBOrO 3HAUCHHS. [TocTiiHa B3aeMois Mixk iHCTHTYHIIMHA €C Ta MPaBOOXOPOHHUMH
OopraHaMy YKpaiHH CIIpHsE aKTHBHIN O0pOTHOi 3 OPraHi3oBaHOIO 3J0YMHHICTIO. YTO/a PO acoIlialilo MK YKpa-
iHoro Ta €BpomnelickkuM CoOI030M BU3HAYAE JBOCTOPOHHIO, PETiOHATIBHY Ta MIKHAPOJHY CIIBIIPALIIO B MTUTAHHIX
00pOoTHOM 3 KPUMIHAIFHOIO Ta HE3aKOHHOK OPTaHi30BaHOK) Y 1HIIOK JiSUTBHICTIO, a TAKOX 3 METOIO ii ToIe-
PEMIKCHHS, 3aI00iraHHsI aKTaM TEPOPHU3MY, TSDKKMM (popMaM MIKHAPOIHMX 3JI0YMHIB TOIIo. CHiBpoOiTHUIITBO
y TIPaBOOXOPOHHIH cdepi 3a0e3meuyeThes yepes B3aeMOJIi0 YKpainu 3 iHcTUuTylisMu €C — Areniiieto €Bporneii-
cpkoro Coro3y i3 MPaBOOXOPOHHOTO CITIBPOOITHHIITBA (€BPOIIOI), €BPOMEHCHKO0 OPTraHi3aIli€lo 3 MUTaHb IOCTHIIIT
(€Bporoct), €BPONEHUCHKOI0 arcHIIEI0 3 YIIPABIIHHS OMEPATHBHUM CIIIBPOOITHHIITBOM Ha 30BHIMIHIX KOPIOHAX
JepkaB-wieHiB €Bpornelicskoro Corosy (Frontex) Ta iHmmMu.
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AHani3 ocTaHHiX focaigxeHns i myOaikaniid. [TutanHs cniBpoOiTHULITBA yKpaiHu 3 €Bporneiicbkum Co-
1030M Y cepi MpaBOOXOPOHHIHN AisUTBHOCTI € 00’ €KTOM 0araTboX AOCHIIKEeHb ydeHuX. Cepe HUX CIijl Ha3BaTH:
JI. I'puniaerko, B. IpineeBy, M. Kapkada , B. MypasiiboBa, M. Cipanra, O. [IponeBunya, 1. fkoBroka Ta inmmx. Hay-
KOBIII BUBYAIH AisUTHHICT TPABOOXOPOHHMX OPTaHiB JiepKaB-uieHiB €Bporielicbkoro Coro3y, MpaBOBHIA CTATYC Ta
pois arentcTB €C B 60poTH01 3 MIXKHAPOIHOIO OPraHi30BaHOI 3JI0YMHHICTIO, IPAaBOBI aCTIEKTH KOOPAUHAIIIHOT
JisUTBHOCTI Ta OpraHi3auiifHO-IIpaBoBi opMU CIIBpOOITHUIITBA IPABOOXOPOHHUX OPTraHiB AepkaB €BpONeHChKO-
ro Coro3y Ta ykpainu. [IpoTe, BpaxoByrour HEOOX1IHICTh MOTIMOJICHHS B3a€EMOIIT Y IbOMY HANpsMKY, IIPaBOBE
pETYIItOBaHHS CIIBpOOITHUIITBA YKpaiHu Ta €Bponeiicbkoro Cor3y y 60poTh0i 3 OpraHizoBaHO 3JI0YMHHICTIO
noTpedye OUIBII ETaTbHOTO BUBYCHHS.

MeTo10 CTATTIi € JOCIIHKSHHS MMPABOBHX 3acaj] CHIBPOOITHUIITBA yKpaiHu 3 €BporeiicbkuM Cor30M y
chepi MpaBOOXOPOHHOT [ISUTBHOCTI Ta BU3HAYCHHS HOTO OCHOBHUX HAIPSMKIB.

BukJian ocHoBHOro martepiajy gociimkeHHsi. CIiBpoOITHUIITBO MPAaBOOXOPOHHHUX OpPTaHiB YKpaiHU 3
iHCTHTYHIIMHA €Bporelicbkoro Coro3y € BaXIIMBOIO CKJIAI0OBOI0 OOPOTHOHU 31 3IIOUYMHHICTIO. Y 1IbOMY KOHTEKCTI
BXJIMBUMH opraHizanidaumu ctpyktypamu €C € Arennis €Bporeiicbkoro Coro3y i3 paBOOXOPOHHOTO CITiB-
poOitHunTBa (European Police Office, Europol), €Bponeiicbka opranizanis 3 nutadb toctuiii (European Union
Agency for Criminal Justice Cooperation, Eurojust), €Bpomneiicbka areHuis 3 yIpaBliHHSI ONEPAaTUBHUM CIIIBPO-
OITHUILITBOM Ha 30BHIIIHIX KOPIOHAX AepikaB-wieHiB €Bpomneiicbkoro Corozy (Frontex).

Inest ctBopenns B €BporieiicbkoMy Cor03i CIUIBHOTO BIJIOMCTBA, SIKE MaJl0 KOOPIWUHYBATH il IepKaB
y 00poTh0i 3 OpraHi30BaHOK 3JIOUYMHHICTIO, TOPTIBJICIO HAPKOTHKAMH, HEJIETAIHHOI MIrpali€o, TEPOPH3MOM
Tol1o, BUHUKIA y 1980-x pokax XX cT. 4 rpyaHs 1990 poky O4iIbBHUKaMHU MiHICTEPCTB BHYTPIIIHIX CIpaB KpaiH
€pporeiicerkoro Coro3y 0yio 3aponoHOBaHO chopMyBaTH €BPOINEHCHKUH BiAALI IO PO3CIiAyBaHHIO 3JI0YHHIB,
OB’ sI3aHUX 3 BUPOOHUIITBOM Ta MOMMPEHHIM HapKOTHKIB. CTBOpeHHs €BpONEHChKOro BiyIiry mo 60poThoi 3
Hapkotukamu (Europol Drug Unit) ctaiio nmepimm KpoKoM 0 00’ €THaHHS 3yCHIIb KpaiH-y4acHUIlh Y 00pPOTHO1 3
MU 35109rHaMH [ 1, ¢. 354]. 3rogoM cdepa TisTbHOCTI BUIILTY pO3IIHPIOBAIACS.

y uepBHi 1995 poky €Bponeiicbkoro panoro Oyna npuitHara KonseHuist mpo €Bpornod, sika Ha0yaa 4uH-
HOCTI mmichs il parudikamii BciMa nepkaBamu-wieHamMu €C y xoBTHI 1998 poky. KoHBeHIIis mpo 3acHyBaHHS
€BporreiicbKoro noneicrkoro odicy (mani — KoHBeHIis) BU3HAYMIIA HOTO METY, 3aBJaHHs, CTPYKTYPY, OpraHH
YIPaBIiHHS, TOPSAIOK AiSUTHHOCTI TOIIIO.

Bianosigno 1o KoHBeHIlii MeTOO AisNIbHOCTI €BPOMOTY B MEXax CHIBPOOITHUIITBA MIX JepKaBaMH-4Jie-
Hamu 3rigHo 31 Cratrero K.1 (9) Jdorosopy €Bporneiicbkoro Coro3y BH3HAYAIOCS: MOKPALIECHHS 332 JOMOMOTOK0
3aco0iB, nepenbdadyeHnx KoHBeHMi€0, eheKTUBHOCTI Ta CIiBPOOITHULITBA KOMIETEHTHUX OPTaHiB y AepikaBax-
YJIeHaX MO0 3ano0iraHHsA Ta OOPOTHOM 3 TEPOPU3MOM, HE3aKOHHMM 00IrOM HAPKOTHKIB Ta 1HIIAMHU TSHKKAMH
(hopMaMH MIXKHAPOTHUX 3JIOYMHIB, OCKIJIBKH € (haKTHUHI IOKa3H, [0 OpraHi3oBaHa KpUMiHaJIbHA CTPYKTYpa JIi€ B
JIeprKaBi Ta Mo JIBi i OUIBIIE Jep)KaB-WICHIB BXXE 3a3HAIM BIUIUBY 3arajbHUX ()OPM 3JI0YHMHIB TAKOIO MipOto, 10
NOTPeOYIOTh CHUIBHUX 3yCHIIb IEPXKAaB-WICHIB, 3 yPaxyBaHHIM DPiBHS, BAXIUBOCTI Ta HACHIAKIB 3a3HAYCHUX 3710~
4yuHiB [2].

3 mpuitaaTTaM pimenss paan €C Big 06 rpynas 2001 poxy HOBHOBaXKeHHS €BPOIIONY PO3IIUPIOBAINCS.
30Kkpema, 10 HOTro KOMITETEHIIIi Terep BKIIIOYAIHCS 3JI0YMHU MPOTH JKUTTS, CBOOOIU W 0COOMCTOI HETOTOPKaH-
HoCTi (YOMBCTBO, 3aBJIaHHA TSXKKHUX TIJIECHUX YIIKOJKEHB); TIPOTH BIACHOCTI, CYCHIJIBHUX iHTEpeciB H y chepi
(iHaHCOBOT MiSUTBHOCTI; AEsIKi 3JI0YMHU Y cpepl He3aKOHHOI KOMEPIIHHOI AisTIBHOCTI 1 MPOTH HABKOJIHIIHBOTO
cepenoBuma. BomqHowac €Bporon HaOyBaB mpaBa CIPHUIATH KOOPAWHAMII CIITYUX Aiff 0 KOHKPETHHX CIpaBax,
CTBOPIOIOYH CITIIBHI CiTiui Opuraau 3 oro npeacTaBHUKIB [3, ¢. 109].

y 2009 pomi panmoro €sporeiicbkoro Coro3y 0yio npuitasaro pimenas «IIpo cTBopeHHs €Bporeiicbkoro
noJtinieiicbkoro ogicy (€Bporoiy) — ArenrcTBa €Bporeiicbkoro Coto3y» 3 HOBUMH IMOBHOBaXeHHSIMH. [1o1anb-
IIa peoprauizaiiist €Bporoiy Big0ynack Ha IMiJCTaBi MMOIOKEHB CT. 64 pieHHs pagu €Bporeiickkoro Cor3y Bif
06 xBiTHs 2009 poky «[Ipo cTBOpeHHS €BPONEHCHKOTO MOMIIEHCHKOTO odicy (€Bpomoiy)» (Haii — pilieHHs),
SIKE TTOBHICTIO IHTETPYBAJIO CTPYKTYPY B OpraHizamiifHo-mpaBoBuil MexaHi3mM €C ¥ BU3HAYWIO HOTO HOBIi ITOBHO-
Ba)XCHHsI, KOMITETEHITi1, 3aBanHsA, QyHKIii. Micrie3HaxomkeHHsIM €Bporony ctano micto [aara (Higepmanmam).
Hoguit €Bpomon BBaskaBCsl MPaBOHACTYHUKOM €Bpomnoiny, ctBopeHoro Konsenuiero. Merta oprasizarii — mia-
TPHUMKa Ta MOCHIICHHS JIISUTbHOCTI KOMITETEHTHHX OPTaHiB IepKaB-WICHIB Ta X B3a€MHOI CIIBIIpalli y 3aro0iranHi
OpraHi30BaHil 3MTOYHHHOCTI, TEPOPU3MY Ta IHIIHNX TSHKKHX (POPM 3IIOYHMHHOCTI, IO TOPKAIOTHCS JBOX a00 OinmbIme
Jep KaB-wIeHiB, Ta y 60poTh0i 3 mumu sButiaMu. KomieTeHIiss €Bponoiry BKIIIOYae OpraHi3oBaHy 3J0YHHHICTS,
TEPOPH3M Ta iHIII TSKKI POPMH 3ITOUMHHOCTI, IO CTOCYOTHCS JBOX a00 OLUIbIIE JIepKaB-UICHIB TAKUM YAHOM,
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110 Yepe3 MacIuTadu, TSHKKICTh Ta HACHiAKY BIAMOBIIHUX 3J10YMHIB BUHUKA€E HarajbHa HEOOX1IHICTh Y CHUIBHUX
JisiX JepxkaB-diieHiB [4].

3 11 tpaBus 2016 poxy €Bpomnou Aie Ha mifcTaBi pernameHTy €sponeiicskoro Ilapnamenty ta panu €C
Ta Mae oiniiiHy Ha3By AreHilist €Bponeiicbkoro Corwo3y i3 IPaBOOXOPOHHOIO CIIBPOOITHUIITBA.

OcHoBHUMH PyHKIIIMA €Bporiony €: 30ip, 30epiranHs, o0poOka, aHai3 iHPopmallii Ta BIIOMOCTE; 00-
MiH iH(OpMaIli€r0 Ta BiIOMOCTSIMH; HEBIIKJIAJHE MTOBIIOMIICHHSI KOMIIETEHTHUM OpraHaM Jiep>KaB-4JIeHiB 3a J10-
MIOMOTOF0 HAIIOHAIFHOTO BTy Hpo (DakTH, IO iX CTOCYIOThCS, Ta HeraiHe iH(OPMYBaHHS iX IPO 3B S3KH,
BCTAHOBIJICHI MiX 3JIOYMHAMU; CIIPUSHHS PO3CIIyBaHHAM Y JAepiKaBaX-wieHaX, OCOONUBO MUIIXOM Iepeaadi Ha-
[IOHAJLHUM BiJiIiJIaM BCi€l HeoOXiHOT iHpopMaIlii 3 IEOTO MPUBOLY; 3BEPHEHHS 10 KOMIIETEHTHHX OPTaHiB Bij-
MTOBIIHUX JIepXKaB-WICHIB i3 3alTUTaMH 11010 TOPYIIECHHS, TPOBEJACHHS Ta KOOPAMHAIIIT pO3CIIiTyBaHb Ta HaJIaHHS
MPOTIO3UIIiH MOA0 3aCHYBAHHS CIUIBHUX CITIIUUX OpUraj y MEeBHUX CIpaBax; HaJaHHS JepikaBaM-dlicHaM BiJo-
MOCTEH Ta JONOMOTU B aHaMli3i, KOJIU BiAOYBAIOThCS BENMKI MIXHAPOAHI 3aX0[H; MIArOTOBKA OL[IHOK 3arposu,
CTpaTeriyHUX aHalli3iB Ta 3arajJbHUX JIOMOBIACH, 10 CTOCYIOThCA ii METH, Y TOMY YHCI1 OLIHOK 3arpo3H, 11O T0-
POIUKYETHCST OPTraHi30BaHOIO 3TOYHHHICTIO [5] . €Bportos Takox HabyB MPaBO CAMOCTIHHO BCTYIATH Y BiIHOCHHU
3 TPETIMH JIep)KaBaMU Ta 3 MXKHAPOJHUMH YCTaHOBAMH.

CriBpoOiTHULTBO €BpOMNOIY Ta YKpaiHU 3H1MCHIOETHCS Ha OCHOBI YroJIu MDK yKpaiHOIO Ta €Bporeit-
CHKUM TIOJTiIechbKUM 0icoM Mpo cTpareriyHe cmiBpoOIiTHUITBO Bix 4 rpyans 2009 poky Ta MemMopaHIyMy mpo
B32€MOPO3YMiHHS MIXK YKpaiHOIO Ta €BpONEHChKUM MOMILEHCHKUM 0(hiCOM 111010 BCTAHOBJICHHS 3aXHILEHOT JIiHi1
3B’s13Ky Bix 19 O6epesns 2015 poky. 14 rpymas 2016 poky 3 METOO HIATPUMKH YKpaiHH Ta JepikaB-diieHiB €Bpo-
nietficekoro Coro3y B 3amo0iranHi i 60poTh0i 3 OPraHi30BaHOIO 3JI0YMHHICTIO, TEPOPU3MOM Ta IHIIMMHU (popMaMu
MIDXKHApOJIHOT 3JIOYMHHOCTI Hallla JepkaBa Iijnucaia yroJay MiXK YKpaiHOw Ta €BpONMEHChKAM IOIIIEHCHKUM
o(hicoM mpo cTpaTeriyHe Ta OnepaTUBHE CHIBPOOITHUITBO [6].

OCHOBHMMU HaIpsMKaMH CIIBPOOITHHUIITBA €BPONONY Ta YKpaiHU BU3HAYAE€ThCS OOMIH CIIEIiaIbBHUMHU
3HAHHSMH, 3araIbHAMH 3BEJICHHSIMH, Pe3yJIbTaTAMH CTPATETIYHOT0 aHAITI3Y, iHQOPMAITI€IO 010 TIPOIEaYp KpH-
MIHAJIBHUX PO3CITiTyBaHb, iIHPOPMAIIIEO PO METOIN 3aM00ITaHHs 3I0YMHHOCTI, yJacTh Y HABUAIBHHX 3aX0/ax, a
TAKOXK HaJaHHI KOHCYJbTAIlIH Ta MIATPUMKH B OKPEMHUX KPUMIHATBHUX PO3CIiTyBaHHIX.

3auis cucTeMaTu4Ho{ CHIBIpalli MK KOMIETEHTHUMM OpraHaMH YKpaiHu Ta €Bponosry c(opMoBaHO
HarioHansHui KOHTAaKTHUM MyHKT — BiJJIT O B3aeMoii 3 €Bpononom HanionansHoi nominii ykpainu. Oxpim
HamionansHOT oIl ykpaiHu cepes opraHiB, SKi MaloTh TOBHOBa)KCHHS III0JI0 3a00iraHHs Ta 00poThOU 3 KpH-
MIHATBHAMH TIPABOMOPYIICHHSAMH, € Taki: MIHICTepCTBO BHYTPIIIHIX ClpaB yKpainu, AamiHictpariis Jlepxas-
HOT MPUKOPJOHHOT Cy)0n ykpainu, ["omoBHmid [lemapTaMeHT 1o 60poTHOl 3 OpraHi30BaHO 3JIOYHMHHICTIO Ta
kopymuiero Ciyx06u 6e3neku ykpainu, [lepxaBHa ¢ickanbHa cinyx0a ykpainu, [lepxaBHa ciryx0a (hiHaHCOBOTO
MOHITOPHHTY yKpainu, HarlioHanbHe aHTHKOPYIIIiiiHe Oropo ykpainu, ['eHepansHa npokypartypa ykpaitu [6].

BaxmuBotio CKIIaIOBOIO CIIBPOOITHUIITBA YKpaiHu Ta €Bporeiicbkoro Coro3y B MPaBoOXOPOHHIH cdepi €
B3a€EMOIs 3 €BPOIEHCHKOI0 OpraHi3aIlicro 3 MUTaHb I0CTUIIiI (€BporocT), 3acHoBaHoi 28 moToro 2002 porri.

3aBaaHHAM €BPOIOCTY € MIATPUMAHHS ¥ 3MIIIHEHHS KOOPMHAIIIT Ta CIIIBPOOITHUIITBA MIXK HAIlIOHAJILHH-
MU OpraHaMH CJTiJICTBA Ta OOBUHYBAaYCHHS Y c(hepi TSHKKHX 3JI0YMHIB, 1110 BIUTHBAIOTh Ha JIB1 200 OiJbIle JepKaBy-
qJieHa a00 MOTPeOYIOTh CIUIBHOTO 0OBUHYBAYCHHSI, IO IPYHTYETHCSA HA MPOBEICHHUX OTNepallisax Ta iHopmarlii,
Ha/IaHil opraHamu Jiep>kaB-uieHiB Ta €BporonoM [7]. 3 miero MeTor €BpOOCT KOOpIUHYE 00MiH iHOpMAILIi€TO,
HaJIaHHs [IPaBOBOI JOMOMOTH Ta MPOIEC BUAAYi MPABONOPYIIHUKIB. J[0 KommeTeHLii €BpOIOCTy HasleXaTh BCi
BHJIY TSDKKHX 3JIOYMHIB Ta MPABOMOPYIICHb, 3JIOYWHH Y cepl BUCOKUX THPOPMAIIIHHAX TEXHOJIOTIH, IaXxpaicTBa,
KOPYTIIT; OyIb-sIKi 3JI0YHHH, IO 33a31Xal0Th Ha (hiHAHCOBI iHTepecHu €Bpornelicbkoro Coro3y; eKOJOTiYHA 3]I0YHH-
HICcTH [8, ¢.92].

BaxxmuBrMy HampsIMKaMu TisTTBHOCTI €BPOIOCTY €: 1HILIFOBaHHS KPUMIHATBHUX PO3CIiTyBaHb, 8 TAKOXK
MOJIAHHS TIPOTO3HIIIK IOJI0 1HILIFOBAHHS TIepeCiiAyBaHb, SKi MPOBOSTh KOMIIETCHTHI HalllOHAJIbHI OpTaHH, 30-
KpeMa I0/10 37I0YMHIB IPOTH (iHaHCOBHX iHTepeciB Cor3y; KOOPIUHALIO PO3CIiAyBaHb Ta EPECITiTyBaHb MO0
3JI0YMHIB BKa3aHUX BHUIIE; 3MIITHEHHS CYIOBOTO CIiBPOOITHHITBA, 30KpEMa IUIIXOM YpETyIIOBaHHS KOH(IIKTIB
FOPUCAMKINIH Ta MUISIXOM TiCHOT CTTBIIpalli 3 €BPOIEHCHKO0 CYI0BOIO Mepekero [7].

[IpaBoBOIO OCHOBOIO CHIBPOOITHUIITBA MK YKPaiHOIO Ta €BPONECHCHKOI0 OPraHi3aIli€lo 3 MUTaHb IOCTH-
il € BiAmoBinHa yrona Bix 27 gepsHs 2016 poky, sika cpsMoBaHa Ha TIOCHIICHHS CIIBPOOITHUIITBA Y OOPOTHOI 3
TSDKKFMU 3JI0YMHAMHE, 30KpeMa OPTaHi30BaHOIO 3JIOYMHHICTIO Ta TEPOPUIMOM.

KommereHTHIM OpraHoM, sIKHI BiIIIOBINAE 32 BUKOHAHHS L€l yroau, € ['eHepambHa MpoKypaTypa yKpa-
iHH. 3 METOIO CIIPHUSHHS CIIBPOOITHUIITBY YKpaiHa Moke Bimpsantu [Ipokypopa 31 3B°s3Ky 11t €BPOIOCTY 3 BU-
3HAYCHHSIM XapaKTepy Ta 00CsATy MpaBOBHX MOBHOBAXEHB [IpoKypopa 3i 3B’53Ky B MeXax BIACHOI TEPUTOPIT IS
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BHUKOHaHHs Horo a0o ii 3aB1aHb Yy BIATIOBIIHOCTI 3 METOO yKIaaeHOo1 yroau. [Ipokypop 31 3B’sI13Ky OTpUMYE TOCTYI
70 iH(popMallii, IKa MICTUTCS B HallIOHATBHOMY PEECTpPl AaHUX, 00 KPUMIHATIBHUX NEPECHigyBaHb Yd Oyab-
SIKOMY 1HIIIOMY PEECTpi YKpaiHW B Til Mipi, sIK TiepeadaveHo HAiOHATLHIUM 3aKOHOIaBCTBOM JIJIS TIPOKYpOpa 9u
0co0H, sIKa Ma€ aHaJIOT14H] IOBHOBAKEHHS.

BaxuBuM HanpsiIMKOM CHIBpOOITHUITBA YKpaiHU Ta €BpOIOCTY BUCTyHae oOMiH AaHUMHU. BinnoBigHo
JI0 YTOIM CTOPOHH MOXYTh OOMIHIOBATHCS BCi€I0 iH(pOPMAITI€I0, KA € HEOOX1THOK0, BIIIIOBIIHOKO Ta HE HAIMIp-
HOI0. Bu3HaueHo Takox KaHaIM repenadi iHpopManii Ta 3a3Ha4YAETHCS NP0 HaJIEXKHE, aJIeKBaTHE ONPAIFOBAHHS
it 06pOOKy NMepCOHATBHUX AAHUX, IKi BOHU OTPUMYIOTh OJHA Bifl 0JHOi. CTOPOHU HE MOBIIOMISIIOTH OyIb-SKY
iHpOpMaIliro, HalaHy 1HIIOI CTOPOHOIO, OY/Ib-SKiil TPeTil IepkaBi U opraHy 0e3 3roJi OCTaHHBOI Ta Oe3 Ha-
JISKHUX 3aX0/IiB II0/I0 3aXUCTY IEPCOHATBHUX JTaHUX [9].

€BpPOIOCT € KIII0YOBOI0 IHCTUTYIIEIO ISl CIIPUSIHHS PO3CIIiAYBAHHAM Y PaAMKax CHIIBHUX CIIIYMX TPy,
3a0e3Meuyroun eKCIepTHY Ta IPAKTUUHY MiATPUMKY iXHbBOI AisuibHOCTI. HaTtenep HasBHI BCi oprasizariiiHo-npa-
BOBI 3acajayl Iyl BUKOPHCTAaHHS MOXKJIMBOCTEH €BPOIOCTY CIIUTBHUMHE CIIITYAMU TPYTIaMH, 10 CKJIaTy SIKHX BXO-
JSTh MPEICTABHUKN YKPATHCHKMX KOMITETEHTHHX OpraHiB. HalOimbIn BaXXIIMBUMU 3 ONEpaIlifHOI TOYKH 30py €
3acilaHHs CIIBHHUX CIIAYUX TPYIT y MTa0-KBapTUPI €BPOIOCTY Ta BUKOPUCTAHHS KOOPIUHAIIHHOTO IeHTpy [10,
c.218].

€Bpornelicbke areHTCTBO 3 YIPaBIIiHHS ONEPATUBHUM CIIBPOOITHUIITBOM Ha 30BHILIHIX KOPJIOHAX Kpa-
fH-uneniB €C (European Agency for the Management of Operational Cooperation at the External Borders of the
Member States of the European Union — Frontex), mo 0ys0 3acHoBane B 2005 potii, CIiBIpaIfoe 3 yKpaiHOo B
MeXax IMiIIUcaHuX yroj. pernament paaun €C Big 26.10.2004 Ne 2007/2004 Bu3Hauae KOMIIETEHITIF0 €Bporei-
CBKOI areHtiii Frontex, a came: KOOpIUHALIIS OTICPATUBHUX i AepxkaB-wieHiB €C 3 0XOPOHHU 30BHILIHIX KOP-
JIOHIB; PO3BUTOK 3arajbHOI IHTErpOBaHOI MOJIEN OLIHKKA PHU3UKIB; HAJAHHS JTIOTIOMOTH JiepKaBaM-uwieHaMm €C
y HaBYaHHI IEPCOHAITY HAIlIOHAIBHUX MTPUKOPJAOHHHUX CIIY’KO 32 JIONIOMOTOI0 OpraHi3allii 3aHsTh Ha HaHAIli-
OHAIBHOMY PiBHI JUIsl IHCTPYKTOPIB Ta MPOBEJICHHS CeMiHapiB; HaJJaHHS JONOMOTH AepkaBam-uwieHaMm €C B
OpraHi3amii HIMH CIIIEHUX OTepalii i3 JenopTalii HeJleralbHUX MITPaHTIB; CKIIQJIaHHS KaTaJoTy YCIIITHAX
3axo0/iB aeprkaB-wieHiB €C, siki Oysu 3IiCHEHHI y poIieci BUABOPEHHS HellerallbHUX MirpanTis [11; 12].

11 yepsHsa 2007 poky B JlrokcemOyp3i Mg yac 3acimanHs MiHICTpIB IOCTHINT Ta BHYTPINIHIX CIIpaB y
¢dopmarti ykpaina — Tpiiika €C mignucano po6ody JOMOBIEHICTh OO BCTAHOBJICHHS OTIEPATHBHOTO CITIBPOOIT-
HUIITBAa MK aaMiHicTpamiero [lep:kaBHOI IPHUKOPIOHHOI CIYKOM yKpaiHu Ta €BponerchKoro areHmiero Frontex
[13, c. 257]. BiamoBigHO 110 11i€1 JOMOBIEHOCTI METOIO CITIBIIPAIli € MPOTHU/IiS HEJEeTAIbHIN Mirparlii Ta TpaHCKOp-
JIOHHIH 3JI0YMHHOCTI 3aC00aMU MIPUKOPAOHHOTO KOHTPOJIIO, IIOCUIICHHS Oe311eKH Ha KOPIOHAX MIX KpaiHaMu-4Jie-
Hamu €C Ta yKpaiHOIO, pO3BUTOK JOOPUX CTOCYHKIB Ta B3a€EMHOI JOBIpU MiXK OpraHaMH IIPUKOPAOHHOI OXOPOHHU
Ha KOpIoHax Mix kpaiHamu-uneHamu €C ta ykpainoro [14]. KoxHi Tpu poKH CKIIaat0ThCs IIaHH ONEPATUBHOTO
CIIBPOOITHHIITBA MK J[ep’KaBHOKO MPUKOPIOHHOIO CITY»)00K0 YKpaiHu Ta €BpONEHCHKOI0 areHiiiero Frontex.

y cdepi mpaBOOXOPOHHOI JISUTPHOCTI YKpaiHa TaKo CIHIBIpaIoe 3 €BponeicbkuM 01opo 3 60poThOH 3
mraxpaiicteom (European Antifraud Office, OLAF) ta €sponeticbkum nomnineiickkum konemxom (European Police
College, CEPOL), sixi nomomararoTs y 3anobiranti ta 60poTh0i i3 OpranizoBaHOI 3I0YHHHICTIO.

BucHoBkH. BaXMBUM HaIpSIMKOM MIXKHAPOJIHOTO CIIBPOOITHHUIITBA € B3a€MOJIS JepXkKaB CBITY y 00-
pOTHOI 3 OPraHi30BaHOO 3J0YMHHICTIO, SIKa CIPSIMOBaHA Ha 3a0e3MeucHHs 0OMIHY iH(OopMaIliero MPaBOOXOPOH-
HUMU OpraHaMH¥ Ta HaJIJaHHS ONePaTHUBHOI, TEXHIYHOT Ta aHAJITHYHOI JOTIOMOTH. YKpaiHa aKTHBHO CITIBIIPAIIIOE Y
[[bOMY HampsiMKy 3 €BponeicskiM Coro30M, 30KpeMa, 3 AreHiiero €sponeiickkoro Coro3y i3 IpaBOOXOPOHHOTO
criBpoOiTHUIITBA (€BpoIoi), €BPONEHCHKOI0 OpraHi3alli€lo 3 MUTaHb FOCTUIIl (€BporocT), €BpONEHChKOI0 areH-
€0 3 YIPaBIIHHSI ONEPATUBHUM CHIBPOOITHHUIITBOM Ha 30BHIIIHIX KOPIOHAX JepiKaB-wICHIB €BPOIEHCHKOro
Coro3y (Frontex) Ta iHmumu arentcTBaMu. OCHOBHUMH HAINPsIMKaMHM CITIBPOOITHHUIITBA €: OOMIH CreIlialbHUMH
3HaHHSAMH, 3aTATBHIMH 3BEICHHAMHY, Pe3yIbTaTaMi CTPATEri4HOrO aHali3y, iHpOpMaIli€lo MO0 MPOoLexyp KpH-
MiHAJBHUX PO3CIiTyBaHb, iH(pOpMaIi€lo IO METOIM 3ar00iraHHs 3JI0YMHHOCTI, Y9acTh Y HABYAIBHUX 3aX0J1aX,
a TaKOX HaJaHHS KOHCYJIbTalil Ta MATPUMKH B OKPEMHX KPUMIHAIBHUX PO3CIiTyBaHHSIX, IIATPUMAHHA i 3Mill-
HEHHsI KOOPJIWHALII Ta CIiBPOOITHUIITBA MK HAIlIOHAJHPHUMH OpraHaMH CIIJICTBAa Ta OOBHHYBAdeHHS Y cdepi
TSDKKHX 3JI0YHHIB, IPOTHIISI HEJETANBHIM Mirparii Ta TpaHCKOPIOHHIN 3II0YHHHOCTI 3ac00aMH IIPHUKOPIOHHOTO
KOHTPOJIIO, TTOCHJIEHHS 0e3MeKH Ha KOpIoHaX MK kpaiHamu-wieHamu €C Ta yKpaiHOIO TOIIO. 3 METOIO MiJBH-
IIEHHS eeKTUBHOCTI CHiBIpalli ykpainu 3 €BponeiicskuM Coi030M y cdepi MpaBOOXOPOHHOI TisSUTBHOCTI HE00-
X1THO TOTJIMOIOBATH B3a€EMO/II0 3 METOI OOPOTHOU 3 TPAaHCHAIIIOHATILHOIO 3JI0YHHHICTIO.
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HHPABO OCIb 3 IICUXITYHUMHU PO3JIAJAMU HA COUIAJIBHI
MNOCJYINY KOHTEKCTI IPABOBOI PEAJIBHOCTI YKPATHU

3eepreno ysaey na axkmyanvhocmi pegpopmyeants 8 YKpaini HOpMOMEOPUOI [ NPABO3ACMOCO84OI DisIbHOCHEl
¥V chepi HAOAHHA COYIANbHUX NOCTY2 0COOAM 3 NCUXTUHUMU po3nadamu. 3akyenmosano, wo 6 3axoni Vkpainu «llpo
coyianvHi nociyeuy ocib 3 NCUXTYHUMU PO31A0AMU BIOHECEHO 00 0CI0, AKI 3HAX00AMbCA Y CKIAOHUX HCUMMEBUX 00-
CMAasuHax, a omoice, Malomv NPAGO HA OMPUMAHHA coyianbHux nociye. Hazonoweno, wo 6 3axomi 6iocymuiil 4imkuil
nepenix coyianvhux nociye 0 ocio 3 ncuxiynumu posiadamu. Ilpoananizosano, suxoosuu 3i smicmy Knacugixamopa
COYIANbHUX NOCTY2, COYIAbHI NOCTY2U, WO MONACYMb OYMU HA0aHi Maxii kame2opii ocid.

Knrouosi cnosa: npaso na coyianvhi nociyeu, 0coou 3 NCUXIYHUMU PO3NA0AMU, COYIATbHO-NCUXOI02IUHA peaDi-
aimayis, coyianbHo-mpy0oea aoanmayis, OeHHul 00271A0.

Yaremko O., Shafranskyi V.

The right of persons with mental disorders to social services: in the context of the legal reality of Ukraine

The article concerns the urgency of law-making and law-enforcement activities reforming in the sphere of
providing social services to persons with mental disorders in Ukraine. It has been emphasized that the Law of Ukraine
«On Social Servicesy shows that the legislator included mental and behavioral disorders, invoving those caused by the
use of psychoactive substances, among the sixteen factors that cause difficult life circumstances. Accordingly, people
with mental disorders are classified as persons who are in difficul life circumstances and, therefore, have the right to
receive social services.

It has been highlighted that the Law of Ukraine «On Social Services» lacks an exclusive list of social services
in general, including all those that can be provided directly to persons with mental disorders (or their families). The
law defined only the system of «basic social services», consisting of eighteen social services, which local state executive
bodies and executive bodies of local self-government are obliged to provide to recipients of social services. The entire
list of social services, including those for persons with mental disorders, is contained in the Classifier of social services,
approved by Order Ne 429 of the Ministry of Social Policy of Ukraine dated June 23, 2020.

Based on the content of the Social Services Classifier, the social services that can be provided to this category of
persons (transit-supported accommodation/educational social apartment (house); social adaptation; social and labor
adaptation; care at home; inpatient care; day care; social rehabilitation) were analyzed persons with intellectual and
mental disorders; socio-psychological rehabilitation of persons addicted to narcotic drugs or psychotropic substances;
social-psychological rehabilitation of persons with gaming addiction; physical support of persons with mental and
behavioral disorders; transport services).

The authors claim that certain social services (first of all, those related to rehabilitation, adaptation, care) are
«oversaturatedy with measures of labor integration into society, which, in our opinion, is a vestige of the Soviet and
post-Soviet past.

Keywords: the right to social services, persons with mental disorders, social and psychological rehabilitation,
social and labor adaptation, day care.
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KoHcTuTyuiliHe npaBo. AaMiHiCTpaTMBHe npaso i npouec. ®iHaHCOBe npaso.
IHdopmauiliHe npaBo. MixxHapoaHe npaso.

IMocTanoBka mpodJemu. SIkicHe pe)OpMyBaHHS COLiAILHO-NIPAaBOBHMX IHCTUTYLIH Iependavae peanbHe
YTBEPXKECHHS B YKpaiHi JIIOAMHOLIEHTPUCHKUX 3acaj. BinmnoBinHo OyAb-sKi HOBalLil B YKPaiHCBKOMY CYCILIbCTB1
HeoOX1THO OIIIHIOBATH KPi3b MPU3MY TPaB i 3aKOHHUX IHTEPECIB JIIOUHHY 1 TpoMassHiHA. OCOOIMBO aKTyaIbHUM
Ha CLOTOJIHIIITHI € TUTaHHS peopMyBaHHS HOPMOTBOPYOI Ta IMPABO3aCTOCOBYOI NisIILHOCTEH Y chepi HamaHHs Co-
LiaJIbHUX HOCIIYT 0c00aM, sIKi CTPaKAAl0Th HA IICUX1YHI pO3J1aan. AJXKe, 3 0JHOT0 OOKY yKpaiHa Ma€ BIIMOBUTUCH
HacaMIIepes Bijl TAKOTO PyJUMEHTY pafsHCbkoro Coro3y sIK ITaTepHaiCTChKE CTaBJICHHS AepKaBH J0 JIIOAWHH, a 3
IHIIOro — 3a0e3MmeunTH 0c00aM, sIKi CTPasKAAI0Th Ha IICUXI4HI pO3JI1a iy, IPAaBOBY PEANbHICTb, 3a IKOI BOHU HIKOJIU
HE BIIYYIOTh AUCKPUMIHAII] HA TPYHTI TICHXIYHOTO 3aXBOPIOBAHHSI.

AHaJni3 0CTaHHIX J0CJHiAKeHb i my0Jikanii. 3Ha4HOIO MIpOI0 JOCHIPKEHHS, 1110 IPOBOAATHCSI HA ChO-
TOJHIIIHI B YKpaiHi, IPUCBIYCHI 3aralIbHOTEOPETHYHUM NIUTAHHAM Y cepi HaJlaHHS COLIaTbHHUX MOCTYT (CHCTEMI
COIIATLHUX TIOCIIYT; CUCTEMI HaJaHHS COLIAIBHUX IOCIIYT; Cy0 €KTHOMY CKJIaJy IPaBOBUX BITHOCHH 13 HaJlaHHS
COIIATIFHUX IMOCITYT; eTanaM OpraHizaiii HaxaHHs comiaabHux mocayr Ta iH.) (K. ba6iu-Kacesaenko, p. ['peda,
C. 'opbynoBa-py6aH, 1. BirkoBcbka, 0. lenncona, K. Iyony, A. Mapuibosa, B. Mensauk, T. Mucbkesuy, O.
Canuny, O. lly6na, C. YepHera Ta iH.).

OxpeMo NPOBOAATHCS JOCIIKEHHS 1010 PO3BUTKY Ta HaJIaHHS COLIAIbHHUX ITOCITYT TEPHTOPiaIbHUMH
rpomanamu (O. Hewocina, T. Cemurina, C. Kapmantok, M. KpaBuenko, JI. Impuyk Ta iH.). [IpoTe Malixke BincyTHI
y BITYM3HSHINM HayIli mpai, siki cTocyBaiucst Ou IPYHTOBHUX JOCTIDKEHb OCOOIMBOCTEH peari3aliii mpaBa Ha co-
IiaJIbHI IOCIYTH OKpeMHUX KaTeropiit oci6. Hacamnepen, mo3a yBaroo 3aJumIaoTh JOCTIKEHHS, 1[0 CTOCYIOThCS
0ci0 3 ICUXIYHHMH PO3JTaJTaMH K OTPUMYBAJiB COIIAIBHUX MTOCIYT.

MeTta cTaTTi — JOCTIIUTH MPaBO 0Ci0 3 MCUXIYHUMH PO3JIaJaMHt Ha COIIaIbHI MMOCIYTH B KOHTEKCTI Ipa-
BOBOI pealTbHOCTI YKpaiHH.

BukJan ocHoBHOro Mmartepiajy nociaigkenns. Hopmu 3akony ykpainu «IIpo comiansHi nmociayru» (Ha-
OyB unHHOCTI 3 1 cigns 2022 p.) cupssMOBaHI Ha MIATPUMKY HAHOUTIBII COIIABHO BPA3JIMBHX TPYIT CYCIUIHLCTBA
1 Ha oci0 / ciMel, sIKi 3HaXOJAThCS Y CKIaIHUX KUTTEBUX oOcTaBuHaX. [lo cucTtemMu (pakTopiB, MO 3yMOBIIIOIOTH
CKJIQJIHI JKUTTEBI 0OCTaBUHU, 3aKOHOABEIb 3-MIOMIXK IIICTHAIATH BKIFOYHB IICHXIUHI Ta MMOBEIIHKOBI PO3JIAIH,
y T. 4. BHACIIiJIOK B)XKMBAaHHS NICUXO0AKTUBHHUX PeUoBHH (1. «T» a03. 2 1. 15 cr. 1 3akony) [2]. BianosigHo ocibd 3
MICUXIYHUMH PO3JIaJIaMH BiIIHOCHUTB JI0 KaTeTopiil 0ci0, SKi 3HAXOAATHCS Y CKIAIHUX KUTTEBUX 00CTaBUHAX, TOOTO
B 00CTaBHHAX, IO «HETATHBHO BILTMBAIOTH HA JKUTTS, CTaH 3JI0POB’S 1 PO3BUTOK 0coOU, (DYHKITIOHYBaHHS CiM 1,
sIKi 0co0a / ciM’s He MOYKe TI00JIaTH CaMOCTIHHO»). ToMmy Taki ocobu (ix cimM’i) MarOTh MpaBO Ha OTPUMAHHS CO-
MiaTBHHUX TTOCIYT.

3 MCHUXIYHUMH PO3JIaZiaMH BBAXKAKOTHCS OCOOM, SKi MAIOTh MATOJIOT1, BUKIHUKAHI 3MIHOIO TICHXIKH JTFO/IH-
HU. Taki 3MiHH IPSIMO YU OTIOCEPEAKOBAHO BILIMBAIOTH HA MPAIe3IaTHICTh JIFOJUHHM Ta 11 CITOCiO KHUTTS B CYCIIb-
CTBI, Ha MOJICHHE BUKOHAHHS 3aBJJaHb,  TAKOX HA aJICKBATHE CIIPUUHSITTS HABKOJIUIITHHOTO CEPEIOBUINA 1 MOIi1,
10 BiZIOYyBArOTHCSL.

3a odiniitHoro iHpOpMamiero BececBiTHROT Oprasizaliii 0XOpOHU 340POB’ S, MPOOIEMH 3 ICUXIYHUMU PO3-
Jazamu xoda O pa3 y )KUTTI MaB KOXKEH UETBEPTHIl. Y PO3BUHEHUX CYCHIIbCTBAX HE 3aMOBUYIOTH TaKi MUTAHHS, a
HaBIAaKH CTBOPIOIOTH YMOBH, 32 SIKUX JIIOJH BUTHHO PO3MOBIITIOTH PO MPOOJIEMH IICUXITHOTO 3I0POB’ s, 33 HE00-
X1JIHOCTI BIJIbHO 3BEPTAIOTHLCS JIO CICHIATICTIB, MatOTh KYJITYPY PO3YMIHHS OJTHE 1HIIIOTO Ta iHTETPYBaHHS y CyC-
MJIBCTBO OCIO 3 TICHXIYHAMU PO3JIaJIaMH, & He BUKHMJIAHHS 1X 3 HROTO Yepe3 NEBHI BJIACHI YIepe/DKeHHs, CTPaxH 1
crepeorunu [5].

y 3axoHi ykpaiau «lIpo comianbHi MOCIYTW» BIACYTHIM BHKIIIOYHHI HEperik COLialbHUX MOCIYT 3a-

rajioM, y TOMY YHCII BCIX THX, SIKI MOXKYTh OYTH HaJaHi Oe3mocepeIHb0 0c00aM 3 ICUXIYHUMH po3iiagaMu (abo
X ciM’siM). 3aKOH BU3HAYHB JIHIIE CUCTEMY «0a30BUX COMIATBHHX TOCITYT», IO CKIAAEThCS 3 BICIMHAILATH CO-
[iaTBHAUX TOCIYT, SIKi OpTaH! MICIIEBOT Aep:KaBHOI BHKOHABYOI BIIa TV i BHKOHABYI OPTaHH MiCLIEBOT'O CAMOBPSIY-
BaHHs 30008’ s13aHi 3a0€3MeUNTH OTPIUMYBadUiB corianbaux mocayr (. 1 4. 1 ct. 1, 4. 6 ct. 16 3akony) [2; 4]. yBech
MepeNiK COLIaIbHUX MOCYT, Y T. 4. I 0ci0 3 ICUXIYHIMH po3iazamu, MicTutbes y Kiacudikaropi comianbHIX
MOCITYT, 3aTBEPXKEHOMY Haka3oM MiHicTepCcTBa COIianbHOI MOMTHKY YKpainu i 23 uepBhs 2020 p. Ne 429 [3].
3yNMMHUMOCH Ha OKPEMHX COLIaTbHUX IOCIyTaX, 0 Oe3MocepeHbo CTOCYIOThCS OCI0 3 NMCHXIYHHMU
po3nanamH.

Tpan3uTHE HiaTpUMaHe npoxuBaHHs / yuboBa coliaibHa KBapTHpa (0yIMHOK) K COLliabHa HOCIyTa Mo~
JSITa€e B HaJlaHHI 0co0aM 3 MCUXIYHUMH POo3JaJaMHi KOPOTKOTEPMIHOBOTO IPOXXHUBAHHS, Y CIPHSIHHI BUPIICHHIO
HUMH COIIaJIbBHUX IPO0JIeM, PO3BUTKY MOTPIOHUX HABHUOK i BMiHB JUIS TOTO, I[00 BOHU OYJIM TOTOBHMHU JIO CAMO-
CTITHOTO XKUTTS Yy «CBOiH 3BHYaiiHIi 00CTaHOBII» 200 B yMOBax MiATPUMAaHOTO MPOXKUBAHHS 3 TPYIOIO 0ci0, ae
CTBOpPEHI HaOIMDKEHI 10 CIMEHHIX YMOBHU. BaxxmuBo # Te, 0 Taka Mociryra Mae Ha METi 3a0€3IEYUTH COIliaTbHy
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HiATPUMKY Ha PiBHI 3/[aTHOCTI OCI0 3 ICUXIYHUMHU PO3J1aiaMu (DYHKIIOHYBATH 1 CIIPUATH OCOOUCTIH BiTIOBIAAIb-
HOCTI 3a BJIacHE >XUTTs. Moyke Ha/JlaBaTUCs CTalllOHAPHO y MPHUMILIEHH]I HaJaBava COLiaJbHOI mociayru abo 3a
MicIieM poXxuBaHHs / iepeOyBaHHs 0COOH 3 ICHXIYHUM po3ianoM (Baoma) [3].

TepuTopianbHi rpoMaiH i IepxaBa 3000B’s13aH1 0co0aM 3 ICUXIYHUMHU PO3JI1aJaMH TapaHTyBaTH HaJaHHS
MTOCITYT 13 COMIANIBHOT alanTallii Ta COIiaIbHO-TPYA0BOI aganTaitii. Taki Mocryru KOMIICKCHI 1 BUMAararoTh y3ro-
JOKEHUX i Ta B3aEMOIIi pi3HUX (PaxiBIliB AJ1s1 HABYAHHS, POPMYBaHHS, PO3BUTKY B OCi0 3 ICUXIYHAMH PO3JIaaaMu
COIiaIbHUX HABMYOK 1 BMiHb, COIiaJIbHOI KOMIETeHIi1. 3a HeoOOXiAHOCTI 3aIy4aroThes (axiBili, IKUX YIIOBHOBA-
XKYIOTb Ha 3/1MCHEHHS NMPEJCTaBHUILITBA IHTEPECIB 0CI0 3 MCUXIYHUMU PO3/IafaMu (BeIyTh BiJ iX IMEHI Iepero-
BOPH, CIIPUSIOTH Y peecTpallii Micis po>kuBaHHA / epeOyBaHHs, B 0(OpMIICHHI / BITHOBJICHH] iX JOKYMEHTIB, Y
MOIIYKY PiAHUX / OIU3BKHX, Y BCTAHOBIICHHI 3B)SI3KiB 3 iHIIMMH (haxiBIsAMH, Clyk0amu, 3aKIafaMH, YCTAHOBAMH,
OpTraHi3amisMH, MiIPUEMCTBAMH, OpTaHaMH Ta iH.), Ha KOHCYJIbTYBaHHS (JJOITOMAararoTh IpoaHalli3yBaTH )KUTTEBL
CHUTYyallil, 03HAaYUTH KOJO HaWBaXXJMBILINX MpoOieM, criocoOu iX BUPILIEHHS, CKJIACTU IUIaH BUXOLY 31 CKJIQJAHOL
XKUTTEBOT CUTYALlT TOIO) 1 HAa TOCEPETHULITBO (CHPUSIOTH Y BUPIIIEHHI KOH(IKTIB, ONPalbOBYOTh IIISIXH, YMO-
BHU 1 CIIOCOOM iX BUPIIIEHHS, BEAYTh IIEPETOBOPH).

®daxiBIIi 1OTIOMararTh 0co0aM 3 ICUXIYHUMH PO3JIaJiaMHi MaKCUMAaJIbHO pecoltianizyBaTucs (10arTh po
BITHOBJICHHS / 3MIITHEHHS POJWHHUX Ta CYCHUIBHO-KOPUCHUX 3B’S3KIB, OPraHi30BYIOTh PI3HOMAHITHI COIialibHI
KIIyOU, CHIPHSIIOTH MpaleBIalITyBaHHIO, OpraHi3allii i AisNbHOCTI TPyl CaMOAOIOMOTIH, OpraHizalii 1eHHOi 3a-
WHATOCTI Ta JO3BL/UIS TOIIIO).

CyTTIO TIOCIIYTH COLIaIbHO-TPYAOBOI ajanTailii € HacamIepe] HaBYaHHs, ()OPMYBaHHS 1 PO3BUTOK HE
JIMIIE COLIANbHUX, a il KOMyHIKAaTUBHUX, (DI3UYHUX, KOTHITUBHUX, TPYJOBUX HABUYOK, YMiHb (Y T. 4. CAMOOOCIyY-
TOBYBaHHSI, COIIAIBHOT KOMIIETEHIIIT), OpraHi3allisi JCHHOT 3aiHATOCTI 1, 110 Ba)KJIMBO, BU3HAYEHHS TOTOBHOCTI J0
MpaleBIAIITYBAHHS.

y mpolieci HaJaHHA LUX JBOX BHIIIB COIIAIbHUX IMOCIYT BEJIHMKE 3HAYEHHS Mae jaormomora (axiBIiB Y
HaNpsSMKY HaJaHHS TICUXOJIOTIYHOT MIATPUMKH (ONITHUMI3AIlis ICHXOEMOIIHHOTO CTaHy 0ci0, 10 MalOTh IICHXId-
HI po3nany, GopMyBaHHS 3410HOCTEH 1 CAMOCBIIOMOCTI, CIIPHUSIHHS COIIATLHO-TIPOPECIiHHOMY CaMOBHU3HAYCHHIO,
CIpsAMYBaHHS 3yCHJIb Ha peai3allito BIacHOi IpodeciiftHoT Kapyepu), KOPEKIii ICUX0JI0T1YHOTO CTaHy 1 TOBEiHKH
y TIOBCSAKJCHHOMY KHTTI.

Oco0JIMBO BaXXIIMBUMU IS 0Ci0 3 TICHXIYHUMH PO3JIaJlaMH € COIliaJIbHI ITOCITYTH, OB’ SI3aHi 3 TOTIISIIOM
3a HUMU: JOTJI CTAIllOHapHUHN, JEHHUH JOTIIA, AOTJSL BaoMa. Ilepini qBa BUAM COMiadbHUX MOCTYT (IOTIIS
CTaIlIOHAPHUH 1 TOTJIS] ICHHHH ) HAIAIOTHCS Y MPUMIIICHHI HaJlaBaya COIialIbHUX MTOCIYT, a TPETii — BIoMa, TOOTO
3a miciieM pokuBaHHsl / mepeGyBaHHs 0Ci0 3 MCUXIYHUMHE po3nagaMu. ToMy MOCIYTy IEHHOTO AOTIISY 1HO/I Ha-
3UBAIOTh «HAIIBCTAI[IOHAPHUM AOTIsAOMY [3].

SIkmo mormsa cTamioHapHWE SK CoIlialibHa MoCyra HeOOX1THO HacaMIiepel CTBOPUTH JIIs OCi0 3 TCH-
XIYHIMH pO3JIaJjaMy HAJIEKHI YMOBH IJIsl IPO’KUBAHHS, 3a0€3MeunTH X XapuayBaHHsAM. [lociyra cramioHapHOTO
JODJISA Ty OlbIlie CIpsMOBaHa Ha 3a0e3MedeHHs 0Ci0 KUTIOBO-IOOYTOBUMH YMOBaMH, Ha PO3BUTOK HAaBUYOK ca-
MOOOCITyrOBYBaHHS a00 Ha JOIIOMOTY B CaMOOOCITyrOBYBaHHI1, Ha OpraHi3allifo PO3MOPSIKY AHs (J03BI/LIS, ICHHY
3alHATICTH) ToIo. Jlormsaa Baoma nependadae 3HaAUHOIO MipOIO JOIOMOTY 0co0i y BUpIlIEeHHI ii JOMaIIHIX Ho-
OyTOBUX MHTaHb (3aKyHiBJIS / JOCTaBKa JiKiB, IPOLYKTIB XapuyBaHH Ta iH., IPUOUPAHHS XKHUTIA, TOTyBaHHS 1Xi,
orjiaTa KOMYHQJIBHUX TUTATEXKIB TOIIO), Y HAJArOKCHHI B3a€MOJIiT 3 IHIMUMU (DaxiBISIMH 1 CITy)KOaMH (BUKITHK
MEJIMYHUX MPAI[iBHUKIB, MPAIliBHUKIB TPAHCIIOPTHHUX 1 KOMYHATBHHUX CIYXKO0 TOIO), Y PEICTABHUIITBI IHTEPECIB.
JIeHHHI JOTJIS MICTHTh 3HAYHO MEHIIIE Jili, CIPSAMOBAHUX HA COIIAJIbHY JOMOMOTY 0C00aM 3 TICHXIYHUMU PO3-
najaMu, HiX JBi onepeaHi comiansHi mocayru. [lpoTe, Ha BiqMiHY Bii HUX, Tependayae JOMOMOTY B COLIIaTbHO-
TpynoBiii agantaii. [lle omHiero 11 0COOMUBICTIO € Te, 1O SK IS OCTYTa, TaK 1 IOTJIS BIOMA Mepen0adaroTh MCH-
XOJIOTIYHY HiITPHUMKY 0C00aM i3 ICUXIYHUMH PO3JiaiaMu (I0r0 He BKIIFOYAE MOCiIyra ASHHOTO craiioHnapy) [3].

Hactynay rpymy comianbHUX MOCIYT AJS OCi0, 0 MAarOTh MCHXIYHI PO3JIaAH, CTAHOBIATH HOCIYTH i3
COIiaNBHOI peabimiTamii: corianpHa peadimiTaris oci0 3 IHTENeKTYaIbHIMH Ta IICUXIYHUMH MOPYIIECHHSIMH, COLIi-
AIBHO-TICUXOJIOTIYHA peabimiTallis, ColiaIbHO-TICUXOJIOoTriuyHa peadimiTallis 0ci0 13 3aIeXKHICTIO Bil HAPKOTUIHUX
3ac00iB UM IICHXOTPOIHUX PEUYOBHH, COLIATBHO-TICUXOJIOTiYHA peadiiTamnis 0cib i3 irpoBOIO 3aNEXKHICTIO.

3a CBO€IO CYTTIO TakKi MOCIYTH Maibke ogHakoBi. OKpeMi BIIMIHHOCTI IOJISTAIOTh B OCOOIMBOCTSIX 0CI0,
[0 MAfOTh TY UM IHIITY KaTErOpit0 MaTOJOTiH, BUKIMKaHI 3MIHOIO iX IICUXIKK (0COOH 3 iIHTENEKTYaIbHUMH 1 TICH-
XIYHIMH TOPYIICHHSIMU; 0COOH 3 IrpOBOIO 3aJICKHICTIO; 0COOH 13 3aJISKHICTIO BiJI ICHXOTPOITHUX PEUOBHH; 0COOU
13 3aJIXKHICTIO BiJl HAPKOTUIHUX PEUOBUH TOIIO), & OTXKE, MOTPEOYIOTh B MPOIIECi COLIANBHOI peadiiTarii 1emo
BIJIMIHHUX IIIOJI0 HUX Ji# / 3aXO/IB.
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KoHcTuTyuiliHe npaBo. AaMiHiCTpaTMBHe npaso i npouec. ®iHaHCOBe npaso.
IHdopmauiliHe npaBo. MixxHapoaHe npaso.

ComnianbHa peabinitanii oci0 3 IHTEIEKTyaJbHUMHU Ta NCUXIYHUMHU MOPYLICHHAMH OXOILUIIOE KOMILIEKC
3aXO0/iB, CIIPSIMOBAaHUX HA CTBOPEHHS 1 3a0e3MeueHHs UM 0co0aM yMOB 33Ul IXHBOI: iHTerpalii B CyCIUILCTBO;
BIJIHOBIICHHSI COIIaJIbHOTO CTaTyCy; CaMOCTIHHOI pOJWHHO-TIOOYTOBOI MisUTLHOCTI, aKTUBHOCTI Y CYCHUIBHOMY
YKUTTI TOIIO. IIi 3aX0IH OXOILTIOIOTh: HaBYaHHS, (POPMYBAaHHS, PO3BHTOK 1 MIATPUMKY COIIAIbHO-TTOOYTOBUX Ha-
BUYOK, TpalleTeparito, apT-Teparnito, TpyA0aJanTalliio, XyA0KHIO i TEXHIYHY AisIbHICTb TOLIO 1, IO AY>KE BaxK-
JIMBO, TICUXOJIOTIYHY MIATPUMKY. I[IpoTe y mpoleci HaJJaHHSI Takoi cOLianbHOI MOCIYTU MeTy peadinitarii ocid 3
NCUXIYHUMH MOPYLIEHHSIMH NPAarHyTh IEePEeBaKHO JOCATHYTH 32 JIOTIOMOTOI0 KOMIUIEKCY COLiaIbHHUX 3ac00iB,
aHDK ncuxojorigaux. [lcuxooriudi 3aco0u CTaHOBIISITH OCHOBY pecollialtizaltii, o 3MiHCHIOETCS 3a JOMTOMOTOR0
TPHOX IHIIKX 3ralyBaHUX COLIATBHUX MOCIYT (COIIaIbHO-TICHXOJIOTIYHOT peadimiTallii, ColiaTbHO-IICHXOJIOT19HOT
peabiniTarii ocid 13 3aJIeXKHICTIO Bil HAPKOTUYHUX 3aCO01B UM IICUXOTPOITHUX PEYOBHH, COLIAIbHO-TICUXOJIOTUHOT
peabimiTauii oci0 13 irpoBoro 3a1exKHICTIO) [3].

ComnianbHO-TICUXONIOTIYHA peabiiTaris 3a3Budail HagaeTbesa ocobam, siki nepedyBaroTh abo nepedyBanu
B CIIEIlialli30BaHUX 3aKjIaiax, MicIs JOBIOTPHUBAJIOTO iX JIKyBaHHS M NepeOyBaHHS B MEIMYHUX 3aKiianax. BoHa
MOJIATa€ B KOPOTKOTEPMIHOBOMY MTPO’KUBAHHI, SIKE CYIIPOBODKYETHCS MIPOBEICHHSM MO0 HUX IICUXOJIOTO-TIea-
TOTTYHHUX KOPEKI[iH, ICUXOJIOTIYHUX KOHCYJIBTYBaHb.

JIBi 1HIII TOCITYTH (COMIATLHO-TICHXOJIOTIYHOT peadiiTailii 0cio i3 3aJIeKHICTIO BiJl HAPKOTUIHUX 3aC00iB
M [ICUXOTPOIHUX PEUOBUH, COLIAIBHO-TICUXOJIOTIYHOI peadimiTanii ocib i3 irpoBOIO 3aJEXKHICTIO) IOB’s3aHi 3
peabiniTartieto oci, 110 MarOTh MOBEIHKOB] HOPYIIEHHS, SIKi BUHUKIIN Y Pe3yJIbTaTi BAXUBAHHSI HUMU IICUXOaKTHB-
HUX PEYOBHH (TICHXOTPOITHUX PEYOBHH 1 HAPKOTHYHHX 3aC00iB) a00 3k yepe3 «irpomaniro». Yacto ocodw, 1o re-
peOyBarOTh y WX BHJIAX 3aJICKHOCTI, «KOOPHUBAIOTE) COIIANIBHI Ta POJWHHI 3B’ SI3KH, YACTO ITiJT IX BIUIMBOM BUHHS-
FOTh TIPABOIIOPYIIICHHS, B T. 4. KpUMiHaAIbHI. BiAIMOBIIHO COIiaIbHO-TICUXOJIOTIYHA peabiniTallis ocid, Mo MalTh
MOBEIIHKOBI HOPYLIEHHS Yepe3 BKUBAHHS ICHX0aKTUBHHUX PEUOBHUH, TIOEJHYE HaJJTaHHI MEAUYHOT, ICUXOJIOTi4HOT
(y T. 4. it ugeHaM iX poauH) i mpaBoBoi fonoMoru. I1if yac conianbHO-NCUXOJIOTIYHOI peadimitanii irpoMaHiB iM
HaJIaf0Th JIOTIOMOT'Y B OTPUMaHHI 0e30I11aTHOT MPaBoOBOi JONIOMOTH, X04a 3HaYHy yBary HpHIUIAIOTH PI3HUM 3a-
X0JIaM TICHXOJIOTiYHOT (KOHCYIBTYBAaHHIO, TIarHOCTHITI, ITPUMIII, KOPEKIIil, ICHXO0Tepalrii, peabimiTaIlii To1o).

Jliis 0ci0 3 ICUXIYHAMH PO3JIaiaMU TaKOX TepeadavyeHo ColliaibHi MOCIYTH, CIIPAMOBaHI Ha CIIPUSHHS
X TIepeMIIIeHHIO JUIS 33JI0BOJICHHS 0COOMCTUX MOTPed: (Di3MUHUI CynpoBia 0Ci0 3 IHBAIIAHICTIO, SKi MalOTh I10-
PYILISHHS ONIOPHO-PYXOBOTO arapary Ta IepecyBaloThCs Ha Kpiciax KONiCHHX, 3 IHTEIeKTYyalIbHUMH, CEHCOPHHMH,
(13UYHIMH, MOTOPHUMH, TICHUXIYHUMH Ta MOBEAIHKOBUMHU MOPYIIEHHSIMH; TPAHCIIOPTHI mociayru. Taki mociy-
TH HAJIAIOThCSA 0co0aM, sIKi 3 00’€KTHBHHX NMPWYMH HE MOXYTh CAMOCTIHHO MEpeMIlyBaTHUCS Yy TPAaHCHOPTI i
IPOMAJICBKUX MICIISIX a00 MOTPEOYIOTh CYIPOBOJIY ITiJT YaC BUKOPUCTAHHS CIICI[IaIbHOTO TPAHCIIOPTHOTO 3ac00y
(MiKpOaBTOOYCY), COMIATBLHOTO TaKCi. 3MICT TPAHCTIOPTHOT IOCIYTH TAKOX CTAaHOBUTH MPUI0AHHS (KOMIICHCAITIs)
BapTOCTi MaNKBa.

3a J0TOMOT OO ITOCITYT'H «TPAHCIIOPTHI MMOCITYTHY HAJIar0KY€EThCSl KOMYHIKAIIiS 0Ci0, 110 MatOTh TICHXI4-
HI PO3JNIaJIH, 13 3aKJIaJJaMH, sIKi Halal0Th COMIabHi, aMIHICTPATHBHI MMOCIYTH, MEUYHY JTOTIOMOTY, 3IHCHIOIOTh
peabinitanito Tomo. di3udyHMI CYIPOBi 0ci0 3 ICUXIYHUMH PO3JIaaMH, OKPIM I[bOT0, epeadadae T0MOMOTY B
KOMYHiKalii 3 opraHaMu Jep>kaBHOI BIaM 1 MiCIIEBOTO CAaMOBPS/IyBaHHS, OCBITHIMHU, MEINYHUMHU, TOPTOBEIILHU-
MU 3aKJIaJlaMH{, yCTAaHOBAMH, OPraHi3alliiMH TOIIIO, a TAKOXK 3a HEOOXIJHOCTI TOMIOMOT'Y B HAaITUCAaHHI 3asiB, 3a110-
BHEHHI OJIAHKIB TOLLIO.

BucHoBku. y 3akoHi ykpainu «I[1po corfiaibHi MOCTyTH» 10 CHCTEMH (DaKTOPIB, IO 3yMOBJIOIOThH CKIIA/-
Hi XKUTTEBI 00CTaBUHU, BKJIIOYEHO IICUXIYHI T TOBEAIHKOBI PO3JIaJiY, y T. 4. BHACIIIOK BXKMBAHHS ICHXOAKTUBHUX
pevoBuH. BinnmoBinHO 0Ci0 3 ICUXIYHUMU PO3JIaJaMH BiTHECEHO JI0 OCi0, SIKi 3HAXOAATHCS Y CKIaIHUX KUTTEBUX
00cTaBHHAX, a OTXKE, THX, 10 MAIOTh NPAaBO HA OTPHMAHHS COLIATEHIX ITOCIYT.

Y 3aKOHIi BIICYTHI BUHSTKOBHH HEPEIiK COIIAIBHUX MOCTYT SK 3arajoM, Tak i BCIX THX, IO MOXYTh
OyTH HazaHi Oe3mocepeTHbO 0co0aM 3 MCUXIYHUMHE po3liazaMu (200 iX ciM’siM). yBeCh MEpPENiK COIiadbHUX I10-
ciyr nependadeHo KiacugikaTopoM comianbHUX TOCTYT, 3aTBEPIKEHIM Haka3oM MiHiCTepCTBa COMIAIBHOI TO-
TMiTUKY yKpainu Bix 23 uepBHs 2020 p. Ne 429 [3]. TIpoTe 3a BiICyTHOCTI JOTPUMaHHS 3aKOHOJABIIEM YiTKOCTI K
OJTHO3HAYHOCT] y (POPMYITIOBaHHI TEPMiHIB CKJIaJIHO BHOKPEMUTH YCi COIiaJIbHI IOCIYTH, SIKi cTocyBaimcs O ocid
3 TICUXIYHUMH PO3JIaJTaMH.

AHauti3 3MiCTy COLIaTFHUX MOCIYT, 3a3HaueHnx y KiacugikaTopi comiaabHUX MOCTYT, JaB MOKIHBICTh
BHOKPEMHTH TaKi IOCIYTH, SKi 6€3110CEepPEeIHBO CTOCYIOTHCS 0Ci0 3 IICUXITHUMHE PO3JIaiaMu: TPAaH3UTHE MiATpUMa-
HE TIpOo>KUBaHHS / yuOoBa colliajibHa KBapTUpa (OyAMHOK); COIliaJIbHA aIallTallisl; COIliaIbHO-TPYA0Ba aJanTaIlis;
JIOTJISA]] BJIOMA; JIOTJISA] CTAI[iOHAPHUI; JICHHUH JOTJIA; colliaibHa pealimiTaiii oci0 3 iHTENeKTyaIbHUMU Ta TICH-
XIYHIMH MOPYIICHHSIMH; COLIAbHO-TICHXOJIOTIYHA pealdimiTallis oci0 i3 3aJIeKHICTIO BiI HAPKOTHYHHX 3aC00IB U1
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MICUXOTPOIHUX PEYOBHH; COLIIAIbHO-TICUXOJIOTIYHA peabiiiTalis oci0 i3 iIrpoBOIO 3aJI€KHICTIO; (PI3UYHUN CYITIPO-
BiJ] 0Ci0 3 ICUXIYHUMHU Ta NOBEAIHKOBUMHU MOPYLIECHHIME; TPAHCIIOPTHI MOCIYTH.

BBaxkaemo, 1110 OKpeMi colianbHi MOCIYrd (Hacammepes Ti, 110 OB’ sA3aHi 3 peabiiTali€ero, alanTali€ko,

JOTJISIZIOM) «IIepeHAaCHICH» 3aX0JaMHu TPYJOBOI IHTerpallii y CyCcIiabCTBO, 10, Ha HAIIy TYMKY, € PYIUMEHTOM
PaISHCBHKOTO 1 MOCTPAASHCHKOTO MHHYJIOTO, & TAKOXK 33 CBOIM «HaOOPOM» 3aX0/IiB TyOIIOIOThH OJMH 1HIIIOTO. yCe
IIe MOXE HETaTHBHO BiJ0Opa3uTHCs Ha e()eKTUBHOCTI peaizaiii ocodamu 3 IMCUXIYHUMH PO3JIaaMHy TIpaBa Ha
CoIliaJbHI MOCITYTH.
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JAOCBII ITPABOBOI'O PETI'YJIIOBAHHS I1IO35ABJIEHHA
BATBKIBCBKUX ITPAB 3A 3AKOHOJABCTBOM
MOJIJIOBU TA OKPEMUX JEPKAB €EBPOINEMCHKOI'O COI03Y

B nayxositi cmammi 30iticheno nHaykoge 00Cai0NCeH A 00C8I0Y NPABOBO20 pecynt08anis no3basnents 6amo-
KigcobKux npas 3a 3axkonodascmeom Mondosu ma oxpemux depoicag €eponeticokozo Corw3zy. B cmammi 3asznaueno, wo
3axkoHodascmeo Pecnybnixa Monoosa ma okpemux oepocas €gponeticokoeo Cow3sy, nepedbauae cymmesi 8i0MiHHOCHI,
5K Y Npagosux niocmasax, nopsoKy 3acmocy8ants no30asienHs 6ambKiBCbKUX npas, max i y mepminoaoeii. 3okpema,
no30asnents 6bamvKi6CbKUX NPaeg 8i0N0GIOHO 00 3aKOHOOABCNEA YUX 0EPIHCAB MOICE MAMU HA38Y «NPUNUHEHHS NPAsd
nikaysannsny (/lameis), «nosbasenenns npasa nikiysanns Hao oumunowy (Ecmouis), «nosbasnenns 6amvKiecokoi 6i0-
nosioanvuocmiy (llonvwa). Ilepeobauacmovces 06a 6udu Oisinb, 3a AKI 0coba modxce Oymu no36aeieHa 6AMbKiBCLKUX
npas — KPUMIHAIbHO Kapawui OisiHHA w000 oumunu ma 0ii Wo0o HeBUKOHAHHS AO0 HEHANEHCHO20 BUKOHANHS OAMbKi6-
CbKUX 0008 ’513Ki6; Nidcmasoio 018 3aCMOCy8anHs no30asielHs OAMbKIBCLKUX NPA8 MOdCe CMAmu maxKoic nogedinKka
mpemvoi 0cobu, i AKWO 6amvKu He OANCAIOMb aDO HECNPOMOJICHI 3anodiemu 3a2po3. Bionosiono do ¢panyysvroeo ma
COBAYLKO20 3aKOHO0ABCMEA NO30A6IeHHs OAMBKIBCLKUX NPA8 MOdice OYMuU SIK NOSHUM (CIOCY8AMUCS YCIX OamvKig-
CbKUX NPAs 0codu), max i YaCMKOBUM (CMOCYBAMUCS aule OKPEMUX npag abo okpemux oimet ocoou).

Knrwouoegi cnosa: nozoasnenns bamokiscokux npas; 8idiopanns oumuHu, cyo; 30iticHenHss 6ambKiGCbKUX Npae;
obMmedncenHsi OambKiBCbKUX NPas.
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Experience of legal regulation of termination of parental rights under the legislation of Moldova and
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Bopcyk B.
[JocBia npaBoBOro peryntoBaHHSA No36aBneHHs 6aTbKiBCbKMX MpaB 3a 3aKOHOA4ABCTBOM MoAoOBM Ta ...

individual states of the European Union

In the scientific article, a scientific study of the experience of legal regulation of the deprivation of parental
rights under the legislation of Moldova and certain states of the European Union was carried out. The article states that
French legislation provides for two types of actions for which a person can be deprived of parental rights - criminally
punishable actions against a child and actions related to non-fulfillment or improper fulfiliment of parental duties
(regarding the latter, only a few manifestations of a person ’s behavior are highlighted, which are unconditional grounds
for deprivation of parental rights), other forms of evasion of parental responsibilities towards a child lead to deprivation
of parental rights only if they last for more than two years. Deprivation of parental rights can be both complete (affect
all parental rights of a person) and partial (affect only certain rights or individual children of a person). German civil
law defines the possibility of deprivation of parental rights, defining it as a measure of last resort, which is applied to
persons who do not fulfill or improperly fulfill parental rights and duties, but do not define in detail the grounds and legal
consequences of deprivation of parental rights. Deprivation of parental rights according to the legislation of the member
states of the European Union, which became part of the European Union in 2004 — the Czech Republic, Slovakia,
Latvia, Estonia and Poland, can be called «termination of the right of custody» (Latvia), «deprivation of the right to
custody of a child» (Estonia ), «deprivation of parental responsibility» (Poland) and is used for abuse of parental rights
and responsibilities, improper fulfillment of them, commission of an intentional criminal act against a child or use of
a child who does not bear criminal responsibility to commit a crime, if one of the parents has committed this crime as
an accomplice, committing other actions that may pose a threat to the physical, mental or moral development of the
child, the behavior of a third person, and if the parents are unwilling or unable to prevent the threat. The legislation of
these countries provides for the complete deprivation of parental rights (except for the legislation of Slovakia, which
allows partial deprivation of parental rights). Moldovan family legislation defines a fairly detailed list of grounds for
deprivation of parental rights, however, the procedural order and legal consequences of deprivation of parental rights
are generally similar to Ukrainian legislation.

Keywords: deprivation of parental rights; removal of the child; court; exercise of parental rights; restriction of
parental rights.

IMocTanoBka nmpodaemu. Biamorigao 1o ct. 164 CimeliHoro konekcy ykpaiau (Hagaii mo tekety — CK
yKpaiHu), MaTH, 0aThKO MOXYTh OyTH IT030aBIIeHI Cy/IoM 0aThbKIBCHKHX IIPaB, SKIIIO BOHA, BiH: HE 3a0paji AUTHHY
3 MOJIOTOBOTO OyAWHKY 200 3 1HIIIOrO 3aKiIaay OXOPOHH 310pOB’s 0€3 MOBaKHOI MPUYMHU 1 IPOTATOM LIECTH Mi-
CSIIIIB HE BUSIBJISJIM II0/I0 HEl 0aThKIBCHKOTO MIKITYBaHHS; YXUJISIOTHCS BiJl BUKOHAHHS CBOIX 000B’SI3KiB 11010 BU-
XOBaHHS TUTHHHU Ta/a00 3a0e3reueHHsI 300y TTS HEl0 TTOBHOT 3arajibHOT CEepeHBOT OCBITH; YKOPCTOKO TTOBOISTHCS
3 JINTUHOIO; € XPOHIYHUMH AJIKOTOJIIKaMH 200 HapKOMaHaMU; BJAOTHCS JI0 Oy/Ib-SIKHX BUIB €KCILUTyaTallii TUTHHH,
MPUMYIIYIOTH 11 10 )keOpaKyBaHHs Ta OpOSKHUIITBA; 3aCy/KEHI 32 BAMHEHHST YMHCHOTO KPUMIHAJIBHOTO TIPaBO-
MOpYIIEHHS MO0 AUTUHHU [1].

ITincTaBu I M030aBieHHs OATHKIBCHKHX NMpaB BU3HaueHi y cT. 164 CK ykpainu i 1ie# mepenik € BH-
YEepITHUM; aHAJIOTIYHO BH3HAYEHI ¥ MpaBOBI HACTIAKY MO30aBJICHHS OATHKIBCHKUX IPaB JUIsl 0coOH, M0 X To-
30aBnena y cr. 166 CK ykpainu (xo4a mpaBoOBi HACHiJKU M030aBJI€HHS 0AThKIBCHKUX MPAaB, SKI HACTAIOTH IS
JUTHHU 110 BITHOIIIEHHIO JI0 CBOiX 0aThKiB, T030aBICHUX 0ATHKIBCHKUX MPaB, 3aKOHOJABCTBO YiTKO HE BU3HAUAE).
B minomy x mo30aBiieHHs 0aThbKIBCHKHX MPaB TATHE 33 COO0I0 BTpaTy 000010, TI030aBICHOI0 OAThKIBCHKUX MPaB,
0COOHMCTHX HEMAMHOBHUX IMpaB 100 JUTHUHH, 3BUTEHEHHS TaKoi 0COOM BiJl 000B’SI3KiB 100 BUXOBAHHS JUTHHH,
BTpaTy iHIIKX MPaB, 3aCHOBAHKUX Ha CIIOPITHEHOCTI 3 TUTHHOO Tomo. [IpoTe 3a pillieHHSIM Cyay Takiidi 0co01 Moxke
OyTH HaJlaHO TPaBo Ha MOOAYCHHS 3 AUTHHOIO Y nopsaaky cT. 168 CK ykpainu [2, ¢. 166]. 3 inmoro 60Ky, He Bci
000B’3KH 0aThKiB MPUIMHAIOTHCS Y Pa3i Mo30aBieHHs 0aTbKIBChKUX TpaB. 30Kkpema, ocoba, mo3baBineHa 6aTh-
KIBCBKHX IPaB, HE 3BUILHIETHCS BiJl 000B 3Ky 100 YTPUMAaHHS IUTHHHM, a BIAMOBIAHO 10 CT. 1183 muBiIbHOTO
KOJICKCY YKpaiHu 0aThbKH 3000B’s13aHi BIINIKOYBATH IIIKOAY, 3aBJaHy JUTHUHOIO, III0JI0 K0T BOHU Oy 1030aBiIeHI
0aTHKIBCHKUX MPaB, IPOTATOM TPHOX POKIB MICIIs TO30aBICHHS iX OATHKIBCHKHX TIPAB, SKIO BOHH HE JOBEIYTh,
110 119 IIKOJIa HE € HACIIIIKOM HEBUKOHAHHS HMMH CBOIX 0aThKiBCHKHX 000B’s13KiB [2, ¢. 184].

Sk 6aunmMo, ykpaiHChKe 3aKOHOAABCTBO JIOCTATHHO YiTKO BU3HAYAE TIPABOBY OCHOBY 31 CHEHHS 11030aB-
JIeHHs 0aThKIBCHKUX MPAaB, OJHAK BUHUKAE MUTAHHS MO0 3apyO1’KHOTO JOCBIAY IPABOBOTO PETYIIOBAHHS ITOPSII-
Ky, MJCTaB Ta IIPAaBOBHUX HACTIJKIB 1M030aBiIeHHs O0aThKIBCHKHX MpaB. IlepenyciM HayKoBHi iHTEpeC CTAHOBUTH
ciMeliHe 3aKOHOAABCTBO, K€ BPETYJIbOBYE MUTAHHS M030aBIeHHS OATHKIBCHKHUX IIpaB, AEpkaB CBPOIEHCHKOTO
Coro3y, 3BaXalouM Ha MOTEHIINHE BpaXyBaHHS €BPOICHCHKOTO JOCBiAY MPH BUKOHAHHI yKpaiHOIO IUTaHy mid
010 HA0YTTs MOBHOIIHHOTO WIEHCTBA Y €BponetrickkoMy Coro3y, a TaK0X peciryomiku MomnmoBa, ockineku Moi-
JI0Ba, SIK 1 yKpaiHa IbOro PoKy Hadyla CcTaTycy KaHIuaaTa B WieHH €Bporeiicbkoro Coro3y, TOOTO MOTEHINHHE
pedopMyBaHHS BIAMOBIAHOT chepr B MOJIOBI TAKOK MOXKITUBE.
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LinsinbHe npaso i umsinbHUM npouec. CimeriHe npaso. Tpyaose npaso.
MixHapoaHe npueaTHe npaso. [ocnogapcbke npaso. FocnogapcbKo-npouecyasnbHe npaso.

AHaJi3 ocTaHHiX gociaizxedsb i myOaikauii. [Ipobnemarnka no30aBieHHs 6aTbKIBCHKUX MpPaB JOCIHi-
JoKyBajacs psAoM HayKoOBIIB, TakuXx sik 1. B. Anomiii, B. I. Bopucosa, B. A. Batpac, H. B. Bonkosa, 1. B. XKunin-
koBa, B. O. KoxeHukoBa, JI. B. Kpacunbka, O. M. Kydepenko, O. ®. JlammueBcbka, M. B. JlorsinoBa, M. B. MeH-
kyi, B. I1. Muponenko, A. C. HoBocan, 3. B. pomoBcbka, B. 1. Tpy6a, C. A. ®@ypca, oqHak MUTaHHS 3apy0iKHOTO
JIOCBily IIPAaBOBOT'O PETYJIIOBAHHS M030aBICHHS 0aTbKIBCHKUX MPaB 3AJIHIIMIOCS 11033 YBAarol JOCHITHUKIB (3a
BuHATKOM JI. B. Kpacu1pkoi, sika 4acTKOBO JOCHIKyBaa BiANIOBIIHI TUTAHHS).

MeTto10 cTaTTi € HAyKOBE JOCIHIIKEHHS TOCBIY MPAaBOBOTO PETyIIOBAHHS M030aBICHHS 0AaThKIBCHKHX
TpaB 3a 3aKOHOAABCTBOM MOIIIOBH Ta OKpeMUX AeprkaB €Bpomnericbkoro Coro3y.

BukJian ocHoBHOro marepianay gociaigxennsi. Ciiff po3noyaTd aHaji3 3apyO0iKHOTO JOCBIIY MpaBo-
BOTO PEryJIIOBaHHS M030aBIeHHS OATHKIBCHKUX IPaB MEPEyCiM 3a 3aKOHOAABCTBOM TAKHX IPOBIIHUX JepXKaB
€Bporeticekoro Cotrosy, sk @panitis Ta HiMmeuunHa, IUBITbHI KOIEKCH SKHUX CTaH OCHOBOIO JJIS ITUBLIBHOTO Ta
ciMEHHOT0 3aKOHOaBCTBA TIEPEBAXKHOT OLIBIIOCTI AepikaB €Bporelickkoro Coro3y.

Tak, BigmoBigHo 10 CT. cT. 378 Ta 378-1 dpaHIy3pKOT0 NUBUIEHOTO KOAEKCY BU3HAUEHO, 110 BiIIOBITHO
JI0 pillieHHs a00 BUPOKY CyIy MOXYTh OyTH M030aBieHi 0aTbKIBCHKUX IpaB 0aThKO Ta MAaTH, AKi 3aCy/KeHi a0o
SIK BUKOHABIIi, CITIBBUKOHABIII, CIIBYYACHUKU TSDKKOTO YM MEHII TSDKKOTO 3JI0YMHY, BUYMHEHOTO MPOTH ITUTHHU
a00 sIK CITIBBUKOHABII 200 CITIBYYaCHUKH 3JIOYMHY, BUNHEHOTO iX ITUTHHOIO; 0ATHKO Ta MaTH, SKi Uepe3 IoraHe
CTaBIICHHS, 3JI0BKUBAHHS CIIUPTHUMH HAIIOSIMH YH B)KUBAaHHS HAPKOTHYHUX 32C001B, UM Yyepe3 BIacHY ITOBEIIHKY,
10 HE BiJINOBIIa€ BCTAHOBJICHMM HOpPMaM, UM Yepe3 3JIOYMHHY TOBEIIHKY, UM Yepe3 BIICYTHICTH MIKITyBaHHS a00
Mopaj] HapaXxaroTh Ha HEOE3MEeKy TUTUHY, 11 370POB’sI Ta MOPATbHI IPUHIUIIN; 0ATHKO Ta MATH, SIKi TIPOTATOM IBOX
POKIB YXUJISIFOTHCS BiJl BUKOHAHHS CBOIX 0aThKIBCHKUX OOOB’SI3KiB 1100 TUTHHU. BinmoBimHe cymoBe pilleHHs
po 1o30aBJeHHs 0aThKIBCHKUX MPaB 0COOM i3 IBOX OCTaHHIX MiJICTaB YXBAIOETHCS Ha MiICTaBi TO30BY, 11O 10-
JIAaHWIA OJTHUM 13 YJICHIB CiM 1, MPOKYpopoM abo omikyHOM ITUTHHH. [1030aBIeHHS OaThKIBCHKUX MPaB MOXKE OyTH
SIK TIOBHUM (CTOCYBaTHCSA YCiX 0aThKIBCHKHX ITPaB 0COOM), TaK 1 YaCTKOBUM (CTOCYBATHUCS JIHIIIE OKPEMHUX IpaB abo
OKpeMHUX AiTel 0coOH), a MOHOBJICHHS 0AaThKIBCHKUX IIPaB MOKITUBE JIHIIE 32 PIIICHHSAM Cyy, IO YXBATIOETHCS 32
MI030BOM 0CO0H, SIKMH MOKke OyTH MOJaHO HE paHillle, HiX 4epe3 pik MiCs NPUUHATTS pillleHHS Ipo M030aBIeHHS
OaThKiBCHKHUX mpaB [3, ¢. 188-189].

Himeupkuii muBUTEHUNA KOAEKe Y §1666 3a3Havae, o sAkmo (izudHe, McuxiyHe abo TyXOBHE 370POB’S
JUTUHHA HApaXXaeThCs Ha PU3UK, IO OB’ SI3aHUHN 3 HECHAICKHUM 3IIHCHEHHAM 0aThKiBCHKOI TYpOOTH, 3HEBATOO
JI0 TUTHHH, 3 TIOBEIIHKOKO TPEThOT 0COOM UM 3 THM, 1110 OATHKH HE 3 BJACHOT BUHHM HE MOXYTh BITOPATHCS 13 CBO-
iMH 000B’sI3KaMH, CYJ 13 CIMEHHHUX CIpaB TMOBUHEH MPUHHATH HEOOXiTHI 3aX0H MO0 YCYHEHHS IIbOTO PU3HKY,
OCKIJIBKH 0aThbKH HE OakatoTh HOro ycyHeHHs. OJTHAM i3 TaKHMX 3aX0JiB MOXKe OyTH 1M030aBJicHHs 0aThKiBCHKUX
MpaB, 3aCTOCYBAHHS SIKOTO TOMYCKAETHCS JIUIIE Y BUMAKY, SKIIO iHIII 3aX0/IH BUSIBIIATHCS O€3pe3yIbTATHUMU YU
HEJIOCTaTHIMHU [Tl YCYHEHHS BiMOBIAHOTO pU3UKYy [4, c. 426-427].

SIk 6aunMo, (paHIly3bKe 3aKOHOJABCTBO Tepeadavae 1Ba BUIH disiHb, 32 SIKi 0c00a Moxe OyTH 1mo30aBs-
JieHa 0AaThKIBCHKHX IMPaB — KPUMIiHAJIBHO KapaHi JIsTHHS [MOJI0 JUTHHM Ta JIii 010 HEBUKOHAHHS a00 HeHaJIeK-
HOT'O BUKOHAHHS 0aThKiBCHKUX 000B’S3KiB (11010 OCTAHHBOTO BHJIUICHO JIUIIE KiJIbKa MPOSBIB MOBEAIHKH 0COOH,
0 € 0e3yMOBHUMH TiICTaBaMU IS 1030aBIeHHsS OaTbKiBCHKUX TPaB), iHIIN (OpPMU yXHUIEHHS BiJl BUKOHAHHS
0aTBbKIBCHKUX 00OB’S3KIB II0/I0 TUTHHH MPH3BOATH JI0 1T030aBJICHHs 0AaThKIBCHKUX ITPAB JIUIIIE, SIKIIO TPHBAOTh
moHaJ 1Ba poku. [1030aBieHHs 0aThKIBCHKUX MPaB MOXKE OYTH K TOBHUM (CTOCYBATHCS YCiX 0aThKIBCHKHX TPaB
0CO0M), TaK 1 YACTKOBMM (CTOCYBATHUCS JIUIIIC OKPEMHUX MpaB ab0 OKpeMHX JaiTelt ocodun). HiMerbke UBLIBHE 3a-
KOHO/IaBCTBO BH3HAYA€ MOKIIMBICTh M1030aBICHHS OAaTHKIBCHKUX IIPaB, BU3HAYAIOUHM HOTO K KpalHiN 3axif, SKuit
3aCTOCOBYETHCS JI0 OCi0, [0 HE BUKOHYIOTh 200 HEHAJICKHO BUKOHYIOTh 0aThKIBChKi MpaBa Ta 000B’I3KH, OJTHAK
HE BU3HAYAIOTH JIOKJIATHO MICTABU Ta NIPABOBI HACIIIKY 1T030aBICHHS OaThKIBCHKUX TPaB.

SIKIIO pO3TIISTHYTH 3aKOHOIABCTBO JISPXkKaB — WieHIB €Bporneticbkoro Coro3y, Mo YBIHILN 10 HOTO CKIaTy
2004 poky — UYexii, CmoBauunnm, Jlatsii, EcTonii Ta [lonbmi, cirin 3a3HaYnTH, IO € PI3HULS y IPABOBOMY Pery-
JIOBaHHI T030aBIICHHS 0ATHKIBCHKHX IIPAB, SK y MPABOBHX ITiJCTaBaX, MMOPSAKY 3aCTOCYBaHHS IHOTO 3aX0OMY Bifl-
MOBIJATBHOCTI, TaK 1 Y TEPMiHOJIOT1.

UYechkuii MIUBUTHHAN KOJIEKC ITepeadavae IMUPOKHIA MEPEIiK MiICTaB s T030aBICHHS 0aThKIBCHKIX MPaB
— 37I0BXHMBaHHs 0AaThKIBCHKMMH IpaBaMU Ta 000B’SI3KaMH, HEHAJICKHE TX BUKOHAHHS, BUMHEHHS YMHUCHOTO 3710-
YHHHOTO JisSIHHS MPOTH JAUTHHU a00 BUKOPHCTAHHS TUTHHU, IO HE HECE KPHUMIHAIBHOI BIAMOBITAIBHOCTI, IS
BUMHCHHS 3JI0YMHY, SKIIO OJIUH i3 0aTbKiB BUMHHB IIel 37I0YMH sIK criBydacHHK (§871). [To30aBneHHs OaThKiB-
CBKHUX IIpaB 3yMOBITIOE BTPATy YCix OATHKIBCHKHUX TIpaB Ta 00OB’SI3KiB 0CO000, KPIM aTiMEHTHUX 3000B’s3aHb
mojo autuau (§874) [5].
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IUBLTEHUNA 3aKOH JIaTBii BUKOPHUCTOBYE MOHATTS «II030aBIICHHS MpaBa MIKIYBAHHSI» Ta «IIPUIMTHHEHHS
MpaBa MiKJIyBaHH», MEPIIC € aHAJOTOM IHCTUTYTY M030aBJIeHHs OATHKIBCHKUX IMPAaB, IPYre — aHAIOTOM iHCTH-
TYTY BimiOpaHHS TUTHHH Oe3 1M0o30aBlieHHs 0aThKIBCHKUX MpaB. 30KpeMa BiamnoBiaHO 10 1. 200 MUBiIBHOTO 3a-
KOHY, OJIUH 13 0aTBKiB MOKe OyTH T030aBJICHHI MpaBa MKIyBaHHs, SIKIIO: i3 HOro BUHU (BHACIIJOK HABMHCHOT
Iii un HepbasocTi 6aThKa) CTBOPEHA 3arpo3a JAJs 30pOB S UM KUTTA AUTUHH; 3JIOBXKUBAE CBOIMU MpaBamu abo
He 3a0e3neuye TypOOTy Ipo AUTHHY Ta HAIJIAA 3a 1 [1e MOKe CTBOPHUTH 3arpo3y Juid (isn4HOro, po3yMOBOTO 41
MOPAIBHOTO PO3BUTKY TUTHHH. [1030aBIeHHs MpaBa MiKIyBaHHS 10 OXHOTO a00 000X OaTHKIB SIK OCTaTOYHHH 3a-
ci6 3acrocoBye cyn. Cyn, He 030aBIIsIFOUH TIpaBa MiKIyBaHHS, MOKE TAKOXK TOMEPEIUTH OAThKIB 1 IIOCTABUTH M
Ha 000B’30K BUKOHATH IEBHi Jii 3 METO0 YCYHEHHS HeOe3IeKu s AUTHHH. BinnoBimHo o 1. 203 MUBLIEHOTO
3aKOHY MPABO MIKJIYBaHHs Y OaThKiB MPHUIUHIETHCS, SKIIO CAPITCHKUM CyJJOM BH3HAHO, III0: iCHYIOTh (haKTHYHI
MEepPeroHH, 10 M030aBISI0Th 0cO0Y MOKIUBOCTI TypOOTH PO AUTUHY; AUTHHA 3 BUHU 0coOu (uepe3 cBimomi Ail
a0o HenmOanicTh) mepedyBae y HeOE3MEeUHUX TS 30POB’ s 400 KUTTS YMOBAX); 0002 3IIOBKUBAE CBOIMHU MPaBaMU
abo He 3a0e3meuye JOTIIAY Ta HATJSIAY 338 JUTHHOIO; 0aTHKO IaB 3TOY Ha YCHHOBIICHHS TUTHHH, 32 BHHATKOM BH-
MaJKy, KOJIH BiH K IIOIPYXOKS JaB 3r0y HAa yCHHOBIICHHS JTUTHHH {HIIAM 3 TIOAPYOKS; KOHCTATOBAHO HACHIBCTBO
0co0M HaJ AUTHUHOK a0 € OOIPYHTOBaHI MiO3pH MPO HACKHIBCTBO OCOOM Haj AuTHHONO. [1030aBistoun mpasa
MIKITyBaHHS OJTHOTO 3 0aTHKIB 200 KOHCTATYIOUH MIPUITMHEHHS MpaBa MiKJIyBaHHs, CyJ Nlepeac TUTHHY ITiJ] OKpeMe
MiKITyBaHHS 1HIIOMY 3 0aThKiB a00 JOpydae CUPITCHKOMY CyAy 3a0e3Ne4nTH No3aciMeiiHy TypOoTy npo AUTHHY.
[IpaBo mikmyBaHHS Y 0COOM MOKe OYTH MPUITMHEHO TAKOXK y BHUIAAKAX 3JIOBMHCHOTO BUKOPHCTAHHS HEIO CBOTO
MpaBa MpH HEBUKOHAHHI IOCTAHOBH CY/y Y CIPaBi, 110 BUIUIMBAE 3 TIpaBa MMKITyBaHHS a00 CITIIKYBaHHS, SKIIIO e
3aBJla€ CYTTEBOI KO AUTHHI 1 KIIO HE iCHY€ NMEPEeIIKOA iHIIIOMY 3 0aThKiB 3/iliCHIOBATH TypOOTY IIPO JUTHHY.
y pa3i yCYHEeHHs 3a3HAUCHHUX MPHYHH, MOKJIBHUM € BiTHOBJICHHsI IPUITHHEHOTO MPaBa MiKIyBaHHI 3a PIlICHHIM
CHPITCBKOTO CYAY, Y Pasi, SIKII0 BOHH IPOAOBKYIOTECS IPOTSITOM POKY — CUPITCHKHH CYJI TIOAA€ MO30B PO 1M1030aB-
JIeHHS 0aThKIBCHKUX IpaB Ii€l ocobu [6].

JIBa BUIIM BTpYYaHHS Cyy y TUTAHHS 31HCHEHHS 0aThKIBCHKHX 000B’S3KiB 3aCTOCOBYIOTBCS Y CIIOBAITh-
KOMY 3aKOHI IIPO CiM 10 — OOMEKEHHS 3/iiiCHEeHHs 0aThKIBCHKHX IpaB Ta M030aBlIeHHs OAThKIBCHKUX MpaB. Tak,
BiAmoBiHO § 38 3aKkoHy, SIKII0 0JHOMY 3 OATHKIB IEPEIIKOKAE 3/iHCHEHHIO CBOiX 0aThKIBCHKHX 000B’SI3KIB cep-
103Ha TIepeIIKo/Ia 1 KO 11 BIAMOBIAa€ iHTEpecaM HEMOBHOIITHROI JTUTHHH, CYJl MOYKE IPU3YITMHUTH BUKOHAHHS
0aTBKIBCHKUX 00OB’S3KIiB. Y pa3i HEOOXIAHOCTI B iHTepecax HEIMOBHOJITHBOT TUTHHH CYA OOMEXYe 3MiHCHEHHS
0aTBbKIBCHKUX NPaB 0aThKaMH, SKIIO BOHHU KUBYTh MOCTIHO HEBIOPSIKOBAHUM CITIOCOOOM YKHUTTS; B3aralli He BH-
KOHYIOTh CBOiX OaTBhKIBCHKHX O0OB’sI3KiB, a00 HE 3A1MCHIOIOTH BUXOBAaHHS HENOBHOMITHROI TUTHHH. y PIllICHHI,
10 oOMexye 3/1iCHEHHs 0aThKIBCHKUX IIPaB, Cy[ 3a3Havae 00CAT MpaB Ta 000B’SI3KiB, HA SIKi MOIMIUPIOETHCA 00-
MEKEHHsI. SIKII0 6aTbKO 37I0BXKHUBAE CBOIM 0ATHKIBCBKUM 00O0B’SI3KOM, 30KpEMa IIIITXOM JKOPCTOKOTO ITOBOKEH-
Hs1, 3HEBAry 10 HEMOBHOJITHROI JUTHHU 200 THIIIOTO dKOPCTOKOTO MOBOPKEHHS 3 HEMTOBHOITHROKO TUTHHOIO, 200
CEpHO3HO HEXTYE 3MIHCHEHHAM 0aThKIBCHKOI BIAMOBIIAIBHOCTI, HE3BAXKAIOYM HA MONIEPEIHI TIOTIEPE/PKEHHS, CY/I
no30aBisie O6aThKIiB peaizaliii 6aThKIBCBKUX HpaB. SIKIIO CylOM NPHHHSTO PIllleHHS Npo oOMEXeHHs abo Mo-
30aBJIeHHS BUKOHAHHS 0ATBKIBCBKUX O0OB’SI3KiB, 00 MPO MPU3YNUHEHHS iX 31iHCHEHHS TIIBKH 100 OJHOTO 3
0aTbKiB, 1HIIHI 3 0aTHKIB 3/1iCHIOE OATHKIBCHKHI 000B 30K Y TOBHOMY 00CsI31, Y pa3i HEMOXIHUBOCTI 3A1HCHEHHS
THIIIMM 13 OaTBKIB — CyJl MPU3HAYAE OMIKYHA JUIsl HETIOBHOJITHHOI TUTHHH. OOMeKeHHs a00 11030aBIeHHs 0aThKIB-
CBKHX ITPaB 0COOM HE BIUTMBAE HA OOCST 11 aJliMEHTHUX 000B’SI3KiB MO0 AUTHHH [7].

B EctonchkoMy 3akoHi Ipo ciM’10 y cT. cT. 134 ta 135 3a3HavaeThes, M0 KO (Hi3HIHOMY, IICUXITHOMY
YH TyXOBHOMY OJIaromnoirydq4io AUTHHH, a0o ii MaifHy 3arpoxye 370BXKHMBaHHs OaTbKaMH iX MPaBOM MIKJIyBaHHS,
3aJIMIICHHS TUTHHY 0€3 Harmsiay, He3AaTHICTh 0aThKiB BUKOHYBATH CBOI 000B’SI3KU UM MOBEIIHKY TPETHOI 0COOH,
1 SIKII0 OaThKHU He Oa)katoTh a00 HECIPOMOJKHI 3aII00ITTH 3arpo3i, Cy1 NpuiMae HeoOXiTHI 3aX0/TU JUTI 3a1o0iraH-
HS 3arpo3H, B TOMY YHCII T030aBJICHHS 0aTbKiBCHKUX TIpaB (O(DilliiiHO — «11030aBICHHS MIpaBa MiKIyBaHHS Hal
IUTHUHOIO»), OTHAK JIUIIE B TOMY BHIIAJIKY, SKIIO 1HIII 3aX0H HE AU PE3yIIbTATIB i, SKIIO € MiJCTaBH BBAXKATH,
10 iX 3aCTOCYBAaHHSA € HEJOCTATHIM JIJIs 3a100iranHs 3arpo3i. JJomycKaeTbes ik CyTTEBE OOMEKECHHS, TaK 1 IOBHE
mo30aBIIeHHS MpaBa MiKiyBaHHS [§].

y nonscekoMy Kogiekci mpo ciM 10 Ta OmiKy BUKOPHUCTOBYETHCS MOHATTS «IPU3YNIMHEHHS 0aTbKiBCHKOT
BIJIMOBINAIBHOCTI» Ta «11030aBlIeHHs 0aThKIBCHKOI BiJIMOBIIAIBHOCTI», 111 3aX0/IH CYIl 3aCTOCOBYE Y Pa3i BUHHUK-
HEHHS 3arpo3u HalKpaluM inTepecam JUTUHHY. [Ipu3ynuHeHHs a0 mo30aBieHHs 0aThKIBCHKOI BIAMOBIJAIEHOCTI
3aCTOCOBYIOTHCS SIK KpalHI 3aX0JH — SKIIO OaThKiBCbKA BiAMOBITANBHICTE HE MOXKE OYTH 3[ifiCHEHa depe3 IMo-
CTIlHE TIepeIIKOoPKaHH, a00 K0 0ATHKHU 3JI0BXKHUBAIOTH OATHKIBCHKOKO BiIMOBIIANBHICTIO 200 Ipy00 HEXTYIOTh
CBOIMH 000B’SI3KaMH 10 BiTHOIICHHIO IO TUTHHH, a MONEePeIHRO BUMHEHI 3aX0/IU HE AaJH PE3YyIbTaTy, CYH OIKA
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11030aBUTh OATHKIB 0AaTHKIBCHKOI BIATIOBIJAIBHOCTI. SIKIIO IPUYMHA, sIKa CTaJla IiICTaBOO IS T030aBIEeHHS OaTh-
KiBCBKOI Bi/IMOBIIATBHOCTI, IEPECTaHe ICHYBATH, CY/I OMIKH MOXE BiTHOBHTH OaThKiBCHKY BinmoBigatpHicTh [9].
Cimelinnii koneke pecrryosiku MoioBa BU3Ha4ae, M0 0aThKO 1 MaTH MOXYTh OyTH M030aBieHi 0aTh-
KIBCBKHUX IpaB, SIKIIO: YXWISIOTHCS BiJl BUKOHAHHA OaTbKiBCBKUX OOOB’SI3KIB, 30KpeMa BiJ| CIUIaTH aJliMEHTIB;
BIJIMOBJISIIOTECS B3ATH JUTUHY 3 IIOJIOTOBOr0 OYAMHKY, 1HIIOI JIIKyBalbHOI a00 BUXOBHOI yCTaHOBH, 13 3aKJIaay
COIIaJIBHOTO 3aXHUCTy abo iHIIOI MomiOHOT ycTaHOBY 0€3 NMOBAYKHUX NMPUYHH, 3JIOBXXKHUBAIOTH CBOIMH ITPaBaAMU;
KOPCTOKO TIOBOJATHCS 3 JTUTHHOIO, Y TOMY YHCIII 3aCTOCOBYIOTH (hi3WYHE a00 MCUXiYHE HACHUIBCTBO, POOIATH
3aMax Ha ii cTaTeBYy HEIOTOPKAHHICTh; HETATUBHO BILTMBAIOTH HA JUTHHY aMOPAJIbHOIO MOBEMIHKOI; CTPaXKaa-
IOTh Ha XPOHIYHUIA aJIKOT0Ti3M 200 HAPKOMAHII0; BUNHIIIM HABMUCHUH 3JI0YMH MPOTH KHUTTS Ta 30POB’ S TUTHHH
a0o MPOTH XKUTTS Ta 3J0POB’S YOJIOBIKA; a TAKOXK B IHIINX BUIAIKAX, KOJIH [[FOTO BUMAralOTh iHTEPECH TUTUHH.
[To36aBneHHs1 0ATHKIBCHKHUX MPaB MPOBAJAUTHLCS TUILKA B CYyJOBOMY TOPSIKY; ITO30B PO 1MO30aBJIeHHS OaThKa
9y Matepi 0aThbKIBCHKHX TPaB MOXYTh TOJATH BiIIIOBIIHO MAaTH YM OATHKO, OIIKYH IUTHHH, & TAKOX MiCIICBHIA/
TepUTOpiaIbHUN OpraH omiku. J{uTuHa, 6aThbKH K01 (a00 OAMH 3 HUX) N030aBJIeHI 0aThKIBCHKUX TpaB, 30epirae
MPaBO KOPUCTYBAHHS XKUTIOBUM MPUMIIIICHHSM, a TAKOXK YCi MAalfHOBI MpaBa, 10 IPYHTYIOThCS Ha (akTi cropin-
HEHOCTI 3 0aThKaMH Ta iHIIMMHU POAMYAMH, Y TOMY YHCIIi IPaBO HAa OTpUMaHHA craamuHu. Ocobu, mo30aBneHi
0aTBKIBCHKUX TPaB, MOKYTh MaTH M0OAYeHHs 31 CBOIMH JITHMH JIMIIIE 3 JO3BOJIY TEPUTOPIATBHOTO OpraHy OIIKH,
3 ypaxyBaHHSAM 000B’I3KOBOTO IMOPSIKY JYMKH JUTHHU BIAMMOBIIHO 10 ii BIKY Ta cTyIeHs 3piiocTi. [lobaueHHS He
JOIYCKAFOTHCSI, SKIIO 3yCTPidi 3 6aThKaMu MOXKYTh 3aBIIaTH MIKOAU (i3HIHOMY UM PO3YMOBOMY PO3BUTKY IUTHHH,
SIKIIIO OYEBUJIHO, 110 0aThKU HE 3[aTHI Ha CIUIKYBaHHS], a TAKOXK SKIIO 3 AKUXOCh MPUYKH CIIUIKYBaHHS CyIep-
€UuTh iHTEpecaM AUTHUHU a0o SIKINO Mif 9ac CyJOBOTO PO3IIILY AUTHHA BUCIOBHIIA CEpHO3HI 3alIepeUeHHS 1010
CITJIKYBaHHS 3 O0aThbKaMu. BimHOBICHHS OaThKIBCHKUX INPaB € MOXKJIMBHM JIMIIE, SKIIO 3HUKIHM Ta BIICYTHI 00-
CTaBWHM, 1110 MPU3BEIH J0 TI030aBJICHHS 0aThKIBCHKUX TPaB, Ta BiTHOBIICHHS 3IIHCHIOETHCS HAa KOPHCTh TUTHHH,
1 JIMIIIE B CY/IOBOMY MOPSIKY Ha MiJCTaB1 3asiBH 0COOM, 11030aBIeHOT 6aThKIBCHKHX IPaB, 32 000B’A3KOBO1 y4acTi
TEPUTOPIATBHOTO OPTaHy OIMIKH Ta 3 BpaXyBaHHAM JAyMKH JUTHHH BiAMOBIIHO 10 ii BiKy Ta cTymeHns 3pinocri [10].
BucnoBkn. Ha mifcrasi Buille BUKJIaJ€HOTO HAYKOBOTO JIOCIIDKEHHS, MOKEMO BU3HAYHTH, 11O 3aKOHO-
JIAaBCTBO pecityOirika MoJijoBa Ta oKpeMHux Jiepxap €Bponeiicbkoro Coro3y, nepeadavae CyTTeBi BIIMIHHOCTI, SIK
y MPaBOBHX IiJICTaBaX, MOPSIKY 3aCTOCYBaHHs 1030aBJIeHHs 0aThKIBCHKHX IPaB, TaK 1 y TEPMIHOJIOTII. 30KpeMa,
mo30aBJieHHs 0aTHKIBCHKUX IPAB BIAMOBIIHO IO 3aKOHOJABCTBA IMX JICPKaB MOXKE MATH Ha3BY «IIPUITHMHECHHS
mpasa miknyBaHHs» (JIaTBis), «mo30aBieHHs MpaBa miKIyBaHHS HaJ JuTHHOIO» (EcToHIsN), «o30aBneHHs OaTh-
KiBChbKOi BiAmoBigansHOCT» ([Tonbia). [lependayaetses qBa BUIM AisiHb, 3a AKi 0coba Moke OyTu mo30aBieHa
0aTBKIBCHKHUX MpaB — KpUMIHAILHO KapaHi JiSHHS 1010 JTUTHHH Ta JIii 010 HEBUKOHAHHS 00 HEHAJIC)KHOTO BH-
KOHaHHsI 0aThbKIBCHKHX 00O0B’SI3KIB; MiJICTABOIO JIJIS 3aCTOCYBAHHS 1M030aBJICHHS 0AaThKIBCHKHX MIPAaB MOXKE CTaTH
TaKO>X MOBEIHKA TPEThOI 0COOH, 1 AKIO OAaTHKH He OaXar0Th 400 HECIPOMOJXKHI 3amo0irTH 3arpo3. BiamosiaHo 10
(bpaHITy3bKOT0 Ta CIOBAIBKOT0 3aKOHOJIABCTBA M030aBJICHHS OATHKIBCHKHUX IPaB MOXKe OyTH SIK IOBHUM (CTOCY-
BaTHCSA yCiX OATBKIBCBKUX IIPaB 0COOM), TaK 1 YACTKOBUM (CTOCYBATHUCS JIMIIIE OKPEMHX IpaB a00 OKpeMHUX JiTei
ocoown).
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OCOBJINBOCTI 3BACTOCYBAHHS OKPEMUX CIIOCOBIB 3AXUCTY
CIMEVHUX ITPAB TA IHTEPECIB OPTAHAMM JEPKABHOI
PEECTPALII AKTIB HUBLJIBHOI'O CTAHY

B naykosiii cmammi 30iticneno 0ocnioscennss 0codaueocmell 3aCmocy8anHs OKpeMux cnocooie 3axucmy cimeti-
HUX NpA8 ma iHmepecie opeaHamu 0epicagrol peccmpayii akmie yueiibHo2o0 cmawy. 30Kkpema, agmop y cmammi 3a3Ha-
uae, wo opeanu 0epacasHoi peccmpayii akmie YusiibHo20 CMAHy 301UCHIOIOMb 3aXUCH CIMEUHUX npas ma iHmepecie
VUACHUKIG CIMEUHUX 8i0HOCUH, K 0NOCEPeOK08AHO, pednizosyouu 8i0N0GIOHe Cydo08e piuleHHs, MaK i npamo, 3acmoco-
8yrouu 8i0noGioHi cnocobu 3axucmy. B nepuwomy sunaoky, niocmasoio 0ns uunenHs 8i0N0GIOHUX peccmpayiiiHux Oill
0p2anom 0epaHcasHoi peccmpayii akmis YuiibHo20 CMAHy € 8i0N08iOHe pileH s CYOY, AKUM GUIHAEMbCS 8I0CYMHICIb
8i0n08IOHOT N00ii, 3apeecmposanoi NonepeorbO OP2aHoM 0EPIHCABHOI peecmpayii aKkmis YusinbHo20 CMAaHy, 8ice 8 Mo-
MeHm peecmpayii, abo HaseHicms nooii, Wo ceiouuUmMsv NPoO HeOOXIOHICMb AHYIIOBAHHSA PAHIWeE 8UUHEHOT peecmpayiiHoT
0ii abo ii 3miny. B maxomy eunaoxy, opean depaicasHoi peecmpayii akmieé YugiibHO20 CMAHY UKOHYE PIULEHHS CYOY,
AKUM 3aCMOCOBAHO MAKI CNOCOOU 3aXucmy, K aHyII08aHHs CIMEUHUX NPABOGIOHOCUH, X NOHOGIEHHS, CAHOGIEHHS
abo 3miny. B opyeomy eunaoky, opean depacasnoi peccmpayii akmie yugiibHO20 CMAHY, CAMOCMIUHO 3ACMOCO8YE MAKI
CnOCcobOU 3axucmy CiMeluHux npag ma iHmepecie AK: aHyI08aAHHs CIMEUH020 NPABOBIOHOWEHH S, NPUNUHEHHS CIMEUH020
NPABOBIOHOWEHHS, 6CMAHOBIEHHST AD0 3MIHA DAMBKIBCHKO20 NPABOBIOHOUICHHS, NepedyCiM V 6UNAOKY 8LOCYMHOCMI
cnopy npo 8i0nogione cimetine npaeo.

Kniouogi cnosa: 3axucm cimetinux npag ma inmepecis, cnocio 3axucmy,; aHyai08anHs CiMeliHo20 npagosioHo-
WeHHS, AKMOBULL 3aNUc, Op2an 0epHCABHOT peecmpayii akmie YueiibHO20 CMAHY.

Havrik R.

Peculiarities of the application of individual methods of protection of family rights and interests by the state
registration of civil status acts

In the scientific article, a scientific study of the peculiarities of the application of certain methods of protection
of family rights and interests by the bodies of state registration of acts of civil status was carried out. On the basis of the
above scientific research, the scientific article determined that the bodies of state registration of acts of civil status carry
out the protection of family rights and interests of participants in family relations, both indirectly, by implementing the
relevant court decision, and directly, by applying the appropriate methods of protection.

In the first case, the basis for taking appropriate registration actions by the civil status act registration body
is a relevant court decision, which recognizes the absence of a relevant event previously registered by the civil status
act registration body at the time of registration, or the presence of an event that indicates the need for cancellation
a previously performed registration action (for example, in the case of the execution of a court decision declaring a
marriage invalid, unconcluded or fictitious) or its change (execution of a decision to renew a marriage in connection
with the cancellation of a court decision to recognize a person as missing or declared dead, execution of a court decision
on establishing the origin of the child in case of a dispute about it, on adoption, its invalidation or cancellation, on
deprivation of parental rights, their renewal). In such a case, the state registration body of civil status acts executes the
court decision, which has applied such protection methods as annulment of family legal relations, renewal of family
legal relations in connection with the cancellation of the court decision on recognition of the missing spouse as absent
or declared dead, establishing a family legal relationship in connection with the determination of the child’s origin by
the court; change of family relationship.

In the second case, the body of state registration of civil status acts independently applies the following methods
of protection of family rights and interests: annulment of the family legal relationship by annulment of the legal record of
marriage, which is invalid; termination of a family relationship, which appears to be available to the relevant authorities
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to dissolve the marriage at the request of a spouse who does not have children or at the request of one of the spouses
in the event that the other spouse is recognized as missing or declared dead due to the drawing up of a certificate of
divorce; establishment or change of the parental legal relationship by drawing up a record of the child’s birth or making
changes to it.

Keywords: protection of family rights and interests; method of protection; annulment of family relationship;
corresponding record; body of state registration of acts of civil status.

IHocTtanoBka npo6aemu. Cr. 18 CimeiiHoro koxekcy ykpainu (Hagami 3a Tekctom — CK ykpaian) Bu-
3HA4Ya€ MPaBO KOXKHOTO 3 yUACHUKIB CIMEHHMX BITHOCHH Ha Oe3locepeiHe 3BEpHEHHS JI0 Cy1y 3a 3aXUCTOM CBOTO
npaBa abo iHTepecy; B TOH ke 4ac, CyJ He BU3HAETHCS €JMHUM OPTaHOM, YIOBHOBaXEHUM 3/IHICHIOBATH 3aXUCT
ciMEHHMX TpaB Ta IHTEpECiB YYaCHHUKIB CiIMEHHUX BigHOCHH. 30Kkpema, y cT. 19 CK ykpainu opraHoM 3axucry
CIMEHHHMX IpaB Ta iHTepECiB BU3HAIOTHCS I OPTaHU OIIKY Ta MIKIyBaHHs, a y CT. ¢T. 152, 154 CK ykpainu 3a3Ha-
Ya€ETHCS TPO MPABO AUTHHU Ta 11 0ATHKIB 3BEPHYTHCS 32 3aXHUCTOM IIPaB Ta iIHTEPECiB TUTHHH JIO OPTaHy OITKH Ta
MiKTyBaHHS, 1HITNX OPTaHiB Aep>KaBHOI BIaJH, OpraHiB MiCLIEBOTO CAMOBPSIyBaHHS Ta IPOMAICEKUX OpraHizaliil
(xo4a mpaBO Ha OPUCAUKIIMHUNA 3aXHCT BHYKIB 3 00Ky 0a0u 1 Jifa, MaJONiTHIX, HETTIOBHOIITHIX, MOBHOMITHIX
Helpane3jaTHUX OpaTiB, cecTep, MacUHKa, MaauepKu 3 00Ky cecTpH, Oparta, MadyXu, BITIMMA BiAMOBIIHO 10 TEK-
cryanbHUX MMoJiokeHb CK ykpaiHu 0OMEXYEThCS JIMIIE MOXKIHBICTIO 3BEpHEHHSI JI0 CyAy abo opraHy OIIKH Ta
mikmyBanms). [1]. 3a3HadeHa oOcTaBHMHA 3yMOBHIIA MTOMIMPEHICTD Y IPaBOBii JOKTPHMHI IYMKH PO T€, 10 OpraHa-
MU 3aXHUCTy CIMEHHUX IpaB Ta IHTEPECIB € MEePEIyCiM CyJl, OpraH OMIKM Ta MIKIyBaHHS, HOTapiyc (3BaXkaroud Ha
BUKOPHCTaHHS TaKOTO CII0CO0Y 3aXHCTY SIK IPUMYCOBE BUKOHAHHS JOOPOBUIFHO HEBUKOHAHOTO 00OB’SI3KY Uepes
CTATHEHHS] HEBUKOHAHOIO 32 CIMEHHMM J0TrOBOPOM, 32 BUKOHABYMM HAIMCOM HOTapiyca, IepeayciM B acIeKTi
MPUMYCOBOTO BUKOHAHHS 000B’S3KY OO0 HAJAaHHS YTPUMAaHHS) Ta MPOKYpop (3BaKaroud Ha Te, 10 BiH BH3HA-
YeHWI cepell Cy0’ €KTiB 3BEpHEHHS JI0 CYAY 13 I030BOM IPO BU3HAHHS MUTIO0Y HEMIHCHUM, 11030aBJICHHS OAThKiB-
CBKUX IIpaB, BiIiOpaHHs AUTUHU Bif OaThKiB 6€3 1M030aBIeHHs 1X OATHKIBCHKHX IpaB, CKACYBaHHS YCUHOBJICHHS

a0o0 BU3HAHHS Horo HemiicHuM [2, ¢. 32-34; 3, c. 64-67; 4, ¢. 92-94; 5, c. 142; 6, ¢. 76; 7, ¢. 70]. 3 inmmoro 60Ky,
taki BueHi sk JI. B. Kpacuupka, C. O. Mypatosa, JI. M. ITueninuesa, 3. B. pomoBcbka, O. O. py3akoBa BUALISIOTh
OpraHH Jep>KaBHOT peecTpallii akTiB IUBUIBHOTO CTaHy Cepell OpraHiB 3aXUCTY CIMEHHUX MpaB Ta iHTepeciB [§, c.
17,276;9, c. 62; 10, c. 72; 11, ¢. 60; 12, c. 38]. B T0ii ske yac, HaIeKHO MMTAHHS 3aXHUCTy CIMEHHMX IIPaB Ta iHTep-
eciB IIIMHU OpraHaMy, 30KpeMa B aCIeKTi 3aCTOCYBaHHS HUMU OKPEMHX CIIOCO0IB 3aXUCTY, HAIS)KHIM YNHOM He
JIOCTTiDKEHE, 0 3yMOBITIOE HEOOXITHICTh Ta aKTyaJbHICTh HAYKOBOTO JIOCHIKCHHS Ha PiBHI I1i€] HAyKOBOI CTaTTi.

AHaJIi3 ocTaHHIX J0CTiI:KeHb i my0Jrikaniii, B IKMX 3a04aTKOBAHO PO3B’SA3aHHA JaHOI MPOOIeMH 1 Ha
SIK1 OTTUPAETHCSI ABTOP, BUIIJICHHS HEBUPIMICHUX pPaHIIIe YaCTUH 3arajibHOI MPOOIEMHU, KOTPUM MPUCBIIYETHCS
JaHa CTaTTS.

[IpobGiiemaTrKa crioco0iB 3aXUCTY CIMEHHUX MPaB Ta IHTEPECIB JOCTIKYBaIacs PsSI0M HayKOBIIIB, TAKHX
sk B. A. Barpac, M. M. JlsixkoBuy, B. 0. €Bxko, JI. B. Kpacurpka, 1. JI. Cepneuna, A. O. Ckiuenko, B. 1. Tpy0a,
C. M. Xopnak, I'. B. UypmiTa, 0JHaK BOHM JIUIIIE YACTKOBO TOPKAINCS MUTAHHS 3aCTOCYBaHHS OKPEMHUX CIOCO0IB
3axHCTy CIMEHHUX IIPaB Ta IHTEPECiB OpraHaMu JIepKaBHOI peecTpallii akTiB IUBUILHOTO cTaHy. [lepenycim, cepen
TaKWX Ha3WBAJIOCS aHYJIFOBaHHS aKTOBOTO 3aITHCY PO NMUTI00 32 HASBHOCTI 03HAK HENIMCHOCTI IITI00Y, iepeadaue-
HuX 9.4. 1-3 c1. 39 CK ykpainu, mo 31iHCHIOEThCS OPraHOM PEECTpaIlii aKTiB IMBUILHOTO CTaHy Ha IMiJICTaB1 3asBH
3aiHTepecoBaHoi 0cobu, moxaHoi q0 oprany [1; 8, c. 285]. Iuimi crroco6u 3aXKUCTy CIMEHHHUX IPaB Ta iHTEPECiB,
K1 TOTEHIIIHHO MOXYTh 3aCTOCOBYBATHCSI OPTaHAMU AEP>KaBHOI peecTpallii akTiB IUBUIBHOTO CTaHy B CIMEHHO-
MIPaBOBIiH JTOKTPHHI HE OTPUMAJIN CBOTO JIOCIIHKEHHSI, @ TOMY IOTPEOYIOTh IETaIbHOTO HAYKOBOTO IOCIIHDKEHHS.

MeTo10 CTaTTi € TOCTIKEHHS 0COOIMBOCTEI 3aCTOCYBaHHS OKPEMHX CIIOCO0IB 3aXUCTy CIMEHHUX TIpaB
Ta IHTepeCiB OpraHaMy Jep>KaBHOI peecTparii akTiB HUBUTFHOTO CTaHy.

Bukiaax ocHoBHOro mMartepiany nocaimkenns. Opranu Aep>KaBHOI PeECTpallii akTiB MUBUIBHOTO CTa-
HY, sIKi MalOTh IOBHOBAXXCHHS 3/[IICHIOBATH BI/AIOBIIHI peecTpalliiHi 1ii, BiMoBiIHO A0 cT. 4 3aKOHY YKpaiHu
«[Ipo mepxaBHY peecTpalliro akTiB MUBLIFHOTO CTAHY» € BIIIUTH epKaBHOI peecTparlii akTiB IIUBLTBHOTO CTaHy
VIIPaBIIiHb IOCTUIIT MiCBKOTO (PaifOHHOTO) Ta MiXKPETiOHATBHOTO PIBHS; BAKOHKOMH Pajl TEPUTOPIATEHUX TPOMAT;
JUIJIOMATHYHI Ta KOHCYJBbCHKI YCTaHOBH yKpaiHu [13; 14], 3n1ifiCHIOIOTH 3aXHCT CIMEHHHX IpaB Ta iHTEpeciB
YYaCHHKIB CIMEHHHX BiTHOCHH, SIK OTIOCEPEIKOBAHO, PEasli30BYIOUHM BiIMOBITHE CYIOBE PILICHHS, TaK i MPsSMO,
3aCTOCOBYIOYH BiJITIOBIJHI CITOCOOH 3aXKCTY.

PO3TISIIAI0YH TIEPIIy TPYITy OBHOBAKEHB OPraHy ACp:KaBHOI peecTpallii akTiB MUBUILHOTO CTaHYy, CIiJ
3a3HAYHTH, IIO ITiICTABOIO JUISl BUNHECHHS BINMOBITHUX PEECTPAIIMHUX Jill OPraHOM JepKaBHOI peecTparii aKTiB
IIUBIJIHHOTO CTaHY € BIIMOBIIHE PIIICHHS CYy, SKUM BU3HAETHCS BIJICYTHICTh BIIMOBIIHOT MOIi1, 3apeecTpOBaHOT

102 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npasosHaBcTBa. 3 (31)/2022



LinsinbHe npaso i umsinbHUM npouec. CimerHe npaso. Tpyaose npaso.
MixHapoaHe npueaTHe npaso. [ocnogapcbke npaso. FocnogapcbKo-npouecyasnbHe npaso.

MOTIepEeTHEO OPTaHOM JIep>KaBHOI peecTpallii akTiB IMBUIBHOTO CTaHY, BKe B MOMEHT peecTpaiii, abo HasgBHICTh
HOJil, 0 CBIAYUTH PO HEOOXINHICTh aHyIIOBaHHS paHillle BUMHEHOI peecTpalliifnoi aii. 3okpema, BiIMOBITHO
70 1. 4.6. IlpaBuin BHECEHHS 3MiH 10 aKTOBUX 3aIlCiB HUBLTFHOTO CTaHy, iX MOHOBIICHHS Ta aHYJIIOBaHHSI, OPraH
JIepKaBHOI PeeCTpallii akTiB IIMBUTLHOTO CTaHY 3MIHCHIOE aHYJIFOBaHHS aKTOBOTO 3aIKCy MPO IITH00 HA MiICTaBi
pillIeHHs CyIy Mpo BiANOBiJHE aHYITIOBaHHS, PO BU3HAHHS NUTIOOY HEAIHCHUM, HEYKIaJaeHHM abo (QiKTUBHUM,
CKacyBaHHS pillIeHH: Cyly TPO BU3HAHHS 0COOM 0€3BICHO BiICYTHHOIO 200 OTOJIOIIEHHS TOMEPIIOIO 1 TOHOBJIEHHS
o0y [15]. B TakoMy BUNaziKy, OpraH Aep>kaBHOI peecTpalii akTiB HUBLIBHOTO CTaHY MO CYTi 3aCTOCOBYE TaKi
CIIOCOOH 3aXHCTY, K aHYJIIOBaHHS CIMEHHUX MPaBOBITHOCHH, 110 BUHUKITN Y 3B’ A3KY 13 peeCTpalli€ro HeliiCHOTo,
HEYKIIaJeHOTO ab0 (iKTUBHOTO MUTIO0Y Ta iICHYBAJIM 10 MOMEHTY BU3HAHHS TaKOTO NMUTFOOY HEMIHCHUM, HEYKIIa-
JeHnM a0 (QiKTHBHUM. MM CaMHM 3/1iHCHIOETHCS 3aXKCT MPaB Ta iIHTEPECiB MOAPYAOKS a00 OJTHOTO i3 HUX (KM
MIT He 3HaTH 1Ipo (HakT yKIaJeHHs HUTI00Y y 3B’SI3KY 13 peecTpalliero N0y 3a Horo BiICYTHOCTI, IPO HasIBHICTh
MmificTaB JJisi HeilCHOCTI uTi00y abo mpo yKiaaeHHs nuto0y 0e3 Hamipy CTBOpeHHS cim’i Ta HaOyTTd mpaB Ta
000B’SI3KIB MOJIPYIKS) Yepe3 3aCTOCYBaHHS MOJIOKEHb 3aKOHOAABCTBA TIPO BIJICYTHICTh MPABOBUX HACIIJKIB Y
HEYKIIAJCHOTO NUTI00Y Ta HASBHICTh MPABOBUX HACIINKIB HelidcHOro nuroly, mo nepeadadeHi CT. cT. 45 1a 46
CK yxkpainu. B Toi1 e dac, opran aep>kaBHOI peecTpauii akTiB I[UBUIFHOIO CTaHY B LIbOMY BUIAJKY 3iHCHIOE
CyTO BUKOHAHHS II0JI0’KEHb CYZOBOTO PIllIEHHS], SIKUM 1 32CTOCOBAHO BIMOBIAHUI CIIOCIO 3aXUCTY — aHYIIOBAHHS
ciMEeMHUX NPaBOBIAHOCHH, 110 BUHHUKIIU Y 3B S3KY 13 peecTpali€lo HEeyKIaJeHOro, HelilicHoro adbo (pikTHBHOTO
nunto0y. 3aBAaHHS OpraHy Jep>KaBHOI peecTpallii akTiB IMBUILHOTO CTaHY B I[bOMY BHIIQJIKY — pealli3yBaTH I10-
JIO)KEHHS, BKa3aHi Y Pe30JIFOTUBHIN YaCTHHI pillleHHs cyay. Tak camo, BiIOYBa€eThCs 1y pasi aHyJIFOBaHHS aKTOBOTO
3anucy Npo Po3ipBaHH HUTIO0Y OpraHOM JIep>KaBHOI peecTpallii akTiB [IUBUILHOTO CTaHy NPU MPUHHSTTI PillIeHHS
PO MIOHOBJICHHS NLTI00Y 3 mincTas, nependadenux ct. 118 CK ykpainu, sikino ocoba, ska Oysia oroyiomena moMep-
JI010, 3’ sIBUJIACS, 1 BIATIOBIIHE PIIICHHS YAy CKACOBAHO Ta aKTOBHH 3aIlKC PO CMEPTh aHynboBano [1]. B nanomy
BHIT3IKy 3aCTOCOBYE IOHOBJICHHSI CIMEHHHX TPABOBIIHOCHH SK CIOCIO 3aXWCTy CYJ, a OpraH JepaBHOI pee-
CTpallii aKTiB [IMBUTLHOTO CTaHY JIMIIIE PEaTi30BYE BiIOBITHE CyIOBE pillleHHs. Te K camMe MOXHa CKa3aTH i 1po
CKJIQJIaHHS aKTOBOTO 3aITUCY PO PO3ipBaHHA MUTO0Y, SIKE HE € CAMOCTIMHHAM MPOSBOM MPHUITHHEHHS CIMEHHOTO
IIPAaBOBIIHOIIEHHS, 3aCTOCOBAHOTO OPTraHOM JIepaBHOI peecTpallii akTiB IUBUIFHOTO CTaHY, a JIMIIE BUKOHAHHS
BiJIMOBITHOTO CYJJOBOTO PIllICHHS, SIKUM i 3aCTOCOBAHO BiAMOBIAHUHI CcIIOCiO 3aXHCTYy.

3 iHmoro 60Ky, BianoBigHO 10 4. 4 ct. 39 CK ykpainu 3a 3asBOI0 3aiHTEpECOBAHOT 0COOM OpTaH JepiKaB-
HOT peecTpallii akTiB I[MBUILHOTO CTaHY aHYJIFOE aKTOBHH 3aITHC MPO IITI00, 3apeecTpoBaHuil 3 ocodamu, 3a3Ha-
YCHHMH Y YaCTHHAX TEePIIIii - TPETIH I[i€T CTaTTi, B TOMY YHCII: SKIIO BiH OYB 3ape€eCTpOBaHUN 0CO0O0I0, sIKa OJTHO-
YyacHO nepeOyBae B iHIIOMY 3apEECTPOBAHOMY IITIO01, MK 0co0amMH, SIKi € pOANYaMHU IPAMO] JiHIT CIOpiTHEHHS,
a TaKOXX MIX PiTHUMH OpaToM i cecTporo abo 3 0co0010, sika BU3HaHA Heaie3naTHoto [1]. B Takomy BUTIaAKYy, K
BipHO 3a3Hauae JI. B. Kpacuiibka, MO>KHa TOBOPHTH PO 3aXUCT MPaB TUTHHH OPraHaMHM JICP>KaBHOT peecTpartii ak-
TiB IUBUIBHOTO CTaHy, IPHIOMY Y TAKOMY BHIIQJIKY 3aXUIIATHMYTHCS MAaifHOBI, 30KpeMa CIIaIKOBI, TpaBa qUTHHH,
ockinmpky 3rimHO 31 cT. 47 CK ykpainu HenmilicHiCTh IDTI00Y HE BIUIMBAE Ha 00CAT B3aEMHHUX IIPaB Ta 00O0B’sI3KiB
0aThKiB 1 JUTHHY, sIKA HAPOIMIACS B IIbOMY 1LTI001 [8, ¢. 285]. B Toli e yac, B IbOMY BHIIAKy 3aXHIIATHMYThCS
it MpaBa MOAPYOKs, epeayciM T00pOCOBICHOTO, KUl MIiT HE 3HATH PO HASBHICTD BUIIIE MEPETIUCHUX EPELIKO
JUTS YKITaJaHHS JIHCHOTO MUTIo0y, Yepe3 30epekeHHs psay NMPaBOBUX HACIHIIKIB IIIHO0Y, MependadyeHux CT. 46
CK yxpainn. B manoMmy Bumajaky, came 0 opraHy Aep>KaBHOI peecTparii akTiB MUBLUTFHOTO CTaHy BiOyBa€eThCA
3BEpHEHHSI 32 3aXUCTOM IpaB MOAPYNKS, TUTHHU ab0 1HITHX 0ci0, Ha IpaBa Ta IHTEPECH SIKUX MIT' BIULTMHYTH HE-
JificHMI 1TF00, 1 caMe Ha TiIcTaBl BACHOBKY OpTraHy JIep)KaBHOI peecTpallii akTiB UBIJILHOTO CTaHy PO aHYIIO0-
BaHHS aKTOBOTO 3aMKCy Mpo NUTI00 Bi0YBA€THCS aHYNIIOBAHHS HITIOOHOTO MPaBOBITHOIICHHS.

IIle oqaMM i3 CIOCOOIB 3aXHUCTY CIMEHHHUX MPaB Ta IHTEPECIB, SKi CAMOCTIIHO 3aCTOCOBYIOTHCS OpraHaMHU
JIep>KaBHOI peecTpallii akTiB UBUIEHOTO CTAHY € IPUIMHEHHS CIMEHHOTO IPAaBOBITHOIICHHS, SIKE BUSBISIETHCA Y
HAsBHOCTI Y BiJIIOBITHUX OPTraHiB IIOBHOBAYKCHHS 3/IIHCHIOBATH PO3ipBaHHS UTIO0Y 32 3asIBOIO MOPYIOKS, SIKE HE
Mae JiTeld abo 3a 3asBOI0 OJHOTO 13 TOAPYXKS Y pasi, SKIIO IHIIHK 3 MOIPY}¥OKS BU3HAHUE 0€3BiCHO BIICYTHIM
a00 OTOJIOIICHH TOMEPITM Yepe3 CKIIaAaHHs aKTOBUH 3aIMC PO PO3ipBaHHS ILTIO0Y.

Y TIPaBOBIJHOCHHAX 1010 BU3HAYCHHS MOXO/KEHHSI JUTHHU, OPTaH JIeP>KaBHOT peecTpallii aKTiB IHUB1Ib-
HOTO CTaHy TaKOX Bigirpae BaxuiiBy poib. Sk 3a3Havae JI. B. Kpacurpka, BiamosigHo 110 4. 3 ct. 122 CK ykpainu
MOJPYXOKS, a TAKOXK JKIHKA Ta YOJIOBIK, IITIO0 MiX SKUMH IMPUIMHEHO, y Pa3i HAPOIKEHHS TUTHHHU J0 CIUIUBY
JIECSATH MICSIIB TiCI MPUIMHEHHS IXHBOTO NITF00Y, MAIOTh MIPaBO IOJIATH IO OpTraHy JAep KaBHOI peecTparii ak-
TiB IUBIIFHOTO CTaHy CIIUTbHY 3asBY [P0 HEBU3HAHHS YOJIOBiKa (KOJHMITHBOTO YOJIOBiIKa) OATPKOM AUTHHHU. Taka
BAMOT'a MOKe OYTH 3aJJ0BOJICHA JIMIIIE Y pa3i MOJaHHS iHIIOK 0CO0OI0 Ta MATip 0 AUTHHU 3asBU PO BH3HAHHSI
0aTbKiBCTBA. SIKIO AUTHHA HAPOWIIACS IO CTUTUBY JIECSATH MICSIIIB Bij IHS IPUITMHEHHS IIITFO0Y BHACIIIIOK CMep-
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Ti YOJIOBIKa, MOXOKEHHS AUTUHH BiJ 0aTbka MOke OyTH BH3HAUEHE 3a CIUIFHOIO 3afBOI0 MaTepi Ta YOJIOBIKa,
sIKMH BBaxae ceOe OaTbkoM. Ha nymky BueHoi, Taki Aii € cnocofaMu caM03aXUCTy CiMEHHUX MpaB Ta iIHTEPECiB,
OCKUIBKH BUMHSIIOTHCS CAMOCTIHHO YYaCHUKAaMU CIMEHHHWX MPaBOBITHOCHH, 1 X04a BOHH 3BEPTAOTHCS IO KOMITE-
TEHTHOTO JIEPKABHOTO OpraHy, IPOTE TaKe 3BEPHEHHS HE € 3BEPHEHHSIM 32 JOIIOMOTOI0 Y 3aXHCTi CIMEHHUX TIpaB,
KOMITETCHTHUI ICPKABHUH OpraH y MeKaX CBOIX TOBHOBAKEHb BU3HAYUTH TOXOKCHHS JUTUHH CaMe 32 TAKUMU
3asiBaMH. AHAJIOTIYHO Croco0aMU CaMO3axHUCTy CIMEWHUX TpaB CIiJ BU3HATH 1 MOJAHHS 3asBU MPO BU3HAHHS
0aTBKIBCTBA 10 OpraHy JEp>KaBHOI pPeecTpalii akTiB IUBUILHOIO CTaHy XXIHKOK Ta YOJIOBIKOM, AKi He mepedy-
BafOTh y MuT001 Mixk coboto (ct. 126 CK ykpainn) [8, c. 297-298]. B Toii e 4ac, opras jJepkaBHOI peecTparlii
aKTiB IIMBUILHOTO CTaHy, Ha MiICTaBi 3a3HAYCHUX BHUIIIEC 3BEPHEHD 3/IIHCHIOE CKIIaIaHH aKTOBOTO 3aIUCy TIPO Ha-
POILKEHHSA TUTHHU a00 BHECEHHS JI0 HHOTO 3MiH (TOOTO 1O CyTi Bi10OyBa€eThCs a00 BCTAHOBJIEHHS 0aTbKiBCHKOTO
MIPAaBOBIIHOIIEHHS, OCKIJIBKH BiANOBiAHO 10 CcT. 144 CK ykpaiHu, peecTpanis HapoP)KeHHs AUTHHU IPOBATIUTHCS
OpTaHOM JIepKaBHOI peecTpallii aKTiB IUBLUIFHOTO CTaHy 3 OJIHOYACHUM BU3HAYCHHSM I MOXOJKEHHS Ta IPUCBO-
€HHSIM TIPi3BUINA, IMEHI Ta 1o 0aThKOBi, 00 HOTO 3MiHA).

Crig ckaszarty, 110 MOBHOBAXXEHHS MIOA0 3aCTOCYBAaHHS BIAMOBIIHUX CIIOCO0IB 3aXUCTYy OpraH Aep KaBHOT
peecTparlii akTiB MMUBUIBHOTO CTaHY Ma€ JIMIIE Y BHIIAJKY BIIICYTHOCTI CHOPY Mpo OaThKIBCTBA; Y pasi K HasB-
HOCTI CIIOPY — BiH BHPIIIYETHCS CYJOM 1 OpraH Jep:KaBHOI peecTpallii akTiB IUBUIBHOTO CTaHy BHOCSYH 3MiHH
JI0 aKTOBOTO 3aITHCY TIPO HAPOHKEHHS TUTHHH JIAIIE PEeali30BY€E BiIMOBIIHE CYIOBE PIIlICHHs, SKHM BCTAHOBJICHE
MOXO/PKEHHS AUTHHU. T1 5 NpaBOBi HACIIAKN MArOTh I Cy/IOB1 PillIEHHS PO 1030aBIEHHS 0aTbKiBCHKUX IPaB, 1X
MTOHOBJICHHS, IPO YCHHOBJICHHS, BU3HAHHS HOTO HEIIMCHUM ab0 ckacyBaHHs. B 11boMy BHIIAIKy OpraH Aep:KaBHOT
peecTparlii akTiB IUBUILHOTO CTaHY JIUIIIe BUKOHYE BIAMOBIIHE Cy/IOBE PIllICHHS 1 HE Ma€ CAaMOCTIHHHX ITOBHOBA-
JKEHb 00 3aCTOCYBAaHHS 3MiHU 0aTHKIBCHKOTO IPABOBITHOIICHHS K CIIOCO0Y 3aXKCTY.

BucnoBku. Ha mifcraBi Bullle BUKJIAICHOTO HAYKOBOTO JOCIIKCHHS, MOKEMO BU3HAYUTH, 110 OPTaHH
JIepXKABHOI peecTpariii akTiB IMBUILHOTO CTaHY 3IHCHIOIOTH 3aXUCT CIMEHHHX IpaB Ta IHTEPECiB YYaCHHUKIB Ci-
MEHHUX BIJHOCHH, K OIOCEPEIKOBAHO, PEeaTi30BYIOUH BiIIOBIIHE CYIOBE PIIICHHS, TaK 1 IPSIMO, 3aCTOCOBYIOUH
BIJIMTOBI/THI CIIOCOOH 3aXHUCTY.

B nepmomy BUIaaky, micTaBoOO JJIs BUNHEHHS BiMOBIIHUX PEECTpPAIlifHUX Ji OPraHOM JepKaBHOI
peecTparlii akTiB IUBIJIPHOTO CTaHY € BiJIIOBITHE PIICHHS CYAY, AKUM BU3HAETHCS BIICYTHICTH BIAMOBITHOT MTOIT,
3apeeCTPOBaHO] MOMEpPeTHFO OPTaHOM JIepKABHOI peecTpallii akTiB IUBUIBHOTO CTaHY, BXK€ B MOMEHT peecTpallii,
a00 HasBHICTb MOJIi, 10 CBITYUTH PO HEOOXITHICTH aHYJIIOBAHHS paHillle BUMHEHOI peecTpariifnoi aii (Hampu-
KJIaJ, Y pa3i BAKOHAHHS PIlllEHHS CY/y PO BHU3HAHHSA NUTIO0Y HEAIMCHAM, HEYKIaJeHuM a0o (ikTUBHUM) abo Ti
3MiHY (BHKOHAHHS PIIICHHS MPO IMOHOBJCHHS NUTO0Y y 3B’S3KY 13 CKaCyBaHHSM PIIICHHS CyJy NIPO BU3HAHHS
0coOH OE3BICHO BIICYTHHOIO 200 OTOJIOIICHHS TIOMEPJIO, BUKOHAHHS PIIICHHS CYAy MPO BCTAHOBJICHHS ITOXO-
JUKEHHS JUTHHM Y Pa3i HasIBHOCTI CIIOPY IIPO 1ie, PO YCHHOBJICHHS, BU3HAHHS HOro HeliiCHUM a0 CKacyBaHHS,
Ipo mo30aByieHHs 0ATHKIBCHKUX IIPaB, iX MOHOBJIEHHS). B TakoMy BHNajKy, opraH JAep)KaBHOI peecTparlii akTiB
[UBIJILHOTO CTaHY BUKOHYE PIIICHHS CY/y, SKAM 3aCTOCOBAHO TaKi CIIOCOOHW 3aXHCTY, K aHYJIIOBAHHS CIMCHHUX
MPAaBOBITHOCHH, TIOHOBJICHHS CIMEHHHMX MPaBOBIJHOCUH Yy 3B’SA3KY 13 CKACyBaHHSM pIlICHHS CyIy NPO BH3HA-
HHS TIOJIPYXKs1 O€3BICTH BiJICYTHIM 200 OTOJIOIICHHS TIOMEPIIUM; BCTAHOBJICHHS CIMEHHOTO MPABOBITHOMICHHS Y
3B’SI3Ky 13 BUBHAYCHHSM MOXO/[KEHHS IUTHHH CyJIOM; 3MiHa CIMEHHOTO MPaBOBITHOIICHHSI.

Yy APYrOMY BHIAJKY, OpTaH Jep>KaBHOI peecTpalii akTiB UBLUIEHOTO CTaHy, CAMOCTIHHO 3aCTOCOBYE TaKi
CIOCOOM 3aXHCTY CIMEHHHUX MIPaB Ta IHTEPECIB: aHYJIFOBAaHHS CIMEHHOTO NMPAaBOBITHONICHHS IIIJITXOM aHYTFOBaHHS
aKTOBOTO 3aIHCY PO MUTI00, IO € HeMIHCHUM; IPUIMHEHHS CIMEHHOTO MPABOBITHOIICHHS, SKE BHSBISETHCS Y
HasIBHOCTI Y BiJITIOBiTHUX OpraHiB MOBHOBAKEHHS 3/11ICHIOBATH PO3ipBaHHA IUTIO0Y 32 3asIBOIO MOJPYXOKS, SIKE HE
Mae JiTei abo 3a 3asBOI0 OJHOTO 13 TMOAPYXKS Y pasi, SKIIO IHIINHN 3 MOAPYXOKS BU3HAHUN O€3BICHO BiICYTHIM
a00 OroJNIOIIeHUH TOMEPITIM Yepe3 CKIIaIaHHs aKTOBOTO 3aIliCy PO pO3ipBaHHsI IIUTF00Y; BCTaHOBJICHHS a00 3Mi-
Ha 0aTHbKiBCHKOTO MPABOBITHOIICHHS Yepe3 CKIAIaHHsI aKTOBOTO 3aITICY PO HAPOIKEHHS JUTHHHI a00 BHECEHHS
JI0 HBOT'O 3MiH.
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OCOBJIMBOCTI IHCTUTYTY YIEHCTBA
Y HENIJIITPUEMHUIBKUX TOBAPUCTBAX

Cmamms npucesuena meopemuKo-npagosoMy aHaxizy ocobaugocmeti iIHCMUMymy UieHCmsed Y Henionpuem-
HUYbKUX MOBAPUCMBAX AK IOPUOUYHUX 0CODAX KOPROpAmueno2o muny. Aemopka cmammi npoaHanizyeas KoOHyenyii
000 PO3YMIHHA CYMHOCMI YIeHCLKUX BIOHOCUH Y HENIONPUEMHUYBLKUX MOBAPUCMEAX, A MAKONHC OKPECULA NOTONCEHHS
npo me, w0 HeOOHOPIOHICIb NPABOBOT NPUPOOU HENIONPUEMHUYBKUX MOBAPUCIIE MAE GNIUE HA CNEYUGDIKY UIEHCHKUX
npas.

Apeymenmogano nonodxcenHs npo me, wio YIEHCMEO 3 NO3UYIl AHANI3Y 3MICIY MO20 NPABOBO2O 38 S3KY MIdC
HEeNnioNPUEMHUYLKUM MOBAPUCIEOM MA U020 YLEHAMU MAE C80i 0COOIUBOCMI Y NOPIGHAHHI I3 8IOHOCUHAMU Y4ACMI Y
RIONPUEMHUYBKUX Mosapucmeax. L{s ocobnugicmv nposeisicmovcsy 6i0CymHoCmI iHmepecy y uieHa mogapucmed 30i1b-
wumu c80i MAUHOBI AKMUBU ULTAXOM BKIAOY IX Y mosapucmeo. Xapaxkmep u2o0u 6 pe3yibmami 4ieHCmed y Henionpu-
EMHUYLKOMY MOBAPUCME THULUTI — OMPUMAHHSL AKUXOCH O1a2 0COONUB020 XapAKmMepY, W0 BUNIUBAIOND i3 KVAbIYPHUX,
EKOHOMIYHUX, COYIANbHUX, eKOLOSTYHUX, PelieitinuX YU inwux inmepecie. Takum yunom, 4ien HenionpUEMHUYLKO20 mMo-
8apPUCMBA He OMPUMYE BHACTIOOK YJIeHCMBA Diblle, AHINC KIA8 Y (popMi 8KIAY NPU CINBOPEHHI HeNIONPUEMHUYBLKO20
Moeapucmea Yu CRIamu 4ieHCbKUX 6HECKIG.

Hazonoweno na nompebi epaxyeants ocobnugocmet YieHCbKUX Npas, Wo cKiaoarmscs y NeHUX Pi3HO8UOAX
HenionpUEMHUYbKUX MOBAPUCIE NPU YOOCKOHALEHHI NPOQDIIbHO20 3aKOH00A8Ccmaa y yill cgepi.

Kniouogi cnosa: nenionpucmuuybke mosapucmeo, 2pomaocvbke 06 cOHanHs, CRONCUBUULI KOONEPaAmue, 4ieH-
CbKI npasa, KOpnopamueHi npaea.

Kuzyk V.

Peculiarities of the institution of membership in non-entrepreneurial societies

The article is devoted to the theoretical and legal analysis of the peculiarities of the institution of membership
in non-entrepreneurial societies as legal entities of the corporate type. The author of the article analyzed the concepts of
understanding the essence of membership relations in non-entrepreneurial societies, and also outlined the proposition
that the heterogeneity of the legal nature of non-entrepreneurial societies has an impact on the specificity of membership
rights.

It is argued that membership, from the point of view of analyzing the content of the legal relationship between
a non-entrepreneurial association and its members, has its own characteristics in comparison with the relations of
participation in entrepreneurial associations. This feature is manifested in the lack of interest of the company member to
increase his property assets by contributing them to the company. The nature of the benefit as a result of membership in
a non-entrepreneurial society is different - receiving some benefits of a special nature arising from cultural, economic,
social, ecological, religious or other interests. Thus, a member of a non-entrepreneurial society does not receive as a
result membership is more than what was invested in the form of a contribution when creating a non-entrepreneurial
society or paying membership fees.

In addition, membership in non-entrepreneurial societies is heterogeneous in its content, which is reflected in the
list of rights that arise as a result of membership in various forms of non-entrepreneurial societies. Such heterogeneity
is justified due to the various interests, in addition to profit, which can be guided by individuals joining members of one
or another form of non-entrepreneurial society. Such interests, in the most general form, can be twofold: 1) interests of
a non-property nature for obtaining non-property benefits, such as: religious, cultural, social, environmental, etc.; 2)
interests of an economic nature, which are consumer interests and may have a property nature. For example, obtaining
certain property benefits for personal consumption, which is characteristic of consumer societies, service cooperatives,
etc. If in the first case the members of the society have non-property rights, then in the second case separate property
rights may arise, related to their satisfaction of their consumer material needs. However, the article emphasizes that
in both cases, membership in non-entrepreneurial societies does not determine a person’s ability to receive as a result
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more than he invested. And this feature, despite the heterogeneity of membership, significantly distinguishes it from
participation in business associations.

The need to take into account the specifics of membership rights that exist in certain types of non-entrepreneurial
societies when improving the relevant legislation in this area is emphasized.

Keywords: non-entrepreneurial society; public association; consumer cooperative; membership rights;
corporate rights.

IMocTanoBka nmpodaemu. Ha choroqHi ropuaiaHi 0coOu HapiBHi i3 Gi3WIHHUMHU 0c00aMU OepyTh y4acTh
y NPUBATHOIIPABOBHX BiJHOCHMHAX. Bka3zaHe BH3HAYAETHCS YHIBEPCAIBLHOI MPABO3JATHICTIO IOPUIMYHHUX OCIO,
3aJICKJIapOBAHOI0 Y YUHHOMY LK yKpaiHu, 3a SIKOI0 OCTaHHI MaloTh, Jie-(hakTo, Taki K mpasa sk i Gpi3uuHi 0cooH,
OKpIM YCTaHOBIJICHMX B 3aKOHOJIaBCTB1 BUHSATKIB 1 TUX IPaB, SKi 3a CBOEIO MPUPOIOI0 MOXKYThH HAJICKATH JTUIIICHb
¢dizmuaNM ocobaM. 3BHUAITHO, 110 OCHOBHUI CETMEHT TaKUX FOPUAMYHHUX OCIO CTAHOBIATH MiANPUEMHHUIIBKI TO-
BapHUCTBA, CIIPSAMOBaHI Ha OTPUMAaHHS 1 PO3MOIIT MPHOYTKY Mi>K CBOIMU yYaCHUKAMU.

Y TOM e uac, IeMOKPAaTHUHICTh Ta COLlialdbHA CIPSAMOBAHICTh OIIBIIOCTI CyYaCHUX JAEpXkKaB, AK 1 yKpai-
HU, BU3HAYAIOTh MACOBE CTBOPEHHS 1 AiSUTbHICTh OpTraHi3alliid, CIPAMOBaHUX Ha 3aJJ0BOJICHHS 1HIIIMX, OKPIM OTPH-
MaHHs MPUOYTKY, HEMalHOBHX iHTepeciB ocib. | mpaBoBoI0 opMoro peamizalii Takoi METH € SKpa3 HeliIpHu-
€MHHMIIBKI TOBapHUCTBA. MacoBiCTh OpraHi3alliifHO-IPaBOBHX ()OPM TaKUX TOBAPHCTB, PETYJIIOBAHHS iX CTATyCy
OKPEMHMHU CIICI[iaIbHIMHU aKTaMH CIIOHYKAIOTh HAYKOBIIIB J0 JETAJBHOTO aHAII3y XapaKTepy TOro IPaBOBOTO
3B’S13KYy MIXK HEIIAMPHEMHHUIIBKAM TOBAPHCTBOM Ta HOT0 YYaCHHKOM, KU 0€3M0CepeIHhO BU3HAYAE 3MICT IpaB
YYaCHHUKIB, BU3HAYAE HAICKHICTh OXOPOHH Ta 3aXUCTY IPaB Ta IHTEPECIB K YIACHUKIB, TaK 1 CAMOTO TOBapUCTBA.
Takuit 3B’30K y Teopil TPATUIIIHO IMEHYIOTh WICHCTBOM, ITIIKPECIIOIOYHM TAKKM TEPMIHOM caMe HEMiIpHeM-
HUIIBKUH XapakTep TaKOTO 3B’ S3KY.

AKTyalibHa MTOTpe0a aHami3y IHCTUTYTY YWICHCTBA Y HEMIMPHEMHHUIIBKAX TOBAPHCTBAX 3HAXOJUTHCS HE
JIMIIIe y TUTOIIWHI Teopii, ajie i npakTuku. OCTaHHS € A0BOJII HEOAHO3HAYHOI Y IUIaHI OKPECIeHHs THX TpaB i
000B’S3KiB, SIKi HAIIOBHIOIOTh MOHSATTS WICHCTBA OCOOM Yy HEMIAIMTPUEMHUIILKOMY TOBapUCTBi. BifmosiaHo, 3iii-
CHEHHS TaKOT'O POJIy HAYKOBUX IOIIYKIB Ma€ i HAYKOBUH i MPUKJIATHUIN MOTSHITIA.

AHaJi3 ocTaHHIX J0CTiIzKeHb i myOuaikamiii. po3risgaroun CTaH JOCTIIXKEHOCTI BKA3aHOTO MUTAHHS,
BapTO BPaxOBYBaTH HAYKOBI Mpaili y chepi JoCTiKEeHHs FOPUANYHUX 0Ci0 3arajoM, a TAaKOX 11010 KOPIIOPaTHB-
HUX IOPHIUYHUX OCI0 1, IPEMETHO MO0 M IMPHEMHHUIIBKUX 1 HEMIAIMPUEMHHIIKAX IOPUIUIHAX 0CI0 30KpeMa.
JlocmimKeHHS FOPUINYHUX OCIO Ta KOPIOPATHBHOCTI OKPEMHUX 13 HHUX MPOBOJAMIIA 3HAYHA KUIBKICTh MPOBIIHUX
yuenux: B. I. Bopucosa [1], B.A. Bacunbesa, I.B. Benequkrosa, O. M. Binauk, M.K. Tansutuy, H.C. Tnycs, 1. T1.
I'pemnikos, O. B. Tzepa, A. C. J{osrepr, 1. B. Kuniukora, FO.M. XXopuokyii, I.B. 3axuxaiino, O.1. 3o3ymsk [9], L.
C. Kanzadaposa, O. p. Kibenko, H. B. Koznoea, B. M. Koccak, A.B. Koctpy6a, O. B. Koxanoscbka, B.B. Kounn
[8], B. M. Kpaguyk [4], O.J1. Kpymnuan, H. C. Ky3uenoga, I. M. Kyuepenko, B. B. Jlantes, I.B. Jlykau, B. B. JIy1p,
p. A. Maiinanuk, B.M. Maxinuyk, JI.C. Heupka, B. /1. [Ipumak, I.b. Capakyn, B. M. CeniBanos, I.A. CeniBaHoBa,
B. I. Cemuuk, I. B. Cnacubo-®ateeBa [3] Ta inmn. Cremiani3oBaHi )k HAYKOBI TOITYKH IIOJI0 HEIiIITPUEMHHIIb-
KX ToBapucTB npoBoaunuchk A.B. 3emicko [2], O.1. 3o3ymsik, B.B. Kounn, 10.B. Kpusenko, 1.B. Jluteun, M.B.
Menpxyn, F0.1. Ilapyta, B.®. Ilingy6ona, H.}O. ®inatosa, B.O. YenypHosa Ta iH. CKiI1agHICTh % TaKOTO IPaBOBO-
T'0 3B’SI3Ky Ta HOro HEOJHOPIAHICT y PI3HUX OpraHi3aliiiHo-nmpaBoBuX (HopMax HEMiANMPHEMHHUIIBKAX TOBAPHUCTB
CTIIOHYKA€E MPOBOJIUTH MOJANBIN HAYKOBI IMOIIYKH Y IiH cdepi.

MeTo10 1aHOI CTATTI € BceOIYHUIT TEOPETUKO-TIPABOBUI Ta IPUKIAIHUIN aHANI3 WICHCTBA SIK IPABOBOTO
3B’SI3KY, SIKUH (OPMYETHCSA MiXK 0COOOI0 yJacHHMKA Ta CAaMHM TOBApPHCTBOM B CHITY y4acTi y HOTO CTBOPEHHI Y
JISTBHOCTI.

BukJjiag ocHoBHOT0 MaTepiajy JAoc/igxKeHHsi. B 0OCHOBI TOCIIPKEHHS IPUPOAM y4acTi (WICHCTBA), 1110
BHU3HAYAE CYTHICTh HEMiANMPUEMHHUIBKAX IOPUINYHIX OCi0 3HAXOMUTHCS TOHATTS ToBapucTBa. CaMe s TOBa-
PHUCTB € XapaKTepPHUM IPABOBUH 3B’ 30K, MOEIHYIOUNHA OCTAHHIX 3 THMH 0CO0aMH, sIKi 00’ €THATHCS IS iX CTBO-
PEHHS 9M TO BCTYIIUIN IO HUX YK€ IiJ 9ac isUTBHOCTI IOPHINYHOI 0COOH. 3aKOHOIABYE BH3HAYCHHS TOBAPH-
cTBa MicTHThCS y cT. 83 K ykpainu y wactusi 1, 3riHO i3 SIKHM OCTaHHE € OpTraHi3alli€io, CTBOPEHOIO MIITXOM
00’eHaHHS 0ci0 (Y4acHUKIB), SIKi MArOTh MPABO y4acTi y IbOMY TOBapHCTBI. [HCcmumym yuacmi cnpsamosanutl
Ha QynKyionanvhe 3a6e3neyents npupoou camo2o mogapucmed i tio2o CymHocmi — CmMeopeHHsl i GUKOPUCANHS
moeapucmea 8 inmepecax ocib, Ki Maioms cmamyc Y4acHuKd, sKi BUSBIIN BOIIO HA CTBOPEHHS UM TO BCTYII B
YKe IIiF09e TOBAPUCTBO.

3a MeTOr0 IisTIbHOCTI YC1 TOBAPUCTBA MOIUISIOTHCS HA MiAMPUEMHHUIIBKI Ta HEMIANPUEMHHUIIBKI, @ HETTi -
MIPUEMHHUIIBKI TOBAPUCTBA, y CBOIO YEpTy, HOAUISIOThCS HA TpynH. [lepima rpymna HenmiAnpueMHUIIBKUX TOBAPUCTB
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HATIOBHIOETHCSI yCiMa PI3HOBUIAMH CIIO)KUBYHMX TOBAPHCTB Ta IHIINX HEMiIIPHEMHHUIBKAX TOBAPUCTB, IO Bi/IO-
BiZIalOTh 3a3HAYEHNM XapaKTEePUCTHKAM.

Jpyra rpyna HeniAPUEMHHUIBKIX TOBAPUCTB - 11¢ T TOBAPUCTBA, SIKi AIIOTh 13 MyONiIYHO-TIPABOBUM iH-
TepecoM, Jie MK WIEHOM TaKoro TOBapHCTBA i TOBAPHUCTBOM HE BUHHMKAE MaifHOBOTO 3B’SI3KY, a BIANOBIIHO 1 HE
BUHHKA€E 000B’SI3Ky HECTH IIMBIUILHO- TIPABOBY BiIIOBINAIBHICTH 32 3000B’sI3aHHAMH TaKoro ToBapucTBa. Jpyry
TpyITy HEMIANMPUEMHHAIIBKAX TOBAPUCTB CKIIAIAI0Th BC1 PI3HOBUIM IPOMAJICBKUX 00’ €JJHaHb. 3 OTJISAAY Ha 3a3Have-
HE TPYITyBaHHS HEHiANPUEMHHUIIBKIX TOBAPHCTB, BAPTO MOTOAUTHCS i3 apryMEHTaMHU TUX HAYKOBIIB, SIKi HATOJIO-
IIYIOTh, [0 BBAXKATH, IO Y BCIX HEMIAMPUEMHHUIIPKHX TOBAPUCTBAX BHHUKAIOTH KOPIIOPATHBHI MPaBa € TIEBHOO
MIpOI0 HEOOIPYHTOBAHO 1 HE BiANOBiJa€ PO3YMIHHIO IHCTUTYTY YICHCTBA 3arajioM. 3 TaKO0 MO3HULIIEr0, 6e3yMOB-
HO, CJIiJT MOTOJJUTUCH AJIXKE WICHCHKI MPABOBIIHOCUH Ta IPABOBITHOCUHH yYAaCTi, 3 SIKUX BHHUKAIOTH KOPIIOPATHB-
Hi TIpaBa, 0 CKJIAIAI0THCA Y FOPUANYHUX 0C00aX OTOTOXKHIOBATU HE CIIiJI.

OpHak BKa3aHa BHIIE MPaBOBa MPHUPOJA NEBHUX HEMIIIPUEMHUIIBKUX TOBAPHCTB MOXKE MOPOIKYBATH
BUHUKHEHHS KOPIIOPATHBHUX IIPAB Y WICHIB TAKUX TOBAPHCTB. Tak, Ha ChOTO/IHI € yCi MiACTaBH KOHCTATyBaTH, 10
THCTHTYT WICHCTBA Y CIIOKHUBYMX KOOIEPATHBAX IMOTPEOyeE Meperisiay Ta JOAaTKOBUX JIOCIiIKEeHb Ha (HaKT 3Mi-
IICHHS IHCTUTYTY WICHCTBA y HEMIANPUEMHHUIBKIHM I0pUIUYHINA 0CO01 B PyCIIO IHCTUTYTY Y4acCTl y MiJIPUEMHUIIb-
Kilf topuIu4Hii 0c00i1 3 MOAATBIINM OTOTOKHEHHAM IIMX KaTeropii. SKIIo %k 11eThes PO rPOMaIChKi 00’ € JHAHHS
SIK PI3HOBH/] HEII IIPUEMHHIILKAX TOBAPUCTB, TO TYT CUTYAIIis € IHIIOKO i IYKATH Y WICHCHKHUX BITHOCHHAX TAaKUX
HET JIPHEMHHUIBKAX TOBAPHUCTB 03HAK KOPIIOPATUBHUX IPABOBITHOCHH € HE 30BCIM KOHCTPYKTHBHUM SIK 3 TTO3H-
1ii 32aKOHOJIABCTBA, TAK 1 3 IMTO3UIIIT CYTOBOT TPAKTHKH.

PO3KPHTTS CYTHOCTI IHCTUTYTY WICHCTBA Y HEIIIIPUEMHHIIBKIX TOBAPHCTBAX 3 IMO3HUIIIT HAYKOBOI METO-
JIOJIOTiT e(peKTUBHUM OyJie Ha OCHOBI PO3KPHUTTS BIIHOCHH y4acTi 3arajoM i MUITXOM IMPOTHCTABJICHHS BiTHOCHH
y4acTi y MIIPUEMHHUIIBKUX TOBAPHUCTBAX 13 BIAHOCHHAMH WICHCTBA Y HEIIAIPHEMHHUIILKAX TOBapUCTBax. Take
MIPOTUCTABIIEHHSI IO3BOJIUTH O1JIBIII SICKPABO BUSIBUTH CIIEUM (iKY WISHCTBA i 0COOIMBOCTI HOTO MPOSBY B YHCIICH-
HUX OpraHi3amifiHO-PaBOBUX GopMax HEMiANPHEMHHUIIBKUX TOBAPUCTB.

ITonpu Te, MO IHCTUTYT YYACTI K y MIANPUEMHHUIIBKUX, TaK 1 HEMIANMPUEMHUIILKAX TOBAPUCTBAX CIIPS-
MOBaHMIA Ha 3a0e3IevYeHHs IHTEPECiB caMe BKa3aHHX 0Ci0, a He IHIIHX, BiH MPOSIBJIIETHCS Y ITUX BUAAX TOBAPHUCTB
mo-pizHoMy. I 111 BIIMIHHICTB, 3HOBY X TaKH, ITOB’s3aHAa 13 TUMH IHTEpecaMH, SKi 3HAXOIATHCSA B OCHOBI ydacTi
ocobu y ToBapuctsi. B. 1. boprcoBa HaroJyonrye qopedHo Ha ONIMPEHOCTI Ha ChOTOJIHI TEOpii iHTepecy, KaTero-
Ppist SIKOTO € 3araJIbHOHAYKOBOIO 1 03HAYa€ 3yMOBJICHY CYCIUIBHUM XapakTepoM NMOoTpedy cy0’ €KTa KOPUCTYBATHCS
KOHKPETHHM coliaibhumM Osarom [1, c. 122].

SIk 3a3Havae A. B. 3eiicko, B OCHOBI CTBOPEHHS Ta JiSUTHOCTI MiAMPHEMHUIIBKOTO TOBAPHCTBA 3HAXO-
JIATBCS MAiHOBHIT iHTEpeC HOro 3aCHOBHHKA (Y4aCHUKA), KM BH3HAYAE CYTHICTb 1€l KOHCTPYKIii. eTses mpo
Te, IO ISl KOHCTPYKIisL, OyIydr MOKIMKAHOIO Ha 3aJ0BOJICHHS MAifHOBOTO iHTEpECY 3aCHOBHUKA UM YYaCHHKA,
(GYHKIIIOHYE [ HaJaHHS OCTAaHHBOMY NEBHOT'O MPHOYTKY, PO3MOAITICHOT0 MPONOPLIHHO HAJIEKHUM 3aCHOBHUKY
(Y4acHUKY) KOpPIOpaTUBHUM MpaBaM [2, c. 514]. Takum unHOM, 3aCHOBHUK (Y4acHUK) (POpPMYE BiJTHOCHHH y4acTi
3 TOBapPHCTBOM IIUISIXOM HOTO 3aCHYBaHHS YU BCTYITY O HOTO CKJIAAY IUIIXOM CIDIATH MafHOBOTO BKJIAY, SIKHIA
MIEPEXOISTIN Y BIACHICTH TOBAPHCTBA 1 CIPHYNHSIIOYN BHHUKHEHHS B HHOTO KOPIIOPATHBHUX IIPaB, CTAHOBHUTH CBO-
€piIHY 1HBECTHI[iI0, OCHOBHUM MPHU3HAYCHHSAM SKOi € OTpUMATH OLIbIIle, aHD)K BKJIAB YYACHHUK Y 1€ TOBAPHCTBO.
Came BKa3zaHe CTAHOBUTH CYTHICTb BITHOCHH y4acTi y HiAIMPUEMHHUIIBKIX TOBAPUCTBAX.

JI1s no3HaYeHHS BiTHOCHH YYacTi MiXK HETiAIPUEMHHAIILKIM TOBAPUCTBOM 1 HOTO Y9aCHUKaMU BUKOPHC-
TOBYIOTb MOHATTS WieHCTBA. [IpH IbOMY, y HAYKOBHUX IMPAISIX JOCTATHHO MOMIHPSHUM € TIO3UIIis MO0 TOTOXKHOCTI
yuacTi 1 wieHcTBa. Ha HasBHOCTI Takux mo3uiii HaronomryBana I. B. Cnacu6o-®areeBa, 3a3Ha4ar0uu, 10 Take
OTOTOXXHEHHS IPOBOJIMTHCS y HAYKOBIH JliTeparypi ycBigomieHo [3, ¢. 334]. OnHakoBicTh 3MIiCTY UX TOHSTH Mif-
KpecIroeThes Takoxk 1 B. M. KpaBaykoM, sIKUM BKa3yeThCsI, IO PI3HUIN MK YIaCHHKOM 1 WIEHOM HEMAE, a TOMY
3aKOHOJIaBIIEeBI i Oyio 6 yHi(iKyBaTH TEPMIHOJOTIIO i BAKOPUCTOBYBATH OJIMH TEPMiH — «ydacHHK» [4, ¢. 202].
Be3yMoBHO, 1110 BiIHOCHHU YYacTi 1 4JICHCTBA € TIO3HAYCHHSM TOT'O MIPABOBOTO 3B’SI3KY, IKUH BUHUKAE MiXK TOBa-
PHUCTBOM 1 HOTO y9acHUKaMH (4JICHAMH), OHAK 33 CBOIM 3MiCTOM BOHH IPOSIBIISIIOTH ce0e MOo-pi3HOMY.

3acHOBYIOUH HETIANPHEMHHIIBKE TOBAPHUCTBA 200 K BCTYIAIOYH 10 HOTO CKIIaay, 0c00a TaKOK KEPY€ETHCS
MIEBHUMU NIPUBATHUMHU iHTepecaMu. OIHAK, HAa BIMiHY BiJl yJacTi MiIPHEMHUIIEKOMY TOBAPHCTBI, sSIKa IS Hel €
CBO€PITHOIO IHBECTHIIIEIO, TYT MPAIIOE iHTEpEC IHIIOTO poAdy. SIK MpaBuIo, Iie iHTepec HeMalHOBHH.

Sxuio BuxoauTy i3 anamizy 4. 1 c1. 85 nK ykpainu, ska BH3HaYa€ HEMiAMPUEMHHUIIBKE TOBAPUCTBO SIK
Take, SIKe He Ma€ Ha MeTi oJiep KaHHsI IPUOYTKY [UIs HOTO HACTYITHOTO PO3MOALTY MiXK YIaCHUKaMH, TO BUXOIUTD,
IO JT0 KOJIA IHTepPECiB WICHIB HEMiIIPUEMHUIIBKUX TOBAPHUCTB HE BXOJUTH HAMIp MIPUMHOKUTH CBOi MAifHOBI aK-
THBH, BKIIABIIY X B SIKOCTi BKJIAJly ¥ TOBAPHCTBO. 3 1HIIOr0 OOKY, KOPHUCTH BiJl TAKOTO WICHCTBA TAKOXK €, OTHAK
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xapakTep ii BITMIHHUI BiX Ti€i, sika Mae MicLie Bif yyacTi y NiAIpUeMHUIbKOMY ToBapucTBi. I. B. Cnacubo-®@a-
TEEBA 3a3HAYAE, 0 YYACHUKH HEIiIPHEMHUIIBKUX TOBAPUCTB TaK0XX OTPHUMYIOTh BUT'OAY BiJ IXHBOT NiSITBHOCTI,
aJie y BUTJISIII HE AMBiACHIIB a00 BiICOTKIB, a iHIIMX OJ1ar, HaIaHUX iM caMe SK yJacHHKaM ToBapucTsa [, ¢. 508].

XapakTep Takux OJar IpoCIiIKOBYEThCS Y HOpMax CHeliadbHUX aKkTiB y cepi HemiqmpuEMHHIIEKAX TO-
BapuctB. Hanpukinan, Buxoasuu i3 cT. 1 3akony ykpainu «IIpo rpomMancbki 00’ €JHaHHsD Lie CYCIILIbHI, 30KpeMa,
eKOHOMI4Hi, coLiabHi, KyIbTypHI, EKOJOTIuHI Ta iHIIi iHTepecu [6]. 1e i ke x 3aKoH AeKiapye BiACYTHICTH
MalHOBOTO iHTEpeCy iX WieHiB (y4acHHKIB). BizcyTHicTs MalfHOBOTO iHTEpeECY nependadae, 0 WieHH (YUaCHUKH)
TPOMAJICLKOTO 00’ €IHaHHS HE MAIOTh MPaBa Ha YaCTKy MalfHa rpOMaJICbKOTO 00’ €IHaHHS Ta HE BIAMOBIIAIOTH 32
roro 30008’ si3aHHsIMH. Jloxoau abo MaitHO (aKTHBH) TPOMAICEKOTO 00’ €THAHHS HE MiJIATal0Th PO3MOALTY MiX
foro wieHamu (Y9aCHUKaMH) i He MOXKYTh BUKOPHCTOBYBATHCS JUISl BUT'O/IN Oy/Ib-5IKOTO OKPEMOTo WieHa (ydac-
HUKa) TPOMaJICEKOT0 00’ €ZJHaHHS, OT0 T0CaI0BUX 0ci0 (KpiM OIJIaTH iX IMpalli Ta BiipaxXyBaHb Ha COLIAJIbHI 3a-
xozu) (4.6 ct. 3 3aKoHy). AHAJIOTIYHHI XapaKTep OJar, 38,15 3a/I0BOJICHHS IKUX BCTYIAIOTh Y HEMiJIPHEMHHUIIBKI
TOBapUCTBA 0COOH, MPUTAMAHHUH 1 IJIS pENIriiHUX OpraHi3ailiid, TOJIOBHUM MPU3HAYECHHAM SKUX € 33JJ0BOJICHHS
peiriiHuX motTped rpoMajIsH CIIOBIAYBATH 1 MOMmHpIoBaTH Bipy (cT.7 3akoHy ykpainu «IIpo cBoOoIy COBICTI Ta
peniriitHi opranizarii») [7].

BesnocepeaHb0 HOPMH YKa3aHOTO 3aKOHY HE BU3HAUAIOTh MEPEiK [IPaB WICHIB PEJIriiHUX opraHizariii
Ta TpoMaj, SIK 1 He MICTATh KOJHUX HOPM ILOJO CTaTycy WIEHIB TaKUX opraHisauiil. BUCHOBOK Ipo BiACYTHICTh
Y WICHIB TAKUX OpTaHi3amiid OyIb-IKWX MaHHOBHX IPAB B CHIIY TAKOTO X WICHCTBA MOKHA 3pOOUTH, BUXOJIYH 13
TEPMIHOJIOTTYHOT'O BU3HAYCHHS PEITITiiHOT OpraHizallii Ta XapakTepy THX OJar 1mo10 cBOOOIU peliridHoro Bipoc-
MTOBITaHH, SKi M030aBJIeHI MAWHOBUX CKJIAJIOBHX Y OyIb-SIKOMY pasi.

B.B. KounH Haronontye Ha TOMY, 1110 TaKi HEMiANPUEMHHIIBK] FOPUANYHI 0COOM HE CTIPHYHHSIOTH BUHHK-
HEHHS y iX 4JIeHIB MalfHOBUX IpaB, TaK sK MiACTaBOIO I 00’ €JHAHHS 0ci0 € 0coOMCTHH HeMaitHOBHI iHTepec
(TBOpuMA, podeciiHuii, 0310pOBUMIA 1 T.1.), @ MAHHOBUM 3MICTOM BiJ3HAUAIOTHCS JIMILIE MUTAHHSA 100 CIUIATH
YWICHCHKUX BHECKIB. /0 Takoi rpynu IOpHINYHAX 0Ci0, Ha TYMKY YYEHOTO, BITHOCATHCS HE JIMIIEC HaBEACHI BUIIIE,
ayie i iHmI GOpMH IOPUIUYHUX OCI0, SK-0T: acoliamii, 00’ €THaHHS CIIBBJIIACHUKIB, MOJMITHYHI TapTii Tomo. [Ipu
OMY, YYCHHM CITYITHO ITiIKPECITIOETHCS 0COOIHMBICTh OKPEMHX 13 BUKJIAJICHUX OpTraHi3aliifHO-paBoBUX (GopMm
HeMiANPUEMHHUIBKUX I0PUANYHUX OCi0, TIOB’A3aHa i3 CyCHUIBHO-KOPUCHUM €(EKTOM X JiSUIBHOCTI, sIKa 3yMOBIIIOE
BUHHMKHEHHS Yy 1X YISHIB IIEBHUX YNPaBJIiHCHKUX IIOBHOBaXKEHb, 1[0 3HAXOATHCS 11032 MEKaMH LUBIJIBHO-TIPaBO-
BOTO peryntoBaHHs [8, c. 125].

Bapto 3a3HaunTH, 0 BKA3aHUH CYCHUTBHO-KOPHCHHUM edekT Takux (opM HEMiANPUEMHHUIBKUX TO-
BapHUCTB € illle OJHUM (PAKTOPOM, SIKHH CBITUHTH PO OE3MepeyHO HEMAMHOBHI XapaKTep IHTEPECiB iX WICHIB,
OCKUIBKH Ma€ MICIIe CIIPSMOBaHICTh TAKOX 1 HA CYCIUIBHY KOPUCTh BiJl AIsUTLHOCTI TOBapHCTBa. BinTak, BiACyT-
HICTh MAHOBOTO KOMIIOHEHTY Y WICHCHKHX BIJTHOCHHAX TAKUX OPraHi3alliiHO-TIPaBOBUX (GOPM HEITiJITPUEMHHIIb-
KHX TOBAPUCTB € OJIHO3HAYHOIO 1 CBITYUTH MPO iX crerudiky.

OpHak 4M MOXE TaKHi BHCHOBOK 0e33alepeyHO 3aCTOCOBYBATHCA IO YCiX OpraHi3aliifHO-IIpaBOBHX
(hopM HEmiANPUEMHUIILKUX HOPUAMYHUX OCi0, 30KpemMa, TOBAapUCTB. BiAmoBiap Ha 1€ MUTaHHS 3HAXOAUTHCS Y
IIBOX TUTOIIHAX.

ITo-nepiue, 11e 0cOOIMBICTH CHCTEMH OpraHi3aniifHO-IpaBoBUX (GopM Takux ropuandHux ocid. TyT BapTo
moroauTuck 13 O. 1. 303yIIsK, o Pi3HOMAHITHICTh BHIIIB HEMIANMPUEMHHUIILKAX IOPUAMYHUX OCi0, HA BIAMIHY Bij
MIIPUEMHHIIBKHAX, HE J03BOJISIE BiIpa3y 3pO3YMITH JIOTIKY MOOYIOBH iX CHCTEMH. A TOMY, y il cdepi CKIIaaHo
ITH BiJI 3araJIbHOTO JIO CIIEIIalIbHOTO, TI03as5K BUHUKAE IMOTpeda JOCHTIKEHHST KOHKPETHOTO Pi3HOBUY HEMIANPH-
€MHHIIBKHUX OpUANYHUX 0cib [9, ¢. 193].

JilicHo, He 3Ba)Kal04M Ha TE, L0 IHCTUTYT YICHCTBA XapaKTepHHUH He IS yCiX HEMIANPUEMHUIIBKUX IOPH-
JUYHUX 0Ci0, OCKIJIBKH 3aIMIIAE 11032 MEKaMH TaK 3BaHi YHITapHI IOPHIWYHI 0COOH, OJHAK TMepelik (GopM He-
MiANPHEMHHIBKUX IOPUANYHUX OCi0, AT IKMX XapaKTepHa KOPIOPAaTUBHICTh YCTPOIO € HaA3BHYaHHO IIHPOKHH.
AprymMeHTaMH Ha KOPHCTh TAKOTO BHCHOBKY € yCcTaHOBIeHHH y 1K yKpaiHW He BUUEPITHUH Tepemtik GopM Hemi -
MIPUEMHHIIBKUX TOBAPUCTB, @ TAKOXK XapaKTepHa JUIs yKpaiHi TEHISHIIIs 10 CHeiaJIbHOT0 MPaBOBOT'O PETYIIIOBAH-
HSI CTaTyCy KOXKHO{ i3 HUX Y OKPEMOMY HOPMaTHBHOMY aKTi.

ITo-mgpyre, ciix BpaxoByBaTH, 10 OJHHUM i3 KpUTepiiB Knacudikamii HeMiAIPHEMHULIBKAX IOPHITIYHIX
ocib € MeTa, 331 SKOi BOHM CTBOPIOIOTHCS, SIKa BH3HAUYAE iX CHelialibHy IpaBo3iaTHicTs. Ha Te, mo cygacHa
HayKa He BIIKUIA€ TaKUW KpUTEpild Kmacuikaiii HemimpueEMHUIBKAX ToBapuCTB BKasye 1. B. Cmacubo-date-
€Ba, HArOJIOUIYIOYH, III0 caMe CIeliaJIbHa MPAaBO3AATHICTh [UX IOPUANYHHIX OCI0 1 3yMOBIIIOE€ 3HAYUMICTh I{HOTO
kpurepimo [10, c. 30].
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MeToro HemiAPUEMHHUIIBKOTO TOBAPUCTBA € 33J0BOJICHHS HEMalHOBUX iHTepeciB oro wieHis. [leperik
TakuX IHTEpeciB Mae HaJ3BUUAHO mMpoKui xapakTep. O4EBUAHO, 110 BOHU YC1 HE IOB’sI3aHi 13 OTPUMaHHAM
YaCTHHU MPHOYTKY BiJl JisSUTEHOCTI TOBAPUCTBA 1, BITIOBITHO, HE CIIPUYMHSIOTH 30UIBIICHHS MAaHOBOTO BKJIAITy
YJIeHa TOBApUCTBA, BHECEHOT'O B CHIIy HOTO BCTYITy IO HBOTO UM YYacTi y Horo 3acHyBaHHI. OJHAK, YU 3aBXKIU
Takuil iHTepec abCOMIOTHO 030aBICHUH MalTHOBOI'O KOMIIOHEHTY. be3yMoBHO, 110 Hi. [TiNrpyHTsIM yTBOPEHHS Ta
JiSUTBHOCTI OKPEMUX OpraHizaliifHO-paBoBUX (OPM HEMIANPUEMHUIBKUX TOBAPUCTB MOXKE BUCTYIATH TAKOX 1
MeTa 3aI0BOJICHHsI CTIOKUBYHMX iHTepeciB 0ci0. CIoXXMBUMIA ke K 1HTepec, 3Ae0UIbIIOro, Ma€ MAaHOBHH KOMIIO-
HEHT — eKOHOMIYHH# 3MicT. CriokuBYa IPUPOJIA HOTO BU3HAYAE BUKOPUCTAHHS TAKOTO MalfHOBOTO KOMIIOHEHTY
JUTISE OCOOMCTHX, MEePEBaKHO, TOOYTOBUX MOTPed. | aHami3 YHHHOTO 3aKOHOJABCTBA JIO3BOJISIE CTBEPIXKYBATH PO
0OTPYHTOBAHICTh TAKOTO TBEPKCHHS.

30kpeMa, ineTbes mpo 3akoH ykpaidu «[Ipo CrioXKHBYY KOOIEPAITIO», SIKHIA Y CT. 5 BU3HAYA€E CIIOKHUBYEC
TOBapUCTBO SIK CAMOCTIHHY, JEMOKpaTUYHY OpraHi3alil0 'POMaJsfH, SKi Ha OCHOBI JOOPOBUIFHOCTI WIEHCTBA 1
B32€MOJIOTIOMOTH 33 MiCIIeM MIPOKUBAaHHS a00 poOOTH 00’ €THYIOTHCS IS CIUIBHOTO TOCIIOAAPIOBAHHS 3 METOIO
TIOJIITIIEHHST CBOTO €KOHOMIYHOTO 1 COIIAJIBHOTO CTaHy. 3TiJHO i3 4. 4 cT. 6 1[boro 3aKOHY psJl MpaB WICHIB CII0-
KUBYHMX TOBAPUCTB Mae€ MaHOBY KOMIIOHEHTY: TIPaBO Ha IepeBary y NpHua0aHHI TOBapiB 1 oJiepyKaHHI THOCIYT Y
MarasMHax Ta IHIIUX MiJIPHEMCTBAX CII0KHUBYOT KOOIEpallii; MpaBo OJEpKYyBaTh YacTKy MPUOYTKY, IO PO3IO-
JUIIAETHCS 33 Pe3yJIbTaTAMH TOCTIOAAPCHKOT TisUTBHOCTI MiXK WICHAMH CIIOXKHBYOTO TOBAPUCTBA BiIOBIIHO IO iX
naiioBoro BHecky [11].

Hopmu nporo 3akony mopyIryroTh Joriky nK ykpaiHu, Halaloud 9WieHaM CIOKUBYMX TOBAPUCTB MPABO
Ha OTPUMAaHHsI YaCTHHU NMPHOYTKY Ha mai. [lo-mepiire, ifeThes mMpo Te, M0 WICHH TAKUX TOBAPHUCTB MAIOTh 00’ €KT
MpaBa BIACHOCTI — Haif; o-Apyre, mepeadavacTbesi MOKIIMBICTD TAKAX BUIUIAT HA MMai. | SIKIIO y mepuioMy BHUIIAI-
Ky HasiBHICTB 00’ €KTa IpaBa BIACHOCTI MOXKHA OOTPYHTYBAaTH HasBHICTIO METH 3a/I0BOJICHHSI TIEBHUX CIIOKUBYHX
IHTEepECiB 13 MaHOBUM XapaKTepOM, TO IIIOJI0 BHILIAT Ha Mail BHHUKAIOTH TIEBHI MUTaHHA. BumaeThbces, mo Taki
BUIUIATH HE MOBUHHI PO3MOAUISTUCS 3T1THO pO3Mipy Ial0, TaK AK TOAI MEXaHI3M PO3NOALTY OyAe aHANOTIYHUM
JI0 TANPUEMHHUIIBKAX TOBAPUCTB 1 HIYMM 0COOIHMBO HE Bifpi3HATUMEThCA. [Ipo 0cOOGIMBICTE TAKOTO POy BUILIAT
CBITYHTH aHaJIi3 HOpM 3akoHy ykpainu «IIpo koomeparliro», 3riIHO i3 CT. 26 SKOT'0 KOOIepaTHBHI BUILIATH - Yac-
THHA TOXO.Y, 110 PO3MOIAUIIETHCS 32 Pe3yiIbTaTaMH (PIHAHCOBOTO POKY MiXK WICHAMH KOOIIEPATHBY MPOITOPIIHHO
X y4acTi B TOCHOJAPChKiN MiSTIbHOCTI KOONIEPATHBY Y TIOPSAKY, BA3HAYEHOMY PIIIICHHSM BHUIIIOTO OpTaHy YIIpaB-
JIiHHS KOOIIEpaTUBY. 3arajbHa cymMa BUILIAT Ha Ial He Moxe nepeBuiyBatu 20 BiZICOTKIB I0XO/y, BU3HAUEHOTO JI0
posmominy [12].

Ha normineHicTs 0OMEXEHHS IpaBa Ha OTPUMAHHS pO3Mipy BUIUIAT Ha Maif BKaszye y CBOii mpaipix A.B.
3emicKo. YISHOT0 3a3HAYAETHCS, M0 XapaKTep KOONEPATUBHIX BUIUIAT MOJSTAa€ HE y BUILIATI MPOIICHTIB HAa pO3Mip
aro, a B MOBEPHEHHI WIEHOBI KOOIIEPATHBY YaCTHHU CIUIAYEHUX HUM KOIITIB 3a TOCIYTH YU TOBApH, OTPUMaHI
gyepe3 KoonepaTuB. Taki BUIITATH MOXKHA Ha3BaTH CBOEPITHOIO TUCKOHTHOIO 3HIDKKOIO, PO3MIp SIKOI 3aI€XHUTh Bif
KITIBKOCTI OTPUMaHHX Yepe3 KoonepaTus ToBapis uu nociyr [13, c. 29].

ITinTprMyroun BKa3aHi HAYKOBI MO3MINIT 1 KOHCTATYFOUX 3aKOHOJIaBYY HEITIOCIiOBHICTh II0/I0 BUILIAT HA
Tai 4wieHaM CHOKUBYHX KOOIEPATUBIB B SKOCTI HEMIAMIPUEMHHUIIBKIX TOBAPHUCTB, 8APO OOHO3HAYHO KOHCMAM)-
8aMU IMAHEHMHY RPUMAMAHHICIb 0151 MAKO20 POOY MOBAPUCIE MALIHOBUX KOMHOHEHMIB Y KO MUX CHOJMCUBYUX
inmepecie, 3015 3a00801IeHHA AKUX 0c00a i cmynuna y mosapucmeo. Takuil BUCHOBOK IiATBEPKY€EThCS aHa-
Ji30M CHIEIU(IKH MPaB WICHIB OKPEMHUX BHUJIIB CIIOKUBUMX TOBAPHUCTB, Y SKUX TaKa MailHOBa KOMIIOHEHTA IPOSIB-
TSE€THCS HAHOLTBIN sICKpaBo. 30KpeMa, ineThes mpo cr. 19-1 3akony ykpainn «IIpo koomeparliiro», 3TiIHO i3 KO0
YJICH XKHUTIOBO-0YIiBEIILHOTO, Ja9HO-0YTIBEITBHOTO, TapaKHO-0Y 1IBEIEHOTO, JKUTIOBOTO, TAYHOTO, TAPAKHOTO Y1
HIIIOTO BiJIOBITHOT'O KOOTIEPATHBY Ma€ MPaBO BOJIOJIHHS, KOPUCTYBaHHS, a 3a 3T0JI0K0 KOOIIEPaTuBY - 1 PO3Io-
PSILKaHHS KBAPTHPOIO, TAUCI0, TapaskeM, 1HIIO0 Oy/IiBIICI0, CIOPYAOI0 a00 MPUMIIIEHHSM KOOIIEPaTHBY, SKIIO BiH
HE BUKYIIUB 11 MaifHO. Y pa3i BUKYIy KBapTUpPH, Aadi, rapaxa, iHmoi OyiBii, cnopyau abo MpUMIIIECHHS WIeH
KHUTIOBO-OYHIBEIBHOTO, TaYHO-0yIIBETFHOTO, FapaskHO-0YIiBETBHOT0, XU TIOBOTO, TAYHOTO, TApasKHOT'O KOOIIe-
paTUBY Y iHIIIOTO BiMOBIIHOrO KOOIEPATHBY CTA€ BIIACHUKOM I[hOT0 MaiiHa [12].

TakuM YMHOM, METOI CHOKHBYHX TOBAPHCTB SK HEMIANPHEMHHUIBEKAX KOOIEPATUBIB € 3aJI0BOJICHHS
CHOXMBYHX MOTpeO MaifHOBOTO Xapaktepy. OMHAK, maka MatHo8a KOMHOHEHMA He 03HAYAE OMPUMAHHIA HUMU
npubymxy. loemvcs npo nesHy Kopucmo, nesHi MaiHogi b1aza 0nisk 0COOUCMO20 CnodicUsanHs. YIEHCTBO y HEeMin-
MPUEMHHUIIBKOMY KOOTIEPATUBY HE CIIPHYHMHSE MMPHOYTKOBICTH IIFOT'0 WIEHCTBA — 0CO01 HATAIOTHCSI IIEBHI MaHHOBI
OJara Cio)KMBYOTO XapaKTepy B OOMiH Ha BHECCHHS Maro. J{ekIapoBaHi ) BUILIATH, BUXOYH 13 3aKOHY YKpaiHH
«[Ipo koormepariroy, MatOTs 0OMEXEHUH XapakTep. BinmosimgHo, A okpeMux (popM HEMiJIPHUEMHHUIIEKAX TOBA-
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Ky3uk B.
Ocob6aMBOCTI IHCTUTYTY YNEHCTBA Y HENiANPUEMHULBKUX TOBApUCTBax

PHUCTB XapaKTEPHUM € BUHUKHEHHsI OKPEMUX IIpaB iX WICHIB, SKI MalOTh MaiHOBUI xapakTep. OCHOBOIO IIbOTO €
HasIBHICTh OCOOJIMBUX IHTEPECIB 13 MAHHOBOIO KOMIIOHEHTOHO.

BucHoBknu. Takum 9MHOM, yci BUKJIaJeH] OJOXKEHHS JT03BOJIIOTE c(hOPMYBATH KiJIbKa OCHOBHHUX Te3.
Io-nepire, WieHCTBO 3 MO3ULIT aHAJI3Y 3MICTY TOTO MPABOBOIO 3B’SI3KY MIXK HEMIANPUEMHUIIBKUM TOBaPUCTBOM
Ta HOTr0 WIeHaMH Ma€e CBOi 0COOIMBOCTI Y ITOPIBHSHHI i3 BITHOCHHAMHY y4acTi y HiIIPHEMHUIIBKUX TOBAPHCTBAX.
I s 0cOOMUBICT MPOSBISAETHCSA Y BICYTHOCTI IHTEpPECY Y WiICHA TOBAPUCTBA 30UIBIINTH CBOI MAaifHOBI aKTUBHU
IIJISIXOM BKJIaAy iX y TOBapuCTBO. XapaKTep BUTOJH B PE3yNIbTATi WICHCTBA y HEMiANPHEMHHIIBKOMY TOBapUCTBI
IHIIUH — OTpUMaHHS SKUXOCh OJar 0COOIMBOI0 XapakTepy, 0 BUIIMBAIOTH 13 KyJIbTYPHUX, EKOHOMIYHUX, COLIi-
QJIbHUX, €KOJIOTTUHUX, PENITMHUX YM 1HIIUX 1HTepeciB. TakuM YUHOM, HWiieH HeMiAMPUEMHHULIBKOTO TOBApUCTBA HE
OTpPUMYE BHACIIIOK YJIEHCTBA Oijbllle, aHK BKJIAB y (JOpPMi BKJIaAy NPH CTBOPEHHI HEMAMPUEMHUIIBKOIO TOBA-
PHCTBA UM CIIJIATH WIEHCHKUX BHECKIB. [lo-npyre, WICHCTBO y HEMiAMPHEMHUIIBKUX TOBAPHUCTBAX € 3 CBOIM 3MicC-
TOM HEOJHOPIIHUM, 1[0 MPOSBISIETHCS Y TIEPETIKY MpaB, SKi BUHUKAIOTh BHACIIOK YWICHCTBA Y PI3HUX (Gopmax
HEMiJIPUEMHHUIIBKUX TOBAPUCTB. Taka HEOAHOPINHICTb € BUIPABAAHOIO B CUILy PI3HOTO POAY IHTEPECIB, OKPIM
OTPUMaHHS MPUOYTKY, IKUMH MOXKYTh KEpyBaTHCsl 0COOH, BCTYIIAIOUH JI0 WIEHIB Ti€l 4n 1HIIOT JOpMH HeminpH-
€MHUIIBKOTO TOBAPHCTBA.

Taki iHTepecH, y HAWOUTBII 3arajJbHOMY BHIJIS[II, MOXYTh OYTH TBOSKUMH: 1) iHTEpecH HEMaHOBOTO
XapakTepy JUIsl OTpUMaHHs HEeMaHOBUX OJ1ar, sIK-0T: PeiriiiHuX, KyJIbTypHHX, COLIaNbHUX, €KOIOTIYHUX TOLIO;
2) iHTEepecH EKOHOMIYHOTO XapakTepy, AKi € IHTepecaMy CIIOXKHUBYMMU 1 MOXKYTh MaTH MalHOBHH xapaktep. Ha-
MIPUKJIAJ, OTPUMaHHS NEBHUX MaifHOBUX OJar At 0COOMCTOTO CIIOKUBAHHS, IO XapaKTEPHUM € JUIS CHOXKUBUNX
TOBAPHCTB, 0OCIYTOBYIOUMX KOOIIEPATUBIB TOLIO.

SIKmIo y mepoMy BHNAJAKY Y WISHIB TOBApHCTBA BUHUKAIOTh HEMAifHOBI IpaBa, TO Y IPyroMy — MOXYTh
BHUHHKATHU 1 OKpeMi MaifHOBI MpaBa, 1MOB’A3aHi i3 3aJ0BOJICHHAM HUMHM CBOIX CIOXHMBUYMX MaTepialbHUX NMOTPEO.
OpnHak, y oO0MABOX BHIAJKaX WICHCTBO Y HEMiANPHEMHMIBKUX TOBAPUCTBAX HE BHU3HAYAE€ MOXIUBOCTI 0COOU
OTpPUMATH B HOTO pe3ysbTaTi OUIbIIe, aHK BOHA BKJIaia. I 11 03HaKa, MMONPH HEOAHOPITHICTh WICHCTBA, CYTTEBO
BIJIPI3HSE HOTO BiJ y4acTi y MiANMPHEMHUIIBKUX ToBapucTBax. OTKe, HA CHOTO/IHI MMOTPEOYE Meperisiy iIHCTUTYT
YIICHCTBA Ta IIPAB, IO 3 HHOTO BUILTUBAIOTH Y HEMIIPHEMHHIIBKUX TOBAPHCTBAX; IHCTUTYT WICHCTBA y HEIIIIPH-
€MHUIIBKIX TOBApUCTBAaX 0OYMOBICHUN XapaKTEPHOIO /ISl HEMIANPHUEMHHUIIBKUX TOBAPUCTB HEOJHOPITHOIO Tpa-
BOBOIO NIPUPOJIOI0; IS CIIOKHBUMX KOONEPATHUBIB Ta iX PI3HOBUIB K HEMiNPHUEMHUIIBKUX TOBAPUCTB OCOOIUBO
aKTyaJbHUM € MPOBEACHHS IMapayeliell MK WICHCHKIMH NpaBaMH, SKi BUHUKAIOTh Y HUX Ta KOPHOPAaTHBHHMH
MIpaBaMy, 10 BUHUKAIOTh B YYaCHUKIB ITIAMPHEMHHIIBKUX TOBAPHUCTB; IHCTUTYT WICHCTBA Y HOTO KITACHYHOMY PO-
3yMIiHHI Ha ChOTOJIHI TIOBHICTIO BiTOOpaXeHUH Y TPOMaJICBKUX 00’ €THAHHAX SIK PI3HOBUIAX HEIiIPUEMHHUIIBKIX
TOBAPHCTB.
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MOHSATTS TA IPABOBA TPUPOJIA OCOBUCTUX HEMAMHOBHUX
ITPAB NOJIPYKKS Y CIMEHHO-ITIPABOBIN JJOKTPUHI

YV nayxosiii cmammi 30iticneno 00CiONCEHH NOHAMMSA MA NPABOSOT NPUPOOU OCODUCTIUX HEMATIHOBUX NPas
NOOPYAHCIHCSL 8 CIMEUHO-NPABOSII QOKMPUHI. 30Kpema, asmop y cmammi 3a3Hayde, wo 0cooucmi HeMaiHo8i npasa no-
OpYAHCHCS — Ye 00HO20 DOKY — 8Pe2yIb08AHI HOPMAMU CIMEUH020 NPABa BIOHOCUHU OO0 OCODUCMUX HEMAIHOBUX Oiae
ma inmepecis ocib, ki nepebdysaioms y uiit00i, 3 IHUO020 — CYO EKMUBHI, NPUPOOHT, Mi, WO He MONCHA nepedamu THil
0C00i, HeBIOUYICYBAHI NPABA, WO MAIOMb HEMAMEPIALbHUL, MPUSANUL XAPAKMeD, W0 GUHUKAIOMb I OlI0Mb 3 MOMEHM)
VKAAOEHHS Wat00y ma 3MIiHIOIOMbCs AO0 NPUNUHATOMBCA 3 MOMEHMY PO3IpEants waioby, a came 3 OHA peecmpayii posi-
PpeanHsa w00y, abo y 0enb HAOPAHHA YUHHOCTI PIeHHAM CYOY PO PO3ip8aHHs winioby. AGMop He No200HCYEMbC i3
MBEPONCEHHIM Y CIMEUHO-NPABOSI OOKMPUHI PO me, Wo HA 06Cs12 0CODUCIUX HEMAUHOBUX NPAB NOOPYICIHCSL He GNIIU-
8a€ axm cninbrno2o abo po30ilbHO20 NPOACUBANHS, A MAKOIC PAKM BCHMAHOBIEHHS NOOPYICIHCIM PENCUMY OKPEMO2O
NPOACUBAHHS NOOPYIHCIHCA. TBEPOIMCEHHA OKpeMUX HAYKOBYIE NPO me, Wo 0COOUCMI HEMAUIHOBI NPasa NOOPYIHCHC He
nionA2AI0Mb 3aXUCTMY, 8 MOMY YUCTI FOPUCOUKYITIHOMY, € HEOOCAMHbO 0OTPYHMOBAHUM, XOUA MONCHA 2080PUMU NPO
VMPYOHEHICMb 3AXUCTTY 0COOUCTNUX HEMATIHOBUX NPAG NOOPYIICIHCS, OOHAK NepedyCim uepes me, Wo 801U HeOOCTNAMHbLO
YIMKO BUSHAYEHI ) CIMEUHOMY 3aKOHOOABCMEI.

Knwouosi crosa: ocobucmi Hematinosi npasa noOPYHCHCsL;, ROOPYIHCIHCSL; 03HAKU 0COOUCTIUX HEMATIHOBUX NPAG;
cimelini npaga, uLioo.

Parfentiev A.

The concept and legal nature of personal non-property rights of spouses in family law doctrine

The scientific article researches the concept and legal nature of personal non-property rights of spouses in
the family law doctrine. In particular, the author notes in the article that the personal non-property rights of spouses
are, on the one hand, relations regulated by the norms of family law regarding the personal non-property goods and
interests of married persons, on the other hand, they are subjective, natural, those that cannot be transferred to another
person, inalienable rights of an immaterial, long-lasting nature that arise and operate from the moment of marriage
and are changed or terminated from the moment of dissolution of marriage, namely from the date of registration of
the dissolution of marriage, or from the date of entry into force of the court decision on dissolution of marriage. The
author defines the following list of signs of personal non-property rights of spouses: they arise from the moment of
marriage, registered in the state registration bodies of acts of civil status; are decisive in family relations compared to
property relations — other rights of spouses arise from them as derivatives; exercise of these rights is possible subject to
agreement with the other spouse and taking into account the interests of the family as a whole; arise in connection with
the conclusion of a marriage and can be terminated only in the event of the death of one of the spouses or dissolution of
the marriage, recognition of the marriage as invalid, cannot be terminated or changed by agreement of the spouses, and
cannot be exhausted as a result of their implementation; the list of personal non-property rights of spouses is determined
by national culture, historical traditions, socio-economic conditions, and personal factors; do not have an economic
meaning and are not of a property nature; arising from certain intangible assets; closely related to the personality of
each of the spouses, inseparable from it and cannot be alienated, just like the goods themselves, in connection with
which personal non-property rights and obligations arise; cannot be the subject of a marriage contract; timelessness;
exercise of rights in accordance with the moral principles of society; saturation with norms of a moral nature; their
inexhaustibility by those rights defined in family legislation.

Keywords: personal non-property rights of spouses; married couple; signs of personal non-property rights;
family rights; marriage.

ITocTranoBka nmpodJieMu. YKIaICHHS MITI00Y, HOTO peecTpallisi opraHoM Aep>KaBHOI peecTparii akTiB Iu-
BIJIBHOTO CTaHy IIPU3BOAUTH O BUHUKHEHHS CiM 1, HAOYTTS HOT0 yUaCHHKaMH CTaTycy MOAPYKKs, a OTXKE — IIi-
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JIOTO KOMIIJIEKCY B3a€MHUX IIPaB Ta 000B’A3KiB — sIK MaifHOBOT0, Tak 1 HeMalfHOBOrO XapakTepy. Jlo nepuoi rpynu
IpaB NEpeAyciM BiIHOCATHCS MPaBO HA YTPUMaHHs y pa3i HEMOXXJIMBOCTI 3a0e3mnedyBaTu cede caMOCTIHHO i3
TIPUYMH, K1 BHHUKIIH B Iepioj] nuito0y (Hempare3aaTHiCTh, IHBAIIHICTh, BATITHICTD, JOTJIS 33 JUTHHOIO TOIIO)
Ta MpaBo Ha MaifHO, Ha0yTe Iij] Yac IITH00Y, 10 € CIUTLHOI0 CYMICHOO BIACHICTIO MOAPYXOKs. Jpyry rpymny npas
CTAHOBJIATH IIPABA, AKi CTOCYIOTHCS CIMEMHUX CTOCYHKIB MiX IOAPYXKSIM, IEPEYyCiM MUTaHb, OB SI3aHUX 13 PO3-
MOZIIOM CIMEHHHX 000B’s3KiB, peaizalli€io cyd’ eKTHBHIX HEMaifHOBHX MpaB (hi3MUHOT 0COOM caMme y IUTIOOHIX
BITHOCHMHAX, 13 BpaXyBaHHSM IHTEPECIB K CiM’1, TaK 1 KOXKHOTO 13 noapyxoxs. Unnauii CiMeilHuil kogekc ykpa-
iam (Hamani o tekcry — CK ykpainu) y I'maBi 6 BU3Ha4ae psji 0COOMCTUX HEMAHOBUX TpaB MoIpyxks. Tak, y
CcT. cT. 49 — 54, 56 CiMeliHOTO KOJIeKCY YKpaiHW BU3HAYCHI HACTYITHI OCOOMCTI HEMatHOBI MpaBa MOAPYXKS: Ha
MaTepUHCTBO, Ha OaTHKIBCTBO, HA TIOBAT'Y /IO CBOET IHIMBIyalIbHOCTI, CBOiX 3BUYOK Ta yIIo00aHb, Ha (hi3UIHHI
Ta AyXOBHMI PO3BUTOK, Ha 3400YyTTs OCBITH, IPOSB CBOIX 3A10HOCTEH, HA CTBOPEHHS YMOB AJIS Ipalli Ta BiJIO-
YMHKY, Ha 3MiHYy TIPi3BHILA, HAa PO3IIOILUI 000B’A3KIB Ta CIIUIEHE BUPIIIEHHS MUTaHb )XUTTA CiM’i, Ha cBoOOay Ta
0CO0MCTY HETOTOPKAHHICTh, HA BUTLHUIA BUOIp MICIIS TPOKUBAHHS, BXKUBATH 3aXO0JIiB, SKi HE 3a00pOHEHI 3aKOHOM
1 He cyrepedaTh MOpaJLHUM 3acajiaM CyCIIbCTBA, MO0 MiATPUMaHHS NUTFOOHUX BIJHOCHH, HA MPUITHHCHHS
nuTroOHUX BigHOCHH [1]. B Tolt jxe uac, BU3HaueHi Iii TpaBa JOCTATHBO 3arajibHO, Ha BIAMiHY BiJ MaifHOBUX IpaB
MOJPYACKS, TOMY B CIMEHHO-TIPaBOBIiH TOKTPHHI Ta MPaBO3aCTOCOBYIM IPAKTHUII BAHUKAIOTH IIPOOJIEMH, TTOB’ A3aH1
SIK 13 BU3HAUEHHSIM NIEPEeNiKy IPaBOMOYHOCTEH, IO CKJIAAAIOTh 3MICT KOXKHOTO i3 0COOUCTUX HEMalHOBUX IpaB
MOAPYXKS, TaK 1 HOPAAKY 3IIHCHEHHS Ta 3aXHCTY TaKHX IIPaB.

AHani3 ocTaHHiX Aocaigkenb i myOaikaniii. [Tpobremarrka ocoOuCTUX HEMAaHOBUX MPAB JOCHTIIKY-
Bajiacs psiOM HayKOBIB, TakuX 5K I. B. Anomiii, M. 1. Baiipauna, B. A. Batpac, A. I. [lyTxo, 1. B. XKuninkosa, JI.
B. Kpacurpka, O. O. [Tocukaimok, 3. B. pomoscbka, M. O. Ctedanuyk, p. O. Credanuyk, 1. JI. Cepneyna Ta iHmi.
B Toii 5xe yac, MUTaHHS ITOHSATTS Ta IPABOBOI MPUPOIN OCOOUCTUX HEMAWHOBHUX TPaB MOAPYXOKS B TPABOBIH JIOK-
TPHHI PO3DJIIHYTO ()parMEeHTapHO, 110 MiATBEP/PKYE aKTYAIbHICTh TIOJANTBIIHX HAYKOBUX TOCIIDKEHD Yy il chepi.

MeT010 CTATTi € HOCIiKECHHS MOHATTS Ta PaBOBOI MIPUPOAU OCOOMCTUX HEMAITHOBHX MPaB MOJIPYKKSI
B CIMEHHO-TIPaBOBill TOKTPHHI.

BukJiag ocHoBHOro Martepiaay gociaimxkenHs. OcoOUCTI HEeMalHHOBI MMpaBa MOAPYKKS y CiMEHHO-TIpa-
BOBIH JIOKTPHHI BU3HAYAIOTHCSA 110 pisHOMY. 30kpeMa, M. 1. Baiipauna Bu3Havae iX sk cy0’€KTHBHI, TPUPOIHI, Ti,
0 HE MO’KHA TepeaTy iHIIH oco0i, HeBIAUYXKYyBaHi IIpaBa, 10 MAlOTh HEMaTepiadbHUM, TPUBAIUM XapakTep,
10 BUHHUKAIOTH 1 IFOTh 3 MOMEHTY YKJIaJICHHS UTI00Y Ta 3MiHIOIOTHCS 00 MPUNUHSIOTHCS 3 MOMEHTY PO3ipBaHHS
nuno0y, a came 3 JTHS peecTpallii po3ipBaHHs nut00y, a00 y JIeHh HaOpaHHS YMHHOCTI PIIICHHSIM CYIy HpO po3i-
pBanHs 1UTI00Y [2, ¢. 60-61]. 1M caMuM HayKoBelb (JaKTHIHO BU3HAYAE I1i MPaBa Yepe3 O3HAKH.

Jemo ixmoro migxoxay npurpumyerbes B. 1. bopucoBa Ta A. O. JlyTko, sIKi BU3HAYarOTh 1X Yepe3 KaTe-
TOpito MPaBOBIHOCHH — K BPETYJIbOBaHI HOPMaMH CIMEHHOTO MpaBa BiIHOCHHHU MIOJI0 OCOOMCTUX HEMaHOBUX
Osar Ta iHTEpECiB 0Cib, s1Ki mepebyBaroTh y nutio6i [3, ¢. 93; 4, ¢. 125].

[I{o10 03HaK OCOOMCTHX HEMAMHOBHX MPaB MOAPYXKS, B CIMEHHO-TIPaBOBiil JOKTPHUHI HEMA€ OHOCTAli-
HOCTI.

3okpema, Ha 1ymMKy B. I1. MupoHeHko, 0ocoOHUCTI HeMaitHOBI IpaBa MOAPYXOKS: BUHUKAIOTh HE 3 HAPO-
JDKEHHS, a 3 MOMEHTY YKJIaJICHHS LIUTI00Y, 3apeeCTPOBAHOTO B OpraHax Jep:KaBHOI peecTpalii akTiB UBUIEHOTO
CTaHy; MIEPEBAXHO € BiTHOCHUMH IIPaBaMH, TOOTO OCOOMCTHM HEMaifHOBHM IpaBaM OIHOTO i3 TOPYX K MPOTH-
CTOITh 000B’SI30K THIIIOTO 3 TIOJPYIKS HE MEPEIIKOPKATH 1X 3MIHCHEHHIO; € BU3HAYATBHUMH Y CIMEHHUX BiJTHO-
CHHAX TIOPIBHSAHO 13 MAHHOBUMH — 13 HUX SIK MOXi/JHI BUHUKAIOTH 1HIII NPaBa MOJIPYOKS; 3AIHCHEHHS IIUX IpaB
MO>KJIMBO 32 YMOBH MOTOPKEHHS 13 1HIIMM MOIPY>KKSIM Ta 3 ypaXyBaHHSIM iHTEPECiB ¢iM’1 B IIIJIOMY; BUHUKAIOTh Y
3B’S3KY 13 YKJIQJICHHSM IILTFO0Y 1 MOXKYTh IPUITHHUATHCS TUTBKU Y Pa3i CMEPTI OJTHOTO 13 MOAPYXKs a00 po3ipBaHHS
nuTI00y, BU3HAHHS NUTI00Y HEICHUM, HE MOKYTh OYTH IPUITHHEHI 200 3MIHEHI 3a JOMOBIICHICTIO MTOIPYOKS, HE
MOXYTh OyTH BHUYCPIIAHUMH i B PE3YNIBTATI X 3[MIHCHEHHS; HA HAX HE BIUIMBAE (AKT CHITFHOTO ab0 PO3ILTEHOTO
MIPO’KUBAHHS, a TAaKOXK (PaKT BCTAHOBJICHHS MOJPYOKAM PEXHUMY OKPEMOTO MPOKUBAHHS IOAPYXIKS; CIIOPH 3
MPUBOJTY 3IiHCHEHHS NOAPYX HIX OCOOMCTHX HEMAHOBHX MPAB HE MOXKYTh PO3TIBIIATUCS 1 BUpILIyBaTHCS Oy/Ib-
SKAMH OpPTaHaMH JIep>KaBH, OJHAK CUCTEMATHYHE CTBOPEHHS OJHHM i3 MOAPY}OKSA MEpelKos A 3AIHCHEHHS
IPYTUM 13 TOAPYXOKS 0COOMCTHX HEMaHOBHX TIPaB MOXE CIIyTYBaTH IiJICTABOIO JJISI MOPYIICHHS TUTaHHS TIPO
po3ipBaHHA NUTIO0Y; IPUYUHOIO JUIl OCTAHHBOTO MOXKE CTAaTH M 3JIOBXXKMBAHHS 3IHCHEHHAM OCOOHCTOTO IpaBa
OJIHUM i3 ToPY ks [5, ¢. 149-150]. YacTKOBO MOTOKYIOUYHCH i3 HAYKOBIIEM, BCE K MAEMO BU3HATH, I110 YaCTHHA
0COOMCTHX HEMaWHOBHX INpaB MOJAPYXOKA (Taki sSK IIPaBO Ha MAaTEPHHCTBO, HAa OATHKIBCTBO, HA BINbHUH BHOIp
MICIISI CBOTO NPOXKUBAHHS € a0COIOTHUMH, TOOTO 3aXHIATUCS BOHM MAIOTh HE TIJIBKH Bil MOKJIMBUX ITOCATaHb
3 OOKY IHIIIOTO 3 MOIPYKKS, a i 3 OOKY IHIINX 0ci0 (HABITH THX, sIKi HE € yYaCHUKAMH CIMEWHUX BimHOCHH)). He
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MapdeHTbEB A.
MoHATTA Ta NpaBoBa Npupoaa 0CO6UCTUX HEMANHOBMX MpaB NOAPYXXKS Y CIMEMHO-NPaBOBI AOKTPUHI

MOYXEMO MOTOJUTHCS i3 TBEPIDKEHHSAM HAaYKOBI TIPO Te, IO Ha 00CAT 0COOMCTHX HEMATHOBUX MpaB IOJIPYHOKSI
He BIUIMBAE (aKT CIIIBHOrO ab0 PO3IIILHOTO MIPOXKUBAHHS, a TAKOXK (haKT BCTAHOBJICHHS MOAPYOKIM PEXUMY
OKPEMOT0 MPOKUBAaHHA OApYxks. [lificHO, 3a3HaueHi FopuANYHi GaKTH HE CIPUIMHAIOTE 3MiHYy a00 MPUITMHEH-
HS 3a3HAYCHUX IPaB, OJJHAK MOXYTh IPU3BECTH JIO 3MIiH Y MOPSIKY pealtizallii 11X mpaB OJHUM i3 TOIPYHIKS.
Takox BUHUKA€E MUTaHHS, SKIIO BiAMOBIHI IpaBa He MiUIATaloTh 3aXUCTY, B TOMY YHCIIi FOPHUCAUKIIHHOMY, SIKHH
CEHC BU3HAYEHHS [IUX [IPaB y 3aKOHOAABCTBI; MO)KEMO BU3HATH, IO Ti 0COOMCTI HEMaWHOBI ITpaBa MOAPYIOKS, K1
IPsIMO HE BU3HAYEHI y CIMEHHOMY 3aKOHOJIaBCTBI, NifICHO HaBpsiA OyayTh 3aXHILEeH], OJHAK BiNOBiIHO /10 cT. 18
CK ykpainu KOKEeH y9aCHUK CIMEWHHUX BIJHOCHH, KM TOCST YOTHPHAIIIATH POKiB, Ma€e MpaBo Ha Oe3mocepe-
HE 3BEpPHEHHS JI0 CYIy 3a 3aXHCTOM CBOTO IIpaBa a0 iHTepecy, IPHUOMY HE B 3aKOHOJABCTBI HE YTOUHIOETHCS,
110 1€ CTOCYETHCS JIMIIe MaHOBHX IpaB. TOMY TBEPIDKEHHS IIPO Te, IO CIIOPH 3 MIPUBOAY PO3NOALITY CIMEHHUX
00OB’SI3KIB Ta NMUTAHb XUTTS CiM’i, TOOTO Ti, 110 CTOCYIOThCS OCOOUCTO-TIPABOBUX B1THOCHH MOAPYKXKs, 3@ BU-
HATKOM ITUTaHb BUXOBAHHSA JIiTeH, Ta MalfTHOBHUX NMUTaHb, HE MOXYTb BUPIIIyBaTHCS IPHUMYCcOBO [6, c. 80], € He-
JIOCTaTHRO OOTPYHTOBAaHUM. MOKEMO BCE K TOBOPUTH MPO YTPYAHEHICTh 3aXUCTY OCOOMCTUX HEMAITHOBHX IIPaB
MTOJIPYXOKS, OJJHAK TIEPEyCiM uepes Te, III0 BOHU HEAOCTATHRO YiTKO BU3HAYCHI Y CIMEHHOMY 3aKOHO/IaBCTBI.

I. 1. Ily4KoBChbKa 3a3HA4YaE, 10 MEPETiK OCOOUCTHX HEMAHOBUX TPAB MOAPYMOKS BH3HAYAETHCS HAITO-
HaJIBHOIO KYJIbTYPOIO, ICTOPHYHAMH TPAIHUIIISAMH, COIIaTbHO-€KOHOMIYHUMH YMOBaMH, 0COOUCTUMH (DaKTOpaMH;
HE MalOTh €KOHOMIYHOT'0 3MICTY Ta HE HOCATh MalfHOBOT'O XapaKTepy; BUHUKAIOTb 3 IPUBOJY BU3HAYEHHX HEMaTe-
pianpHUX Onar; TICHO IOB’sI3aHi i3 0COOUCTICTIO KOXKHOTO 13 MOAPYKKsI, HeBIIUIBHI BiJ] HET 1 HE MOXKYTh Bidy-
JKyBaTHUCs, K 1 cami OJ1ara, i3 IpUBOAY SKUX BUHUKAIOTh OCOOHMCTI HEMAITHOBI IpaBa it 000B’A3KHU; HE MOXKYTh OyTH
MPEeIMETOM IITFOOHOTO JIOTOBOPY, IHIIIMX YTO; MOKYTh IPUITHHATHUCS 13 BOJII YYACHHUKIB IITIOOHHUX BITHOCHH |[3,
c. 92-93]. He MoxeMo0 TIOTOJMTHCS 13 TBOMa OCTaHHIMHU 03HakamHu. [lo-mepiire, ciMeiiHe 3aKOHOIAaBCTBO MiCTHTh
3a00pOHY L1010 BPETYJIFOBaHHS OCOOMCTUX HEMaHHOBHX IIPaB MOAPYIOKS JIHIIE MO0 LUTIOOHOTO I0roBopy (4. 3
ct. 93 CK ykpaiHn), 111010 iHIIUX JOTOBOPIB, IO YKIIAJAFOTHCS MIXK IIOIPYAOKSIM TaKkoi 3a00pOHN HEMae; OJPYK-
s MOXeE yKJIaJaTH JIOTOBOPH, B AKUX OM BU3HAYAINCS OCOONMBOCTI 31HCHEHHS OKPEMUX OCOOHMCTHX HEMaitHO-
BUX TipaB. [To-apyre, 0coOKMCTI HEMAHOBI ITPpaBa MOAPYHOKS MOXKYTh MIPHITMHATHCS JIUIIE 3 TT1ICTaB, BUBHAYCHUX B
3aKOHOJIaBCTRBI, TEPeTyCiM KOJIW MPUITHHSIOTHCS IIDTFOOHI BITHOCHHH, a iX YYACHUKH BTPATAThH CTATYC TOIPYKKS;
B IOTOBIpHOMY MOPSAKY OCOOMCTI HEMaWHOBI IpaBa MOAPYACKS HE MOXKYTh OyTH NPUIHUHEHI.

M. L. Baiipauna Buzinsi€ IBi TPyNH O3HAK OCOOMCTUX HEMAaWHOBHUX IpaB MOAPYXOKS: O3HAKH, 5K IPHTA-
MaHHI yCiM 0COOUCTHM HEMAWHOBUM IMpaBaM YYaCHUKIB CIMEHHUX BIJHOCHH Ta CHCMialbHI O3HAKH, IPUTAMaHHI
JIUIIIE TIpaBaM NoApYyxoks. J{o mepimoi rpyny BoHa BITHOCHTh HACTYITHI O3HAKH: CY0’ €KTH 0COOMCTHUX HEMATHOBHX
CIMEHHHX NpaB, SIKi € yJaCHUKaM{ CIMEHHMX NPaBOBITHOCHH, MOXKYTh MAaTH TLTbKH OCOOMCTI HEMAITHOBI ciMeliH1
MpaBa 1 HecTH 000B’A3KH, TependaueHi CIMEHHUM 3aKOHOJIABCTBOM, Ha BIIMiHY BiJl 0COOUCTHX HEMATHOBUX TpasB,
SK1 € 00’€KTOM PETYJIOBaHHS ITUBIIBHOTO NPaBa, Jie Cy0’ €KTH MOXKYTh MaTH OCOOMCTI HEMaWHOBI TpaBa 1 HECTH
000B’sI3KH, SIK TIepe0aveHi, TaK 1 He epeadavyeHi 3aKOHOM; JUIT OCOOMCTHUX HEMAWHOBUX CIMEHHMX TpaB Xapak-
TEepHA CyBOpa 1HIUBIAYAIBHICTh X YYACHHKIB, HE3aMIHHICTh 1X B IIMX BIJIHOCHHAX IHITUMH OCOOAaMH i, K Ha-
CIIIJIOK I[bOTO, HEBIAUYKYBaHICTh CIMEITHUX IpaB Ta 000B’s3KiB; 0COOUCTI HEMalHOBI CIMEHHI IIpaBa HE MOXYTh
OyTH TiepesaHi Hi B MOPSAKY CIAJKyBaHHSA, Hi 3a 3T0JI0K0 CTOPiH, IO BiAPi3HSE X BiJ OCOOMCTUX HEMAHOBUX

IUBIIBHHUX TPaB; CIMEHHUM MMPaBOBITHOCHHAM, HA BIIMIHY BiJl IMBIJIbHHUX, BIIACTUBHIA TPUBAIAH, 0COOUCTO-10-
Bipunii Ta Ge3omiaTHuii Xxapakrep [2, ¢. 58]. CreriaabHIMHU 03HaKaMKi 0COOMCTHX HEMAHHOBHX IIPAB ITOIPYIKKS
HayKOBEIb HA3WBAE Te, [0 BOHU: BUHUKAIOTh TUTBKHY IICIIS PEECTpaIlii NUTI00Y; M030aBlicHI €EKOHOMIYHOTO 3MICTY,
HE MaIOTh MaTepialbHOTO EKBIBANECHTY; MOXIIUBI TIIBKH MK HOAPYXKSIM; € HEBIAUYKYBaHUMH 1 HE MOXYTh OyTH
nepesaHi iHIKUM 0co0aM, BOHH HE MOKYTh BUHUKATH, 3MIHIOBAaTHCS a00 MPUIMHATHCS 32 3701010 MOJPYXOKS; 1T)
BOHH HE MOXYTb OYTH IPEAMETOM IIUTIOOHOTO JOTOBOPY [2, . 62]. B mizoMy M0OXXeMO IOTOAUTHCS 13 IEPETIKOM
IIMX O3HAK, X0Ua BOHH MaroTh GyTH JOMOBHEHi 03HaKaMH, 110 BuineHi B. I1. Muporenko Ta 1. 1. ITyukoBchkoro.

[IpuramanHIMU pricaMy 0COOMCTUX HEMAHHOBHX IPaB MOAPYXOKS HA3WBAIOTHh TAKOXK iX HEBIIIYKyBa-
HICTh, 0€3CTPOKOBICTh, OE30IMIATHICTD, 31MICHEHHS TIPaB BiJIOBITHO JI0 MOPAJIbHUX 3acajl CYCHiJILCTBA, HACHUYC-
HICTh HOpMaMHU MOPAJILHOTO XapakTepy [7, c. 295].

e oxHiero i3 03HAK OCOOMCTUX HEMAWHOBHUX ITPAB MOAPYKAKSI € HEBUUEPITHICTD IX TUMHU MIPaBaMH, 110 BU-
3HA4YeHi B CIMEHOMY 3aKOHOIABCTBI. B ciMeliHO-TIpaBOBill JOKTPHHI BU3HAETHCS, IO JI0 OCOOMCTUX HEMAWHOBHX
IIpaB HaJeXKAaTh ¥ 1HIII TpaBa MOAPYXKs, He BU3Ha4UCHI y cT. cT. 49 — 54, 56 CimeliHoro Koaekcy ykpainu. 30kpe-
Ma, B. [1. Muponenko Ha3uBae mpaBa: Ha po3ipBaHHS ILTIO0Y, HA BUXOBAHHS IUTHHH, OCIIOPUTH 0aThKIBCTBO (Ma-
TEPMHCTBO), 1aBaTH 3TOJy HA YCHHOBIEHHs quthHH [5, ¢. 150]; 1. 1. TTyukoBchKa — mpasa, OB’ A3aHi i3 BU3HAUEH-
HSIM ITOXOJKEHHS IUTHHU, HAPOHKEHOI B pe3yNbTaTi JOMOMIKHUX PEHPOIYKTUBHUX TEXHOJOTIH, YCHHOBICHHSM
[3, c. 99]; IO. C. YepBoHnnii — mpaBo Ha BCTAHOBIICHHS PEXKUMY OKPEMOTO TIPOYKUBAHHSI, IPABO HA/ABATH 3rOTy Ha
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YCUHOBJICHHS TUTHHU JIPYruM 3 oapysxoks [6, c. 80]. I. B. XKusinkoBa Bka3yBaia, 110 10 HEMAHHOBUM HAJIEKATh
BITHOCHHU UJIEHIB CiM’1, IKi CIIPHIMAaIOTh IPABOBE PETYJIOBAHHS, MiAAI0THCS IPABOBOMY BILIUBY. Tak, MpaBoBi
HOPMH BH3HAYAIOTh TMOPSIOK BU3HAYCHHS a00 3MIHU TPi3BUINA TUTHHUA YU OJTHOTO 3 TOJIPYXIKS MPH peecTpartii
00y, 3aKPIIIIIOIOTE 0COOMCTI HEMAHHOBI MpaBa YYaCHUKIB CIMEWHUX BIIHOCHH — IIPABO HA BUXOBAHHS, CITLJIKY-
BaHH$, 3aXUCT TOILO. PAa30M 3 TUM OCHOBHA KUJIbKICTh OCOOMCTHX BiIHOCHH, SIKI BHHUKAIOTh B CIM 1 IPYHTYIOTBCS
Ha MOYYTTSX JIFOOOBI, APYXOU, BIATAHOCTI, IO HE CTAHOBJIATE C(epy IMPABOBOTO PETYIIOBAHHS 1 HE BKIIIOYAIOTHCS
B IIpeaMeT ciMeitHoro mpasa [8§, c. 18].

M. L. Baifpauna BUJLIS€ AB1 TPYNH OCOOUCTHX HEMAfHOBUX NIPaB: 000B’I3KOBOr0 TUILY (BU3HAueHI B [ 1a-
Bi 6 CK ykpainu) Ta (akyIbTaTUBHOTO TUIY (HAIPUKIAJ, IPABO OJHOIO i3 HOAPYACKS NaBaTU 3rOJy Ha YyCUHOB-
JICHHS JUTHHH IPYTUM 3 IIOAPYKKS;, Ha CyporaTHe MaTepUHCTBO; Ha 3MIiHY CTaTi OTHIM i3 OAPYXOKS (SKIIO WICH
MTOIPYXOKS HOPMAJIBHO CIIpUMAaE TOM (hakT, 10 IHIIHHA 3 TOAPYAOKS 3MIHUB CTaTh, 1 000€ MOXKYTh ITPOJIOBKYBATH
KUTH OJTHIEIO CIM €10 5K JBa qpyTa abo JBi MOAPYTH, BECTH CIUIBHE TOCTIOAPCTBO, BUXOBYBATH CIUTLHUX JITEH,
HapOPKEHUX JI0 3MIHM CTaTi, TO HUTI00 30epiraethes [9, c. 179], ockinbKkM 3MiHa CTATi HE € MACTABOIO AJIS MIPHU-
MMHEeHHS IUTI00Y; Ha IHCEMEHAII10 KIHOK CIIEpPMOI0 YOJIOBiKa (IOHOPA); Ha MPOBEACHHS EKCTPAKOPIOPAIBLHOIO 3a-
TUTiIHEHHS], IepeHeceHHs] eMOpioHa (eMOPiOHiIB) 3 BUKOPUCTAHHAM CIIEPMH YOJIOBiKa (JIOHOPA); HA 3aMOPOKECHHS
eMOPIOHY IS MMiACaIKH HOTo B MaliOyTHEOMY, HAIIPUKJIa I, CyporaTHii Marepi [2, c. 62-68].

p. O. Credanuyk HaBHaku 3anepedye paj OCOOMCTUX HEMaWHOBHX IpaB sIK Taki, IO € CIMEHHUMHU IIpa-
BaMH NOAPYXks. Tak, HayKoBellb 3a3Havae, o OKpeMi paBa, BU3Ha4eHi y cT. ¢T. 51 ([IpaBo Ha moBary 10 CBOE€T
iHauBimyansHocTi), 56 (IIpaBa Ha cBOOOY Ta OCOOMCTY HEJOTOPKAHHICTh, HA BUIBHHUN BHOIp MICIISI CBOTO TIPO-
JKUBAHHSI) € 332 CBOEIO CYTTIO ITUBLIBHO-TTPABOBUMH, SIKi HAIEKATh 0CO01 HE3aJICXKHO BiJ IITF00Y, TIO CYTi TOBIYHO;
peecTparist IUTF00Y CYTTEBO HE BIUIMBAE Ha 11l ITPaBa, BOHH MIPOJIOBKYIOTh HAIGKATH KOKHOMY 3 IOAPYHOKS K Pi-
3uuniit 0co6i [10, ¢. 50]. Takox HETOTTYHUM Ha TyMKY BUCHOTO € BKJIFOUEHHS JI0 TJIABH, 1€ CKOHIIEHTPOBAHI 0CO-
OMCTI HEMaHORBI TIpaBa MOJPYKS MIPaBa HA MAaTEPHUHCTBO Ta MpaBa Ha 0aThKIiBCTBO (cT.cT. 49, 50 CK ykpainn).
Ha nymky HaykoBIIs, TaHi 0COOMCTI HEMaWHOBI ITpaBa 3a CBOIM 3MICTOM € 3aralIbHUMH, TOOTO TAKMMH, 110 BIIACTH-
Bi BCIM (i3MYHUM 0c00aM, He3aJIS)KHO Bill TOTO, TepeOyBarOTh BOHH B JICPKaBHO 3apeECTPOBAHOMY IILITIO01 YH Hi.
[Ipo 3aranbHICTh aHOT HOPMHU WAETHCA 1 B caMiil cTarTi. Tak, SIKIIO mepliia YaCTHHA 3aKPITUIIOE MIPAaBO JPY>KUHU
Ha MaTEPUHCTBO, TO BXE B YACTHHI TPETii BBOMUTHCSA HOBUIA CY0’ €KT — JKiHKA, IIPABOBHIA CTATYC SIKOi BU3HAYAETHCS
Byke 0€3BiTHOCHO JI0 TOTO, YK 3HAXOJUThCSA BOHA Yy IITFOOHUX BiTHOCHHAX, 4 Hi. ToMy BBa)xaeMo, 1110 Taki paBa
(TouHimIe B TakOMY (DOPMYITFOBaHHI) B CBOTH CYKYITHOCTI CKJIaJIal0Th 3arajibHe PENPOyKTHBHE MPaBo 0AThKIBCTBA
1 MOBMHHI OyTH BHHECEHI 3a MEXi 0OCOOMCTHX HEMaMHOBHX IpaB moapysoks [10, c. 110].

BucHoBku. Ha mijcraBi BUIlle BUKIIaICHOTO HAYKOBOT'O JIOCIPKEHHS, MOYXKEMO BU3HAUUTH, 11O OCOOMCTI
HEMalHOBI MpaBa MOJPYKKS — I1e 0OJTHOT0 OOKY — BpETr'yJIbOBaHI HOpMaMu CIMEHHOTO TipaBa BiIHOCHHH MO0 0CO-
OMCTHX HEMalHOBHX OJiar Ta iHTepeciB 0ci0, siKi mepe0yBaroTh y U001, 3 IHIIOr0 — Cy0’ €KTHBHI, IPUPOJIHI, Ti,
10 He MOYXKHA TepeiaTh iHIIiKd 0coli, HEeBIUYKyBaHi MpaBa, 10 MAlOTh HeMaTepiaJIbHUH, TPUBAJIMIA XapakTep,
II10 BUHHUKAIOTH 1 IFOTh 3 MOMEHTY YKJIaJJCHHS IUTI00Y Ta 3MiHIOIOTHCS 00 MPUNUHSIOTHCS 3 MOMEHTY PO3ipBaHHS
nuno0y, a came 3 JIHA peecTpallii po3ipBaHHs U0y, a00 y JIeHb HAOpaHHS YMHHOCTI PIIIEHHSIM CYIy PO po3i-
pBaHHS MUTIO0Y.

T'oBopsau Tpo 03HAKHM OCOOMCTHX HEMAHHOBHX IpaB MOAPYHOKSI, MOKEMO BH3HAYUTH, IO TAKUMH € Te,
110 BOHU: BUHUKAIOTh 3 MOMEHTY YKJIaJleHHS U0y, 3apeECTPOBAHOTO B OpraHax Jep KaBHOI peecTpallii aKTiB
[UBIJIHLHOTO CTaHY; € BU3HAYAJILHUMH Yy CIMEHHUX BiTHOCHHAX MOPIBHAHO i3 MAWHOBHMH — 13 HUX SIK MTOXITHI BH-
HUKAIOTh 1HIII TIPaBa MOAPYHOKS; 3MIHCHEHHS WX MPaB MOXKIMBO 32 YMOBH MOTOJDKCHHS 13 THIIIAM MOAPYAOKSIM Ta
3 ypaxyBaHHSM IHTEPECiB ciM’1 B IIJIOMY; BHHUKAIOTh Y 3B’S3KY 13 YKJIQJICHHAM ILTIO0Y 1 MOKYTh IPUITHHATHUCS
TINBKY y pa3i CMEPTi OJTHOTO i3 MOAPY#oKs a00 po3ipBaHHs NUTIO0Y, BU3HAHHS IIUTIO0Y HEIMCHUM, HE MOXKYTh OyTH
MPUIHHEH] 200 3MiHEH] 3a JOMOBJICHICTIO IOAPYXOKS, HE MOXKYTb OyTH BUUEPIIAHUMH 1 B pe3yJIbTaTi X 3A1HCHEH-
HSI; TIEPETiK OCOOMCTHX HEMAHOBHX IPaB MOJPYNHOKS BU3HAYAECTHCS HAIIOHATBHOIO KYJIBTYPOIO, ICTOPHYHIMU
TPAIUIIsSIMH, COLIATEHO-CKOHOMIYHUME YMOBaMH, OCOOUCTUME (paKTOpaMH; HE MAalOTh EKOHOMIYHOTO 3MICTy Ta
HE HOCSTh MAifHOBOTO XapaKTepy; BHHUKAIOTE 3 MPHBOIY BIH3HAYCHUX HEMaTepiallbHUX OJar; TiCHO MOB’s3aHi i3
0COOHCTICTIO KOXKHOTO 13 MOJPYOKS, HEBIUIUTBHI Bijl HEl 1 HE MOXKYTh BiIIy)KyBaTHCS, sIK 1 cami Onara, i3 IpUBOAY
SKHX BUHHKAIOTh OCOOMCTI HEMaiHOBI mpaBa i 00OB’A3KH; HE MOXKYTh OYTH MPEIMETOM IILIFOOHOTO JIOTOBODPY;
0€3CTPOKOBICTh; 3IICHEHHS TIPaB BiJIIOBIIHO 10 MOPAJIBHAX 3acajl CYyCIUIbCTBA; HACHYCHICTh HOPMaMH MOPab-
HOTO XapaKTepy; HeBUIEPITHICT IX THMU IIpaBaMH, 1[0 BU3HAUCHI B CIMCHTHOMY 3aKOHOIaBCTBI.

He MoxeMo moroauTHcs i3 TBEpAKEHHAM y CIMEHHO-TIPaBOBiil JOKTPUHI PO T€, 110 HA 00CSIT 0COOUCTHX
HEMaWHOBHUX IPaB IMOAPYKKS HE BILTHUBAE (DaKT CHUTFHOTO 200 PO3ALIHHOTO MIPOKUBAHHS, 8 TAKOXK (DaKT BCTAHOB-
JICHHS TIOAPYOKSIM PEKUMY OKPEMOTO MTPOKUBAHHS TOAPYHIKSI.
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TBepI[)KeHHSI OKpEMUX HayKOBHiB Ipo T€, IO 0COOHCTI HEMatHOBI IpaBa MOAPYKKA HE HiI[J'IHFaIOTB 3a-

XHCTY, B TOMY YHCITi FOPUCAUKIIHHOMY, € HETIOCTATHHO OOTPYHTOBAHHIM, X044 MOYKHA TOBOPUTH IPO YTPYIHEHICTh
3aXUCTy 0COOMCTHX HEMallHOBHX IIPaB MOAPYXIKS, OAHAK IIEPEAyCiM uepes Te, [0 BOHU HEJ0CTaTHBO YiTKO BH-
3HA4YeH] y CIMEHHOMY 3aKOHOJIaBCTBI.
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KOHIENTYAJIBHI IUTAHHS 3BAXUCTY CIMEMHUX ITPAB TA
3AKOHHHMX IHTEPECIB B KOHTEKCTI OCKAPXEHHSI PIIIEHbD, I
YU BE3JIISIJIBHOCTI CYB’EKTIB BJIAJJHUX IOBHOBAKEHD, SIKI
MNOPYIIYIOTH IIPABA TA 3AKOHHI IHTEPECHU YYACHUKIB
CIMEWHUX BITHOCHUH

VY nayxosii cmammi 30iticheno 00cniodicenHa 0cobnusocmeti Cy008020 3aXUCmy CiMeliHux npas ma inmep-
ecié 8 KOHMeKCMi 0CKAPAHCEeHHS piuieHd, Oitl 4y 6e30iATbHOCmI Y0 €KMI8 61A0HUX NOBHOBAIICEHD, AKI HOPYULYIOMb
npasa ma 3aKOHHI iHmepecu Y4acHUKI8 cimeliHux 6iOHocuH. Ha niocmasi nposeden020 HayKo8020 OOCHIONCEHH A,
asmop NPULiuio8 00 BUCHOBKY, W0 PIUIEHHS OP2aHi8 ONIKY Ma NIKIY8anHs, nputiami 6 nopsoxy cm. 19 Civetinoco
Kooekcy Ykpainu, ne mooicymo 6ymu 0CKApoceHi 8 NOPAOKYy AOMIHICIPAMUBHO20 CYOOUUHCMEBA, OCKIIbKU 8 YUX
npasosioHOCUHAX Op2aH ONIKU MA NIKIYEAHHS He BUCMYNACE AK CY06 €KM 8IAOHUX NOBHOBAICEHD, CiMeliHe 3aKOHO-
odascmeo nepedbauac, wjo Gopmoio YaKkmuuHO20 OCKAPIHCEHHS PIULeHHs OP2aHy ONiKU Ma NIKIYEBAHHSA € 36ePHEHHS
00 cy0y i3 N03080M, AKUL MICIMUMb THY JHC BUMOZY, I3 KO0 8I00Y8ANOCA 36EPHEHHS 00 OP2AHY ONIKU A NIKTY8aAH-
Ha. [L]o arc cmocyembes inwioi hopmu OisnbHOCME Op2arié ONIKU Ma NIKIY8AHHI — HA0A8AMU 3200 HA 8UUHEHHS
NeHUX Oill Y4ACHUKAMU CIMEUHUX 6IOHOCUH, MO MAKA 3200d MOdICe CIAMU NPEOMEnOM OCKAPICEHHS @ NOPAOKY
AOMIHICMPAMUBHO20 CYOOHUHCMBA, OCKIIbKU 8 MAKOMY 8UNAOKY Op2aH ONIKU Ma NIKIYEanHs Oi€ came K cyb ekm
61AOHUX NOBHOBAICEHb, NOOANLULA PEaNi3ayis MAIHOB8020 NPasa Oe3 NPUUHAMMSA 8iON0BIOHO20 PilUeHHS OP2AHOM
ONIKU Ma NIKY8AHHA HEMOJICIUBA.

Knrouoei cnosa: cyoosuii 3axucm cimelnux npae; cimelini npaga,; cimelini inmepecu, opean oniku ma
NIKY8AHHS, OP2aAH 0ePAHCABHOI peecmpayii akmie YUBiIbHO20 CIMAHY.

Saliuk P.

Conceptual issues of the protection of family rights and legal interests in the context of appeal of deci-
sions, actions or inactions of authorities that violate the rights and legal interests of the participants of family
relations

The scientific article examines the peculiarities of judicial protection of family rights and interests in the
context of challenging decisions, actions or inactions of subjects of authority that violate the rights and legitimate
interests of participants in family relations. In particular, the author notes in the article that the main bodies
authorized to make decisions regarding participants in family relationships are, in particular, guardianship and
guardianship bodies (authorized to make binding decisions or to give consent for certain actions by participants
in family relationships), the prosecutor (who has the right to take a decision on the immediate removal of a
child), the body of state registration of civil status acts (which is authorized to carry out state registration of
marriage, annulment of the act record of invalid marriage or act record of dissolution of marriage, dissolution
of marriage, state registration of the birth of a child, making changes to the act record of the birth of a child or
renewal of this act record), public or private executor in legal relations regarding the execution of court decisions
adopted in family cases (including regarding the payment of child support). On the basis of the conducted scientific
research, the author came to the conclusion that the decisions of guardianship and guardianship bodies adopted
in accordance with Art. 19 of the Family Code of Ukraine, cannot be appealed in the order of administrative
proceedings, since in this legal relationship the guardianship body does not act as a subject of authority; family
legislation provides that the form of actual appeal of the decision of the guardianship and guardianship body
is to appeal to the court with a claim containing the same claim with which the appeal to the guardianship and
guardianship body took place. There is no practical sense in filing an administrative lawsuit to cancel the decision
of the guardianship and care authority or the prosecutor regarding the immediate removal of the child, because
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in this case the immediate removal of the child is a temporary measure that takes place until the final decision on
the removal of the child (or on the deprivation of parental rights) is made by the court in the case, at the request
of the same body, which is obliged to submit it; the interested person can file the same claim. As for another form
of activity of guardianship and guardianship bodies - to give consent for certain actions by participants in family
relations, then such consent can become the subject of an appeal in the order of administrative proceedings, since
in such a case the guardianship and guardianship body acts precisely as a subject of authority, further realization
of the property right is impossible without the adoption of a corresponding decision by the body of guardianship
and guardianship.

Keywords: judicial protection of family rights; family rights; family interests; body of guardianship and
care; body of state registration of acts of civil status.

IMocTanoBka npodaemu. BiamosigHo a0 ct. 55 KoHCTUTYIIT yKpaiHU KOXKEH Ma€ TpaBo Oy/Ib-sIKUMH HE
3a00pOHEHUMH 3aKOHOM 3aC00aMH 3aXHUIIIATH CBOT IIpaBa i CBOOOIH BiJl TOPYIICHD 1 IPOTHIIPABHUX MOCsTaHb. Ko-
JKEH Ma€ MPaBo MiCIIsI BUKOPUCTaHHS BCIX HAI[IOHAIBHUX 3aC001B IOPHIUYHOTO 3aXUCTY 3BEPTATUCS 33 3aXUCTOM
CBOIX TIpaB i cBOOOJ JI0 BiJIMOBIIHUX MI>XXHAPOTHUX CYJOBHX YCTAHOB UM JIO BiAMOBIMHUX OpraHiB MiXKHAPOIHUX
oprasizarfiif, wieHoM abo YIaCHUKOM SKUX € ykpaina [1]. Jlana KOHCTHUTYIiIiHa HOpMa OTPUMaJia CBOE BTLJICHHS Y
ct. 18 CimeliHoro xonekcy ykpainu (Hapauni o tekcty — CK ykpainnm), skuii BU3Ha4ae, o KOXKeH Y4acHHK CiMeii-
HUX BITHOCHH, SKH{ JOCST YOTHPHANINTH POKIB, Ma€ IpaBO Ha Oe3MOcCepeqHe 3BEPHEHHS IO CYAy 32 3aXHCTOM
CBOTO MpaBa abo iHTepecy. Cyl 3aCTOCOBYE CITIOCOOM 3aXUCTY CIMEHHUX TpaB Ta IHTEPECiB, sIKi BU3HAUECHI 4. 2 CT.
18 CK ykpainm (xo4a Ieil CIUCOK € HEBHUEPITHUM 1 MO>KE MICTHTH U 1HIII CIIOCOOW 3aXUCTy CIMEHHUX IpaB Ta
iatepeciB) [1]. B CK ykpainu He 3a3Ha4aeThes, B sIKii (opMmi 31HCHIOEThCS 3aXUCT CIMEHHUX MpaB Ta IHTEpeciB,
OJTHAK BUXOJASYH 13 ITOJIOKEHB CT. 19 MUBLIBHOTO NpoLECyaIbHOTO KOAEKCY YKpaiHH, KO BU3HAYEHO, IO CYIH
PO3TISNAIOTH Y MOPSIIKY IUBUTBHOTO CYAOYNHCTBA CIPABH, 10 BHHUKAIOTH 3 IUBUTHHUX, 3¢MEIBHUX, TPYJOBUX,
CIMEHHHMX, )KHTJIIOBUX Ta IHIIMX MPABOBIIHOCHH, KPIM CIIpaB, PO3TIISAI AKX 3IIHCHIOETHCSA B MOPSIKY 1HIIOTO
CYJIOYMHCTBA, TIEPEBAXKHOIO (POPMOIO, V SKii 3MIHCHIOETHCS BUPINICHHS CIMEHHHX CIIOPIB Ta 3aXHUCT MOPYIICHHX,
HEBU3HAHUX a00 OCIIOPIOBAHUX CIMEHHHUX NpaB Ta IHTEpPECiB € LUBLIbHE CYyJOYMHCTBO. B Toii ke yac, ciMelHi
IpaBa Ta IHTEPECH YYaCHUKIB CIMEHHMX BiTHOCHH MOXYTh OyTH MOpYIICHI HE TINbKH 3 OOKY IHIIHUX yJaCHHUKIB
CIMEHHHX BITHOCHH, a ¥ 3 00Ky OpraHiB, YITOBHOBaXCHHX 3/IIHCHIOBATH BUPIMIEHHS CIMEHHUX CITOpiB Ta/abo mpH-
HAMaTH pillleHHs, 000B’SI3KOB1 JIJIS TAKHX YYaCHUKIB. TakiuM YHHOM, OCKap»KEHHS PillleHb IIUX OpraHiB Majio O BH-
pilryBaTHCS B IOPSAAKY aJIMiHICTPATUBHOTO CYJOYHHCTBA.

AHaJi3 ocTaHHIX AocainKeHb i myOikamiii. [IpoGiemMaTrka CymoBOro 3aXHCTy CIMEHHUX MpaB AOCITi-
JDKyBaacs psoM HayKOBIIIB, TakuX sk B. A. Batpac, p. O. 'aBpik, M. M. JlskoBuy, B. 0. €8xo, 1. O. Koctsmkin,
JI. B. Kpacunpka, O. B. Hekpacosa, 1. JI. Cepaeuna, A. O. Ckiuenko, B. 1. Tpy6a, C. M. Xonak, I'. B. Uyprrira,
OJTHAK BOHH JIMIIE YAaCTKOBO TOPKAIHCS MUTAHHS CYyIOBOTO 3aXMCTy CIMEIHHMX NpaB Ta iHTEpeCiB B KOHTEKCTI
OCKap>KeHHS PillIeHb, [iil ui 0e3/1isIbHOCTI Cy0’€KTIB BIaJHUX MTOBHOBAKCHD, SIKi OPYLIYIOTh NIPaBa Ta 3aKOHHI
iHTEepecH YJYaCHHKIB CIMEHHHUX BiIHOCHH.

MeTo¥0 CTATTI € JTOCIIKEHHS 0COOIMBOCTEH CYIOBOTO 3aXHCTy CIMEHHUX MpaB Ta IHTEPECIB B KOHTEKCTI
OCKap>KeHHS DIllleHb, [iil ui 0e3/1isNbHOCTI Cy0’€KTiB BIaJHUX TOBHOBAXKCHbD, SIKi IOPYILIYIOTh IPaBa Ta 3aKOHHI
iHTEepecH YyUYaCHHKIB CIMEHHHUX BiIHOCHH.

Buxkiaax ocHoBHOro martepiany mociaimkennsi. OCHOBHUMH OpraHaMH, YIOBHOBOXCHUMH NMpPUHAMATH
pillleHHs IOA0 yYaCHUKIB CIMEMHUX BITHOCHH, sIK cBimumTh aHaii3 CK ykpainu, € 30kpema opraHu OMiKH Ta
MiKTyBaHHSA (IO YIOBHOBaXEHI IpUtMaTH 000B’SI3KOBI pillleHHs! a00 HaJaBaTH 3roAy HAa BUMHEHHS MEBHUX i
yYaCHMKaMH CIMEWHHUX BITHOCHH BiAIMIOBiJHO 70 CT. cT. 19, 126, 135, 146, 148, 149, 158, 161, 162, 170, 177 CK
YKpaiHu), IPOKYpop (SKUi Mae MpaBo MPUIHATH PIllIeHHsI IIPO HeraifHe BiliOpaHHS TUTHUHH BIAMOBITHO IO 4. 2
ct. 170 CK ykpainu), opras Aep>kaBHOI peecTparlii akTiB IUBUIEHOIO CTaHy (IO YIIOBHOBAKEHHIA 3/1iHCHIOBATH
JIepKaBHY PEECTpallito MU0y, aHyTIOBaHHS aKTOBOT'O 3aMUCy MPO HEIIHCHHIA MUTI00 a00 aKTOBOTO 3aIHCy TPO
po3ipBaHHS LTFO0Y, po3ipBaHHS IITI00Y, Jep>KaBHA peeCTpallis HAPOHPKSHHS TUTHHU, BHECCHHS 3MiH JI0 aKTOBOTO
3aMucy Mpo HAPOPKEHHS JUTHHH a00 MOHOBJIICHHS [IOTO aKTOBOTO 3aMKCy BiAMOBIIHO A0 CT. cT. 29, 32, 39, 48,
53, 106, 107, 118, 126, 134, 233, 241 CK ykpainn), nep>kaBHUIA a00 MPUBaTHUH BUKOHABEIb Y IPABOBITHOCHHAX
II0I0 BUKOHAHHS CYJIOBHUX DillleHb, YXBAICHUX y CIMEWHUX CIIpaBax (B TOMY YHCII OO BUILIATH IMEHTIB Ha
TUTHHY).

BuHuKa€e MuTaHHs, B IKOMY IOPSIKY MAIOTh BUPIIIYBATUCS CIIPABHU [TPO OCKAPIKCHHS PIllICHb, IPUITHATHX
OUMH OpraHaMH.
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o0 MOXIIMBOCTI OCKAP’KEHHS PILIEHb OPraHiB OMIKU Ta MIKIyBaHHS B MOPAAKY aJMiHICTPaTUBHOTO
CYZOYMHCTBA € LN psix npaBoBUX mo3uLiii Bepxosroro Cyny, npuiinstux 3 2018 mo 2021 poxu. 30kpema, Bia-
MOBiTHO 10 ToctaHoBU BepxoBHoro Cyay Bin 9 uepBHs 2021 poky y crpasi Ne370/408/19, ockap»eHHs pillieH-
HsI OpTaHy OITIKM Ta IMKIyBaHHS HE 3JIHCHIOETHCS B MOPAAKY aIMIHICTPATHBHOTO CYJOYMHCTBA, a 31HCHIOETHCS
HIJIIXOM 3BEPHEHHS 0 CyAy 13 MO30BOM IIPO BUMHEHHS A1, SKi MaJu OyTH BUMHEHI BIANIOBITHO JI0 OCKap>KyBa-
HOTO pIllIeHHs OpraHy OMIKM Ta MIKJIyBaHHS. YJaCHHUK CIMEIHMX BIIHOCHH Mae€ 3aXHUINATH CBiM iHTepec mij 4yac
CYJOBOr0 PO3IJsiy y CIpaBi 3a 3a3HAYEHHMHM IO30BHUMM BUMOTaMHU, a HE 1HILIIOBaTH OKPEMY CYJOBY CIpPaBy
II0/10 OCKap KEHHsI PIIlIEHHsI OpraHy OIiKHU Ta mikinyBaHHs [2]. y mocTanoBi Bepxosuoro Cymy Bix 13 uepBus 2018
poky y cripaBi Ne 500/6325/17 3a3HaueHo, 0 A0 aaMiHICTPATUBHOTO CYAY MOXYTh OYTH OCKap>KeHi BHKIIIOUHO
pilIeHHs, [ii Ta 6e3AisUTbHICTD Cy0’ €KTa BIaJHUX ITOBHOBAXKEHb, 10 BAHUKAIOTH Y 3B’ A3KY 31 3[1ICHEHHSAM TaKUM
Cy0’€KTOM BIIaJHUX YNPABIIHCBKUX (YHKI[IH, KpiM BUIAJKIB, KOJIX LIOA0 TaKUX PilIEHb, A1l 4u 6e3isnbHOCTI
BCTAHOBIJICHO 1HIIUH MOPAAOK CYA0BOrO MpoBakeHHs. CaMa 1o co01 y4acTb y CHopi cy0’€KTa BIaJHUX TOBHO-
Ba)XCHB HE JIA€ MIJICTAB OTOTOXKHIOBATH CITip 3 IyOIiYHO-TIPABOBHM Ta BITHOCUTH HOTO JIO CIIPaB aIMiHICTPATHBHOT
topucnukiii. HeoOximHO 3’sCyBaTH, y 3B’A3KY 13 UMM BHHUK CITip Ta 33 3aXHCTOM SIKUX IpaB ocoba 3BepHYacs
JI0 cynly. 3 YCTaHOBIIEHUX cylaMu (PaKTUYHHUX OOCTABHMH CITpaBU BOAYA€ETHCS, IIO CIIPHI MPaBOBIAHOCHHHA BHHHU-
KJIM MIX yYaCHUKaMH CIPaBH 3 IPUBOLY 3aXUCTy CIMEHHUX IpaB Ta IHTEPECiB MO3UBaya, a 0T)KE, ICHYE CIIip PO
MIPaBo, 110 BUKIIOYA€ MOXKIMBICTh PO3MVISAY Ili€l CIpaBH 3a MpaBUIaMHU aMiHICTPATUBHOIO Cy10ulHCTBA. OKpimM
TOT0, OCKapKyBaHi JIii BiIMOBi1a4iB Oe31mocepeIHh0 He TIOPOIKYIOTh TIEBHI MPABOBI HACIIKY IS CYy0’ €KTIB BiJl-
MTOB1THUX MPABOBIHOCHH 1 HE MatOTh 0O0B’SI3KOBOTO XapakTepy. TakuM YWHOM, Cy/TU MOTIepeTHIX 1HCTaHIIIH, ypa-
XOBYIOUH CYTh CHIpHHUX IIPABOBIIHOCUH Ta Cy0’ €KTHUH CKJIaJ, AIHIIIN OOTPYHTOBAHOTO BUCHOBKY IIPO BiAMOBY y
BIJIKPUTTI IPOBAPKEHHS Y CIIPaBi y 3B’ 43Ky 3 TUM, 1[0 BOHA HE MIJJISATAE PO3IILILY B MOPSAAKY aAMIHICTPATUBHOTO
cynounHctBa [3]. Buxoasuu i3 THX jxe MipKyBaHb, BepxosHuit Cyn y moctaHoBi Bin 13 6epesns 2019 poky mpuit-
OB JI0O BHCHOBKY, 11O CIIIp MPO OCKApKCHHS PIlIEHHS OpraHy OIMKH Ta IMIKJIyBaHHS NMPO HeraiiHe BimiOpaHHs
JTUTHHU HE TIIJIATaE POy B MOPSIKY aAMIHICTPATHBHOTO CYJAOYMHCTBA (BUXOJSYH 13 TOTO, IO MPEIMETOM
PO3TISAY V Iii CIpaBi € IPaBOMIPHICTD PO3MOPSIDKEHb paiaep kaaMiHIicTparlii, ki CTOCYIOThCS BITHOCHH, IO
PETYJIIOI0THCS HOPMaMH CIMEHHOTO TpaBa, Ta He € PIlICHHSAMH Cy0’€KTa BIIaJHUX IOBHOBAXEHb y c(epi ynpas-
JHCBHKOT TisTBHOCTI) [4].

MosxeMO MOTOJUTHUCS 13 THM, IO PIlIEHHS OpTaHy OIIKH Ta IMKIyBaHHS HE MOXKe OYTH OCKap)KeHe B
MOPSIKY aAMIHICTPaTUBHOTO CYJOYMHCTBA, B TOMY YHCJI Yy 3B’S3KY 13 THM, IIIO Take OCKap>KeHHs He Tepenoda-
YeHe YHHHUM 3aKOHOMaBCTBOM. BimnosimHo 10 4. 2 c1. 19 CK ykpainu pilieHHS OpraHy OIiK{ Ta MiKJIyBaHHS
€ 00OB’SI3KOBUM JI0 BUKOHAHHSI, AKIIO MPOTATOM JIECATH JHIB BiJl 4acy HOT0 BHHECEHHs 3aiHTEpecoBaHa 0coba
HE 3BEpHYyJIacs 3a 3aXMCTOM CBOIX MpaB a0o IHTEpECiB 10 Cyay, KpiM BUMAJKY, iepeadadenoro 4. 2 ct. 170 mporo
Konexkcy [1]. ToOTo ciMeiiHe 3aK0HOAaBCTBO repeabayac, 1o GopMoro GaKTHIHOTO OCKAPKEHHS PILlIEHHS OPTraHy
OTIIKH Ta MIKJIyBaHHS € HE 3BEPHEHHS YJaCHUKA CIMCHHHX BIJJHOCHH 13 aMiHICTPATHBHUM ITO30BOM ITPO CKACyBaH-
Hs TAKOTO PIIlICHHS, a 3BEPHEHHSI JIO CYAY 13 TIO30BOM, KW MICTHTb TY K BUMOTY, 13 KOO BiTOYBAJIOCS 3BEpHEHHS
JI0 OpTaHy OITiKH Ta MiKJIyBaHHs. HeMae MpakTHYHOTO CEHCY Y MOJJaHH1 aAMIHICTPAaTUBHOTO MTO30BY PO CKacyBaH-
HS1 PILIICHHS OpraHy OMIKH Ta MiKIyBaHHS II00 HETrafHOTO BimiOpaHHsS TUTHHU, IO IPUIHATE BiAMOBITHO 10 Y.
2 cr. 170 CK ykpaiHu, OCKUTBKH B TAKOMY BHUITAIKy HeTaifHe BiTiOpaHHS JUTHHH — THMYACOBUH 3aXif, KU Mae
MiCIIe JI0 IPUHHATTS OCTATOYHOTO PIllICHHS NPOo BiAiOpaHHS JUTHHU (200 Mpo 1mo30aBiieHHs 0aThbKIBCHKHX TPaB)
CYJIOM Y CIIpaBi, 3a TI030BOM IIbOTO )X OpraHy, KWW 3000B’s3aHUN HOTo TojaTH. JIuile B OCTAHHBOMY BUIIAJIKY
MO>KEMO TOBOPHUTH TPO MOXKJIMBICTh OCKap)KEHHsI O€3[iSUIbHOCTI OpraHy OIKM Ta MIKJIyBaHHI, 10 BUPA3UIACS
y HETMO/IaHH1 BiJINOBiTHOTO MO30BY. B TOM *ke yac, NOIiNbHIIIe B TAKOMY BHIIJKy Oysi0 O MPOCTO MOJATH MO30B
PO BiNiOpaHHS AWTHHU 3aliKaBICHUM Y4acHHKOM ciMeitHux BimHocuH. Ilompu e, mo Hi B CK ykpainy, Hi B
OUBLIEHOMY IPOLECYATLHOMY KOJEKC1 YKpalHH CyO’€KTiB 3BEpPHEHHS i3 TAKUM ITO30BOM KPiM OpraHy OIIiKH Ta
MIKJIyBaHHS Ta IIPOKypopa He BU3HAUCHO, BUXO/ASYH i3 aHAJIOT1i 3aKOHY, BUKOPHUCTABIIY Jucno3umito cT. 165 CK
YKpaiHH, MOXKEMO 3a3HAYUTH, 1110 TAKHIA TO30B MOXKYTh ITOJIaTH OJMH 3 0aThKiB, OMIKYH, MKIyBAILHUK, 0c00a, B
cimM’1 K01 IPO’KUBAE AUTHHA, 3aKJIa]l OXOPOHH 3/10pOB’s, HABYAIBLHUM a00 IHIINI TUTSIMI 3aKIaj, B IKOMY BOHA
nepeOyBae, OpraH OMiKW Ta MiKIyBaHHS, IPOKYPOP, a TAKOXK caMa IUTHHA, SKa JOCATIIa YOTUPHAIIATH POKiB [ 1].
I3 aHANOTIYHUX IPUYMH MOXKEMO TOBOPHTH TIPO T€, IO HE OCKAP)KYIOTHCS B MOPSAAKY aMiHICTPaTHBHOTO CY/0-
YHHCTBA PIICHHS MPOKYpPOpa Mpo HeraiHe BiMiOpaHHs TUTHHH.

o x cTocyeThes iHIIOT (POPMHU TiSUTEHOCTI OpPraHiB OIMIKH Ta MIKITyBaHHS — HaIaBaTH 3r0/1y Ha BUNHCHHS
MIEBHUX Jill yYaCHUKaM¥ CIMEHHUX BiJIHOCHH, TO TaKa 3rojla MOXKe CTaTH MPEMETOM OCKapKeHHs. Sk 3a3HaueHO
y CT. 79 IIMBITBHOTO KOJICKCY YKPATHH PIllIEHHS OpPTaHy OIIKH Ta MiKIyBaHHS MOXKE OyTH OCKap>KeHO IO BiIIOBiI-
HOTO Oprasy, IKOMY MiANOPsAKOBAaHMIT OpraH OMiKH Ta MiKIyBaHHs, ab0 1o cyay [5]. Tak, Moxe OyTH ockapxeHa
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BiJ]MOBa OpraHy OITIKY Ta MIKITyBaHHS HAJATH 3r0y Ha PO3IOPSIKEHHs OaThKaMU MaifHOM AUTHHHU 200 3rojia Ha
BiJTUy>KCHHSI TAKOTO MaliHa, OJHAK HaJaHa 33 PsAY YMOB, SIKi MOPYIIYIOTh IHTEPECH AUTUHH Ta 1i OATBHKIB. y II.
67 Tlopsinky MpoBaHKEHHS OpTaHaMH OTIKH Ta MIKIYBaHHS TisUTBHOCTI, TIOB’SA3aHOT 13 3aXMCTOM IpaB JAWTHHH,
pilleHHsT palloHHO1, paiioHHOi y MM. Kuei Ta CeBacTomnoni AepkajMiHiCTpallii, BAKOHABUOTO OPTaHy MiCBKOI,
paiioHHOi y MicTi (y pa3i yTBOpEHHs) paji, CLIbCHKOI, CEUINHOI pagyu 00’ €AHAHOI TEPUTOPIaIbHOI TPOMaIH PO
HaJ/IaHHsI TO3BOJTY HA BUNHEHHsI IPABOYHHIB IIIOJI0 HEPYXOMOT0 MaliHa TUTHHH a00 BiIMOBY y H1OTO HaJaHHI MOXE
OyTH OCKapKeHO 110 cyy [6]. DopManbHO He epen0avYaeThCss OCKAPKEHHS TAKOT BiIMOBH caMe y aJIMiHiCTpaTHB-
HOMY CYIOYMHCTBI [7, ¢. 87], omHaK Ha HAIly IYMKY OCKLIbKH B TAKOMY BHITAAKY OpTaH OIKH Ta MIKJIyBaHHS i€
came sk cy0’€KT BIIaJJHUX MMOBHOBaXKCHb, MMOJIANIBINA peati3allisi MalfHOBOTO mpaBa 0e3 MPUHHATTS BiAIIOBIIHOTO
PIIICHHS OPTaHOM OIIIKY Ta MiKITyBaHHSI HEMOXKIIHBA, TO B TAKOMY BHIIAJIKY OCKapKECHHS Ma€ IMPOBAJUTHCS CaMe
BiMOBITHO 10 BUMOT KolleKkcy aIMiHICTPaTUBHOTO CYIOYMHCTBA YKpaiHu. [1po me CBiq4uTh i CyJJ0Ba MPaKTHKA,
KOJI CYIH 33JJ0BOJIBHSIIM [TO30BU PO BU3HAHHS MPOTUIPABHHUM 1 CKACYBAaHHS PIlICHHS OPraHy OIKH Ta IIKITy-
BaHHSI, IKUM HaIa€ThCS 3r0/1a Ha YKJIaICHHS MPaBOYMHY B IHTepecax AUTHHHU ab0 BiIMOBIISIEThCS Y IboMy [8; 9].

MOoXJIUBICTb OCKapKEHHsI PillleHb, Aii, 0e3MiANbHOCTI OpraHy JEpaKaBHOI peecTpallii aKTiB HUBUILHOTO
CTaHy nepeadadeHa sk ciMedHuUM 3akoHoHaBcTBOM (cT. 32 CK ykpainu nepenbavae MOKIHMBICT OCKapKCHHS
BIJIKJIQJICHHS peecTparii nuro0y), Tak 1 CremiaJIbHIM 3aKOHOJaBCTBOM (CT. cT. 22, 26 3akoHy ykpainu «IIpo mep-
JKaBHY PEECTPAITi0 aKTiB [IUBUILHOTO CTaHy», 1. 10 po3xiny II, m. 10 rmasu 2 posniny 111, i. 11 rraBu 4 po3minry
11 TTpaBun nepskaBHOT peecTpartii akTiB 1UBLIEHOTO cTany) [10; 11]. Sk 3a3HauaeThest y mpaBoBii mo3wuiii Bepxo-
BHOTO Cyny, 110 MicTUTBCs y moctanoBi Bif 23 ciuns 2019 poxy Ne807/45/17, BUpilIyrour MUTAHHS PO TPUPOLY
MPaBOBITHOCHH, 5K JIe)KaTh B OCHOBI JOCIIIXKYBaHOI KaTeropii CIopiB, MOTPiOHO B3ATH A0 YBard Te, M0 OpraH
JIepKaBHOI peecTparlii akTiB IIUBUIBHOTO CTaHy € Aep>KaBHUM OPraHOM — Cy0’ €KTOM BJIaIHUX TOBHOBa)XXEHbB, YIIO-
BHOB&KEHHM 3I1HCHIOBATH JICP’KaBHY PEECTPAIIIFO aKTiB IUBIILHOTO cTaHy. OCKIJIBKH JepKaBHA PEECTPAIlisl aKTIiB
LUBUIBHOTO CTaHy Ma€ IMyOJIiYHO-TIPaBOBY MPUPOTY, 3BEPTAIOUUCE 13 3asIBOIO (BUMOT'0I0) JI0 TAKOTI'O OpraHy, ocoda
BCTyIa€ y MyOIIYHO-TIPABOBI BITHOCHHHU 3 IEP:KaBOI0 B 0c001 YIIOBHOBAXKEHOTO AepKaBHOTO oprany [12]. Bure
BHKIIAJICHE MIATBEPKYE, IO OCKAp)KEHHS pillieHb, MTii, O0€3MiAIbHOCTI OPTraHiB Iep>KaBHOI peecTpallii aKTiB LU-
BUILHOTO CTaHY 3IIHCHIOETHCS CaMe B aIMiHICTPATHBHOMY CYJIOYHHCTBI.

MOXIHMBICTh OCKap»KEHHS PIllICHb JePKaBHOTO ab0 MPHBATHOTO BUKOHABIIS Y MPABOBIMHOCHHAX MO0
BUKOHAHH CY/IOBHX PillIeHb, yXBAJIEHHX y CIMEHHHX CIIpaBax IpsiMo repeadadeHa 1. 4 u. 1 cr. 20 Koxekcy agmi-
HICTPaTHBHOTO CyIOYMHCTBA yKkpainu [13], a ToMy 0co6ImBOI AMCKYCii y IIbOMY IIJIaHi He POCTEKYETHCS.

Bucnosxu, 3pobaeni 6 pezynvmami 00CIiOHCeHHs | RepCneKmus NOOAIbUUX PO3BIOOK ) OAHOMY HANPAMKY.

Ha mifcrasi BuIlle BUKJIAJCHOTO HAYKOBOT'O JTOCIIIKEHHSI, MOKEMO BH3HAYUTH, 110 PIllICHHS OPTraHiB OIi-
KM Ta MKIyBaHHs, IPUHHATI B opsiaky cT. 19 CK ykpainu, He MOKyTh OyTH OCKap KeHi B MOPSIKY aaMiHICTpa-
TUBHOTO CYJOYMHCTBA, OCKUIBKU B IIUX NPABOBIIHOCHHAX OPTaH OMIKM Ta MIKIyBaHHS HE BUCTYIAE K CYO €KT
BJIAJJHUX ITOBHOBAXXCHb; CIMENfHEe 3aKOHOAABCTBO Iependadae, Mo (popMoro (PaKTUYHOTO OCKAPKEHHS PillleHHS
OpraHy OIIKH Ta MIKJIyBaHHS € 3BEpPHEHHS JI0 CYAY 13 TI030BOM, SKHI MICTHTB TY 3K BUMOTY, 13 SIKOIO BiiOyBajocs
3BEpHEHHS JI0 OPTaHy OIMIKH Ta mKiIyBaHHs. 11{o % cTocyeTbes 1HITOT GOPMHU MisTLHOCTI OpPraHiB OMIKK Ta MIKITy-
BaHHs — HAJIaBaTH 3rOAy Ha BUMHECHHS NEBHUX Mill yIaCHUKAMHU CIMEHHUX BITHOCHH, TO TaKa 3roja MOXKE CTaTH
MIPEIMETOM OCKAPXKEHHS B MOPSAAKY aIMIHICTPaTHBHOTO CYJOYMHCTBA, OCKIIBKM B TAKOMY BHUITAJKy OPTaH OIIKH
Ta MIKJIyBaHHS Jli€ caMe SIK Cy0 €KT BJIQIHUX TOBHOBAXKEHb, OJIAJIbINA Peallizallisi MalHOBOTO paBa 6e3 NPUHHST-
TS BiJIIIOBITHOT'O PIllICHHS OPTaHOM OIIIKH Ta MIKJIyBaHHS HEMOXKJIHBA.
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YCHUHOBJIEHHS JITEW THO3EMIISIMU, SIKI ITIPOKUBAIOTH
3A MEJKAMM YKPATHU: IO MUTAHHS ITPO TPOILIECYAJIBHI
OCOBJIMBOCTI TA ITPABOBI HACJIIIKHN

Y nayrosiii cmammi 30iticheno 00Cai0NHCeHHs NPOYECYANbHUX 0COOIUBOCMEN MA NPABOBUX HACIIOKIE YCUHOG-
JIeHHs Oimell IHo3eMyAMU, AKI npoxcugaroms 3a medxcamu Ykpainu. Ha niocmasi npogedernoco naykoozo 0ocniodicetns,
a8mop Nputiuios 00 BUCHOBKY, WO Y BUNAOKY NOOAHHS 346U NPO YCUHOGNEHH OUMUHU iHO3emMyeM abo 0cobow 6e3
2POMAOAHCINGA (AKUYO OCIMAHHSA NOCIUHO NPOICUBAE 3a Medcamu mepumopii Yrpainu), 000amrxogo nodaomucst 0036i1
VHOBHOBAICEHO20 OP2AHY 8UKOHABUOT 81A0U, BUCHOBOK KOMNEMEHINHO20 OP2aHy 6i0N0GIOHOI 0epicasu npo ymosu ix
aorcumms i moxcaugicms 6ymu ycunognrogauamu. OOHie i3 ocobausocmeti 30IUCHEeH S YCUHOBLeHHs Oimell IHO3eMYAMU
ma ocobamu 6e3 2pomadaHcmea € me, wo 8ionosiono 0o cm. 287 Cimelino2o KodeKkcy YKpainu AKuio 60HU NPOACUBAIOMb
3a medcamu Yxpainu, i0nogioHa KOHCYIbCbka YCmanosa 3a oopyuennsam Minicmepcmea 3akopOoHHUx cnpae Yxpainu
6ede 00K yux oimetl i 30MUCHIOE HA2AO0 3d OOMPUMAHHAM IXHIX NPAB 00 00CACHEeHHs HUMU 8iciMHaoyamu pokis. Haenno
30 YMOBAMU NPOHCUBAHHS | GUXOBAHHSA YCUHOBNIEHUX Oimell, SIKI NPOXCUBaroms Ha mepumopii Ykpainu, 30ilicHoemobcs
cayoicoamu y cnpasax oimeul 3a Micyem npodNCUBAHHS YCUHOBNI08AUI6 00 O0CISHEHHsL OIMbMU BICIMHAOYSAMU P OKI8, 00-
JIK Oimetl, 5IKi NPONCUBAIOMb 3A MeANCAMU YKpainu 301UCHIOI0Mb 8i0N0GIOHI KOHCYIbCbKI YCMAHO8U MA OUNIOMAMUYHI
npedcmagnuymea Ykpainu 3a micyem npodiCusaHHa OUMmunu ma yCUH0BI08AIs.

Knrwouoei cnosa. YCUHOBTIEHHA oumuHu iH03’€Ml4}1MM,' ycurnosumeib, YCUHOBIEHA dumuﬁa; 00386i1 Ha YCUHOB/IEH-
HA,; Haansao 3a YCUHOBIEHUMU oimbmu.

Solovei A.

Adoption of children by foreigners who live outside Ukraine: procedural features and legal consequences

The scientific article examines the procedural features and legal consequences of adoption of children by for-
eigners living outside Ukraine. On the basis of the scientific research, the author came to the conclusion that in the
case of submitting an application for the adoption of a child by a foreigner or a person without citizenship (if the latter
permanently lives outside the territory of Ukraine), a permit from an authorized body of the executive power is addi-
tionally submitted (such body is the Ministry of Social Policy of Ukraine), the conclusion of the competent body of the
relevant state about their living conditions and the possibility of being adoptive parents. Supervision of the conditions
of residence and upbringing of adopted children living in Ukraine is carried out by the children’s services at the place
of residence of the adoptive parents until the children reach the age of eighteen; registration of children living outside
Ukraine is carried out by the relevant consular institutions and diplomatic missions of Ukraine at the place of residence
of the child and adoptive parents. The legislation of most countries entrusts the functions of monitoring the observance
of the rights of adopted children from other countries to the relevant social services, non-state agencies that act exclu-
sively within the framework of national legislation. At the same time, the legislation of a number of countries does not
provide legal grounds for the possible participation in this process of officials of consular institutions of other countries.
Thus, the inconsistency of the legislation leads to non-fulfillment by the adoptive parents of the obligation given in
Ukraine to place the child on the consular register, which prevents the implementation of control over the conditions of
residence and upbringing of children. In addition, the reports on the living conditions and upbringing of the child, which
are compiled by the adoptive parents themselves, are not always objective.

Keywords: adoption of a child by foreigners; adopter; adopted child; adoption permit; supervision of adopted
children.

IMocranoBka mpodaeMu. [HCTUTYT YCHHOBJICHHS € OHUM 13 HAHBaKITUBIIINX iHCTUTYTIB CIMEHHOTO ITpa-
Ba, TIOPSA 13 IHCTUTYTOM HUTIO0Y, ciM’1 Ta OATHKIBCTBA, BUCTYIAIOYH 3 OHOTO OOKY (hOPMOIO 3aXHCTY CiIMEHHHX
IIpaB Ta iHTEpEeCiB AiTeH-CUPIT Ta IiTeH, M030aBIeHNX OATHKIBCHKOTO MIKITyBaHHS, 3 IHIIOTO — OyIydIH IOpUANT-
HUM (aKTOM, IO 3YMOBIIOE HAOYTTSA 0coOaMu, SIKi YCHHOBWIIM AWTHHY OaThKIBCHKMX TpaB Ta 00O0B’S3KiB; AJIS
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Conoseit A.
YCUHOBNEHHS AiTel iHO3eMUSIMUM, SKi NPOXMBAOTb 3a MeXaMun YKpaiHu: 40 NUTaHHSA Npo NpoLuecyanbHi ...

YCHHOBHUTEIIB — II¢ i 3a0€3MeUeHHs] MOXKIIMBOCTI HAOYTTS HUMHU TaKOTO Ba)XKIHMBOTO OCOOMCTOTO HEMalHOBOTO
MpaBa, sIK PaBo Ha 6aTHKIBCTBO (MAaTEpUHCTBO). B TO e Yac, 3Baykarouu Ha IOPUIMYHE BU3HAHHS MIPiOPUTETY
MpaB Ta iHTEPECiB TUTHHU Tepe]a MpaBaMU Ta IHTEPECaMH IHIIMX YYaCHUKIB CIMEHHHMX BiJHOCHH, BAXKIUBUM €
3a0e3MeYeHHS A1€BOTO MPOLIECYATBPHOTO MEXaHI3My 3[IiIHCHEHHS yCHHOBIICHHS B aCIieKTi 3a0e3MeYeHHs ToTepe/I-
JKCHHSI MOXKJIMBUX TOPYIIEHb CIMCHHUX TIPaB Ta IHTEPECIB TUTHHU, OCOOIMBO SKIIO YCHHOBICHHS 3M1HCHIOETHCS
iHO3eMIsIMU 200 0cobaMu 6e3 TPOMAISTHCTBA, 1[0 3yMOBHTH 3MiHY MICIS TPOXKHBAHHS JUTHHH Ta 3JIUIIATH B
SIKOCTi KOHTPOJIIO 32 YMOBaMH MPOKUBAHHS TUTUHU JIUIIE 3A1HCHEHHS Mepe10adyeHoro 3aKOHOJaBCTBOM HATIISTY.

AHaJii3 ocTaHHIX gJocaiaKeHb i myosikaniii. [IpoGnemaTrika yCHHOBIICHHS JiTEH 1HO3EMIIIMH JTOCITi-
JUKyBaacs psoM HaykoBIliB, Takux sk K. }O. bopomuy, B. A. Batpac, M. B. I'pumuu, M. M. IBanoBa, O. I1.
IBanoBchka, 1. B. KoBanbuyk, O. Tasmyii, JI. M. Tokapuyk, ofHaK y 3a3Ha4eHiit cdepi HAyKOBOTO JOCHIKEHHS
30epiraeTbes JUCKYCis Ta CYyNEPedHOCTi, 0 MIATBEPLKYE aKTyaIbHICTh OAANBIINX HAYKOBUX AOCIIKEHb y il
cepi.

MeTo10 CTATTi € HayKOBE JOCITIKCHHS MTPOIECYaAIbHUX 0COOIMBOCTEH Ta MPaBOBUX HACIIJIKIB YCHHOB-
JICHHS TITeH IHO3EMISIMH, SIKi IPOKUBAIOTH 33 MEKaMU YKPaiHH.

BukJiag ocHoBHOT0 MaTepiany aocainkeHHsa. OcoOIMBOCTI 3IHCHEHHS YCHHOBIICHHS TUTHHH 1HO3EM-
eM abo 0co60r0 6e3 TPOMaISIHCTBA MTOPIBHSAHO 13 3aralIbHUM TOPSIIKOM, BH3HauUeHi cT. 283 CiMeitHOro Kojekcy
ykpainu (Hagani no tekety — CK ykpainu). OgHak, npouecyalbHUM MOPsIOK 3M1HCHEHHS YCHUHOBJICHHS IIUMU
kareropisimu oci6 B CK ykpaiHu He BU3HAUYEHUI; BUHATOK CTAHOBIIATH MonoxkeHHs cT. 224 CK ykpainu, skumun
nepe0ayeHi OCHOBHI JI0 MOTHBAIIIT CyTOBOTO PillieHHs MPo ycuHoBIeHHS Ta cT. 225 CK ykpainu, B sKiii MOMEHT
3MIACHEHHS YCHHOBIJICHHsI TIPUB’ I3aHUM 10 HAOPaHHS 3aKOHHOT CHITH PIllICHHSIM CyIy PO YCHHOBIEHHS [1].

Burem neTansHO BU3HAYEHI TIPOIECYyallbHI 0COOTMBOCTI 3A1MCHEHHS YCHHOBJICHHS Y TUBIILHOMY TIpOIIe-
CYaJIbHOMY KOJICKCi YKpaiHu, 30kpema y cT. ¢T. 310 — 314, To0TO po3riis Ta BUPILICHHS CIPaBH PO YCUHOBIICHHS
3MIHCHIOETHCS B IOPSAKY IIUBLUILHOTO CYTOYMHCTBA 32 MPOLIECAYPOI0 OKPEMOTO IIPOBAKEHHS. BiMOBINHO 10 HUX,
3as1Ba [P0 YCHHOBIICHHS IIOIAETHCS 0 CYAY 33 MiCIIeM IIPOKUBAHHS TUTHHHU Pa3oM i3 HACTYITHIMHA JOKYMEHTaMHU:
KOITisl CBIJIONITBA ITPO NITI00, @ TAKOXK MUCHMOBA 3r0J1a Ha I1e APYToro 3 MOJPYIKs, 3aCBiTUeHa HOTapiallbHO, — TIPH
YCUHOBJICHHI TUTHHH OJHUAM 13 TIOAPYKS; MCINYHHA BUCHOBOK TIPO CTaH 3JI0POB’sI 3aBHHUKA; JOBIIKA 3 MiCIIs
po0OOTH i3 3a3HaUYEHHSIM 3ap00iTHOT IIaTH a0 KOIis JeKnaparii mpo A0X0H; JOKYMEHT, 1110 MiATBEPKYE MPaBo
BJIACHOCTI 00 KOPHCTYBAHHS UJIUM MPUMIIIEHHSM; 1HIIT JOKYMEHTH, BU3HAUYCHI 3aKOHOM [2].

Yy BUNAJKY IMOJAHHS 3asiBH PO YCHHOBJICHHS JTUTHHU 1HO3eMIIEM a00 0c00010 O3 TpoMajIsTHCTBA (KO
OCTaHHS MOCTIHO MPOXKUBAE 32 MEKAMU TEPUTOPIi YKpaiHH), TOAATKOBO MOJAIOTHCS JO3B1T YIIOBHOBAXXEHOTO Op-
raHy BUKOHABYOI BIaJy (TaKUM OpraHoM € MiHIiCTepCTBO COLiaIbHOI MOJITUKH YKpaiH1), BACHOBOK KOMIIETEHT-
HOTO OpraHy BiAIOBITHOI Aep>KaBH PO YMOBH X KHTTS 1 MOXIIMBICTh OYTH YCHHOBITIOBaYaMH (Ma€ MiCTUTH Ha-
CTYITHY 1H(pOpMAIIIFO: aJpecy, )KUTIIO- BO-TOOYTOBI yMOBH, Oiorpadiro, ckiiaa cimM’1 3assBHHKA Ta 3HAYHHIA TIEpETiK
MMUTaHb, BU3HAYCHUX MIHICTEPCTBOM COIIaJIbHOT MOJITHKH YKPAiHH), JI03B1JI KOMIIETEHTHOT'O OPTaHy BiJMOBITHOT
Jiep>KaBU Ha B’i3]] YCHHOBJICHOI AUTHHM Ta Ii MOCTilHE MPOXMBAaHHI HAa TEPUTOPIi Li€l AepKaBU, 30008’ A3aHHS
YCHHOBJIIOBaYa, 0hopMIIeHE B HOTapiaIbHOMY HOPSIKY, PO HAAHHS MPEICTaBHIKAM JUIUIOMATHYHOI YCTAHOBU
YKpaiHH 32 KOpJAOHOM iH(opMaIlil Ipo YCHHOBJICHY NUTHHY Ta MOXIIMBOCTI CIIJIKYBaHHS 3 TUTHHOIO [2; 3, c.
126]. Bumie BukiaieHi JOKYMEHTH ITOBUHHI OYTH MepeKIajieH] ep>KaBHOK MOBOIO, a IMEePEeKIIaj] — MOCBITYCHUI
HOTapiaJlbHO.

Y PO3MJIA/I CIIPaBH MPEIMETOM CYJIOBOI AIsUTLHOCTI € TiepeBipKa MificTaB YCUHOBJIEHHS, OTO BiAMOBi/-
HICTh iHTEpecaM 0co0M, a TaKOX BiACYTHICTh MOPYIIEHHS IHTEpeciB IHMHMX 0ci0. SIK y mpoBapKeHHI B CHpaBi
PO YCHHOBJICHHS 0 CYAOBOTO PO3TIBIAY Y OMEPEIHEOMY CYIOBOMY 3aCiaHHi, TaK 1 i1 9ac CYZOBOTO PO3TIIAY
CIpaBH yBara Mae OyTH 30Ccepe/keHa Ha 3’sCyBaHHI YMOB Ta OOCTaBHH, 32 HassBHOCTI SIKUX YCHHOBJICHHS MOXe
Oytu 3aiiicaere. Cyz 3000B’13aHUI ITEPEBIPUTH HASBHICTE Iepea0aYeHUX 3aKOHOM MiJICTaB JUIsl YCHHOBIICHHS, &
came: 3rojia 0aThKiB JUTUHU Ha YCUHOBIICHHS (SKIIO € HEOOX1IHICTb); BIZINOBIHICTD 3assBHUKA BUMOTaM JI0 0ci0,
K1 MOXKYTh OYTH YCHHOBIIIOBAYaMH; UM € JUTHHA 200 TIOBHOJITHS 0c00a BiJMOBIHO JIO 3aKOHO/IaBCTBA CY0’ EKTOM
YCHHOBIICHHST; HAsIBHICTh 3rO/IM IUTHHH HA YCUHOBJICHHS (SIKIIO 1€ MOXKJIMBO); BiIOBIHICTh BUCHOBKY OpPTaHy
OITIKM Ta MIKIYBAaHHS 1 JO3BONTy Ha YCHHOBJICHHS YIIOBHOBaXCHOTO OpPraHy BHKOHABYOI BIIAIW HEOOXITHUM BHU-
Morawm [4, c. 81].

y cT. cT. 312, 313 Ta 314 HUBITFHOTO MPOIECYaTbHOTO KOJIEKCY YKpPaiHU 3a3HAYCHI TUTAHHS iATOTOBKA
CIIPaBH 0 CYAOBOTO PO3IIISIY, BJIacHE OCOONMBOCTI 3[iHCHEHHS CYIOBOTO PO3IJISAY Ta MPOLECYalbHI acTIeKTH
YXBAJICHHSI CYTOBOT'O PIllICHHS PO YCHHOBJICHHS TUTHHH. B TO# e Yac, B 3aKOHOIaBCTBI HE BU3HAYECHO 1CTOTHHX
0COOJMBOCTEH IS CIIpaB MPO YCHHOBIICHHS AUTHHU iHO3eMIIeM a00 0co000 0e3 TpoMajTHCTBA, KPIM TOTO, 1110
MPUAHATE CyJOBE pIllIcHHS Ma€e OyTH HaJiCIIaHe He TUIBKH J0 OpraHy JepKaBHOI peecTpallii akTiB HUBLIEHOTO
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CTaHy 3a MICIIeM YXBAJICHHsI pillieHHS, a i 10 YIIOBHOBAXXEHOTO OpraHy BHKOHaBUOi Biamu [2]. Ha Hamry mymky,
e € HeJOMIKOM IIMBUIBHOTO MPOIECYaTbHOTO 3aKOHOABCTBA. 30KpEMa, CIIiJ] IPSAMO Mepea0aduTy, 1o y Crpasi
PO YCHHOBIICHHS TUTHHHM iHO3eMIIeM a00 0c000r0 6e3 rpoMaITHCTBA Mae OpaTH y4acTh HE TUIBKH MPEICTABHUK
MinicTepcTBa COIIANBHOT OJITHKY YKpaiHU (K OpraHy, SKUH Ha/aB O3BiJ HA YCUHOBIICHHS) Ta OPraHy OIIKU
Ta MiKJIyBaHHS (K OpraH, 1[0 BUAAB BUCHOBOK IIPO AOLLIBHICTh YCUHOBJICHHS Ta BIAMOBIAHICTh HOTO iHTEpecaM
JIUTUHH), SIK IIe BUIDTUBAE 13 MTOJIOKEHB 4. 1 ¢T. 313 MUBITBFHOTO MPOIIeCyaTbHOTO KOACKCY YKpaiHu, a i CIIiT 3aIry-
YaTH J0 y4acTi y CIIPaBi MPeCTaBHUKA KOHCYIbCHKOT YCTAHOBH BIAMIOBITHOT A€PKABH, Y pasi, AKIIO YCHHOBJICHHS
3MIACHIOEThCS 0CO0AMHU, SIK1 TIOCTIHO MPOKUBAIOTH 32 MEKaMH YKpaiHU.

OpHi€ro 13 0cOOMUBOCTEN 31 ICHEHHS YCUHOBIIEHHS ITeH 1HO3EMISIMU Ta 0cOOaMu 0€3 TPOMAaITHCTBA €
Te, 110 BiAnoBiAHO 10 cT. 287 CK ykpaiHu sSKIII0 BOHH IPOKUBAIOTH 32 MEKaMH YKpaiHH, BIJNIOBITHA KOHCYJIbChKA
YCTaHOBA 3a JOpydYeHHSIM MiHicTepcTBa 3aKOpJOHHUX CIIpaB YKpaiHW Beae OOJIiK MUX JITeH 1 3MIHCHIOE HATIsI
3a JOTPUMAHHIM iXHIX MPaB J0 IOCSITHEHHS HUMH BICIMHAIIATH POKiB [1]. 3miicCHEHHS Harjsmy 3a JOTpUMaH-
HS TIpaB JiTed, OCOOIMBO IMIiC)IsI YCUHOBJICHHS 1HO3EMHUMH T'POMAJITHAMH, BPAXOBYIOUH, II0 B IIbOMY BUIAIKY
YCHHOBJIICHA TUTHHA 31€OUTBIIONO MEPEI3AUTh A0 KPaiHU MPOXKUBAHHS OATHKIB-YCHHOBIIOBAYIB, € OCOOIUBO aK-
TyaJbHUM 3 OISy Ha HEIOOJUHOK] BUMA/IKH, SKi CBIAYATh PO MOPYIIEHHS MPaB AiTeH, sKi OyJIn YCUHOBIICHI SIK
rpoMaJiTHaMK YKpaiHu, TaK i iHo3emisiMu [5, ¢. 175].

3a3HaveHe 3yMOBITIOE TIOIUPEHHS MPAKTUKU 3MiHCHEHHS HATJISTY 3a JAiThbMH, YCHHOBJICHUMH B TIPOIIECi
MDXKHApOJTHOTO YCHHOBJICHHS, B 0araThox JepkaBax. 30KpeMa, BIMOBIIHI MPpoLeAypH icHyrTh y [lombii, Xop-
Barii, pymyHii, JIutsi, bonrapii, ['penii, [3paini, Icnanii, ITanii, yropmusi, JIatsii, HiMmeuunHi. y BCiX WX aeprxa-
Bax, TaK caMo SIK 1 B yKpaiHi, OCHOBHOIO ()OpMOI0 3IiHICHEHHS HATJIAAY 3a JOJACPKaHHAM MpaB YCHHOBJICHUX JiTel
€ 3BiTH, SIKi IOJA0THCS HA OCHOBI IIPOBEJICHOTO OOCTEIKEHHS YMOB IPOYKMUBAHHS Ta BUXOBAHHS TUTUHU. Taki 3BiTH
MOXYTh CKJIaIaTHCS SIK CAMUMHU YCHHOBHUTEISIMH, TaK 1 BIIIOBITHUMH CIy>KOaMH y cripaBax JiTeH y BiANOBiIHIH
Jiepkapi a00 BIIMTOBITHAM OpraHoM Jep>KaBH, TPOMaJITHHHOM SIKOi Oyila YCHHOBJICHA JUTHHA; B JIaTBIl opraHom,
SIKUH 3IIACHIOE HATIIA € CYX y CIpaBax JiTeid; y beibrii 3iiiCHeHHS HarIA Ly 3a TOTPUMaHHSI ITPaB yCUHOBJICHUX
JITEH MOKJIAJA€ThCS Ha BiIOBITHY TTOCEPETHUIIBKY OpTaHi3allito, 3a JOIOMOTOKO SIKOi 1 31HCHIOBAJIOCS YCHHOB-
JIeHHsT; B [3paini HaTJIs11 38 JOTPUMAHHSIM IIPAB YCUHOBJICHOI TUTHHU 3IICHIOETHCS TAKOXK HEICPIKABHOKO OpraHi-
3alli€r0, OJJHAK TaKO0, 110 OTpUMaJia CIeliaibHy JileH3110 Ha 311HCHeHHS BIIOBITHOTO HATIAAY. MKHapOJHUMU
JOKYMEHTAaMU 3 MUTaHb 3[1MCHEHHS MIKHAPOAHOTO YCHHOBIIEHHS HE MepeadadacTbess 000B’ sI30K HAJJaHHS 3BITIB
TTICJIsI BCHHOBJICHHSI, aJie YKOJTHOKO MipO¥o I1e He OOMEXYeE 1 He BHKITIOUAE TX. yCe 3alIe)KUTh BiJl 0OCOOIMBOCTEH Ha-
IIOHAJILHOT TIOJITHKY JiepaBH. BiJbIIiCTIO KpaiH BCTAaHOBJICHO MAaKCHMAaIBHHU TIepioJl 000B’A3KOBOT 3BITHOCTI
BiJl TPHOX JI0 I’ SITH POKIB MicJIsl ycHHOBIEHHS. I1epioquuHiCTh MOAaHHS TAKHX 3BITIB TAKOX € PI3HOIO — MOXKIINBE
IOpivHe TOJaHHA 3BiTiB, MOXIIMBE TIOJJAaHHS 3BITIB MPOTATOM JIESKOTO Yacy Miclisl yCHHOBIIEHHS, KOJIH B TOJIAJTb-
IOMY TIOJITAaHHS TaKWX 3BITIB HE BUMaraTuMeThcs. B Toil e yac, y Takux JiepkaBax, Sk ABctpis, benbris, Bennka
Bpuranis, Jlanis, Ecronis, ®panmis, Ipmannis, Itanis, Hinepnanmu, CIIIA Tta IIBeris momxaHHs 3BITiB Ta 31i-
CHEHHS THIIUX (OPM HAMIALY 3a JOTPUMaHHSIM IpaBa JiTeH, YCHHOBIICHUX 1HO3EMIISIMU, He Tiepeadadaerses [5,
c. 17;6;7,c. 615].

B ykpaiHi Harms1 3a JOTpUMaHHSM MPaB JiTeH, YyCHHOBJICHUX 1HO3EMIISIMH 3/1HCHIOETHCS BIAMTOBIIHO 110
noJ0keHb [lopsaaKy mpoBaKeHHS TisUIFHOCTI 3 YCHHOBJICHHS Ta 3iCHEHHS HATJISITY 3a TOTPUMAaHHSM IIpaB yCH-
HOBJICHUX JiTeH, 3aTBepkeHoro nmoctaHoBoro Kabinety MiHicTpiB ykpainu Bin 8 xoBTHs 2008 poky Ne 905 [8].

Bignosiano 10 . 103 1p0ro HOPMaTUBHO-IIPABOBOTO AKTY, HATJIS 32 YMOBAMH MPO>KUBAHHS 1 BUXOBAHHS
YCHHOBJICHHX JITeH, SKi TPOXKUBAIOTh HA TEPUTOPIT YKpaiHH, 3MIHCHIOETECSA Cy)X0aMH y cripaBax JITeH 3a Mic-
[IeM TIPO’KUBaHHS YCHHOBJIIOBAYIB IO TOCATHEHHS JIThMH BICIMHAILATH POKIB; OOJIK JiTEH, SIKi IPOKUBAIOTH 32
MeKaMH YKpaiHH 31IHCHIOIOTh BIAMOBIIHI KOHCYJIBChKI YCTAHOBH Ta JWIJIOMATHYHI IPEJCTABHUIITBA YKPaiHU 32
MICIIEM MPOKUBAHHS TUTHHHU Ta YCUHOBIIIOBAYIB. Y pa3i YCHHOBIICHHS OJHUM 3 TOAPYOKS IUTHHH IPYTOTO 3 110-
JPYXOKST HATIIST 32 YMOBaMU MIPOKUBAHHS 1 BAXOBAHHS YCHHOBIICHOT TUTUHH HE IIPOBOTUTHCS.

BinnoBigauit HarssI 3AIHCHIOETRCS CITyKOaMH y CIpaBax JiTeH 3a MiCIIeM IPOXXUBAHHS yCHHOBIIIOBAYiB
y (hopMi mepeBipKH YMOB IPOXKUBAHHS Ta BUXOBAHHS AUTHHU — IMOPOKY HPOTATOM HEPIINX TPHOX POKIB IMiCIIs
YCHHOBIICHHS TUTHHU, a HAJIANI — OJIH pa3 Ha TPH POKH [0 JOCSATHEHHS JUTUHOIO TOBHOJITTA. PE3yJIbTaTH IIepe-
BipKH BHUKJIaJAlOTHCS Y 3BIiTi; Y pa3i BUSIBICHHS IOPYIICHB IIPAaB JUTUHH, CIYKOOI0 Y CIIpaBax IiTeH BKHUBAIOTHCS
BiJIMOBiAHI 3aX0AM LIOAO iX YCYHEHHS, a SIKIIO MPOTATOM MiCAIls BiAMOBiAHI MOPYIIEHHS HE BIAETHCS YCYHYTH,
MO>KJIUBUM € MOJAHHS MICLIEBOIO JIEp)KaBHOIO afMiHiCTpamlielo abo MICIIEBOIO Pagol0 MO30BY HPO CKACyBaHHSI
YCHUHOBJICHHSI, BU3HAHHS HOT0 HeMilicHIM 200 1030aBJIeHHs YCUHOBIIOBaYa 0athKiBehkux mpas [8; 9, c. 190].

KoHcynechka yeTaHOBA YU TUIIOMATUYHE TIPEICTABHUIITBO YKPATHH 3IHCHIOE HATIISI 32 TOTPUMAHHSIM
MpaB YCHHOBJICHOT IUTHHY NUISIXOM 3IHCHEHHS TaKMX 3aXO0JiB: MPOBEJICHHsI CIIBOECI/IN 3 YCHHOBIIIOBAYaMH ITiJ]
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Conoseit A.
YCUHOBNEHHS AiTel iHO3eMUSIMUM, SKi NPOXMBAOTb 3a MeXaMun YKpaiHu: 40 NUTaHHSA Npo NpoLuecyanbHi ...

Yac B3ATTS HA KOHCYJIBCHKUH O0JIIK YCHHOBIICHOT IUTHHU; BiJIBIyBaHHS POJUHH YCHHOBIIOBAYIB Ta YCHUHOBJICHUX
ITeH, 3a pe3yJIbTaTaMu SIKOTO CKJIATAEThCS aKT, 10 3aTBEPKYETHCS KEPIBHUKOM KOHCYIBCHKOI YCTAHOBH UM JH-
IUIOMAaTUYHOTO MIPEACTABHUIITBA YKPaiHU; IIPOBEICHHS aHAI3y OTPUMAHUX 3BITiB PO YMOBH BUXOBaHHSI i CTaH
3II0pOB’sl YCHHOBIICHHX JIITSH, 10 HAINIILIN BiJ] yCHHOBIIIOBAYiB (TOOTO Y BUIAAKY HATIALY 33 YCHHOBJICHUMH
JITbMHU, sIK1 IPOXKHUBAIOTH 38 KOPJOHOM 3BIT CKJIQIAlOTh CaMi YCHHOBIIIOBadi, a HE BIANOBiHA cIyx0a y crpaBax
JiTeit); IPOBEICHHS aHAIi3y OTPUMAHOT iH(QOPMAIIiT PO YMOBH BUXOBAHHS 1 CTaH 370POB’ sl YCHHOBJICHOT AUTHHH,
[0 HAMINILIA BiJl KOMIIETCHTHOTO OpPraHy KpaiHu MPOXKHBAaHHS; CIUIKYBaHHS 3a JOIIOMOTOIO 3aC00iB 3B 3Ky 3
YCHHOBIIOBAYaMH Ta YCHHOBJICHOIO TUTHHOIO IIO0 YMOB BUXOBAaHHS 1 CTaHy 3I0POB’Sl YCHHOBIICHOI TUTHHH, 32
Pe3yNIbTaTaMH SIKOTO CKJIAA€ThCS aKT, 10 3aTBEPIKYETHCS KEPIBHUKOM KOHCYIBCHKOI YCTAHOBHU YH TUTIOMATHY-
HOTO TIPE/ICTABHUIITBA.

KoHcynbchka yCTaHOBA YM JUIUIOMATHYHE MPEICTABHUIITBO YKPAiHU, KM CTall0 BiIOMO Tpo (akTu
MOPYIICHHS PaB YCHHOBIICHOI JUTHHHM, TIEPEIaHHs 11 Ha BUXOBAHHS iHIIUM oco0aMm, 3aKiafaM sl TiTeH-CUpIT
Ta JiTel, mo30aBIeHUX 0aThKIBCHKOTO IMIKIYBaHHs, BiIIOpaHHS B YCHHOBIIOBAYIB TUTHHH PABOOXOPOHHUMH Op-
raHaMH Ta OpraHaMH COIIaTbHOI OIIKH, HEITaCHI BUITAAKH 3 YCHHOBICHOIO UTHHOIO, BXKUBAIOTH Pa30M 3 KOMIIE-
TEHTHUMH OpTaHaMU KpaiHu nepeOyBaHHs HEBIIKIAIHUX 3aXOMIB JI0 3aXUCTY i1 IIpaB Ta NePEeBIPKU YMOB MPOXKH-
BaHHs Ta BUXOBaHHs. [1po pe3ynbTaTu BYKUTHX 3aXOIiB J0 BiHOBIICHHS ITPAB Ta 3aKOHHUX IHTEPECIB YCHHOBIICHOT
JUTHHHA KOHCYJIbChKA YCTAHOBA UM JUIJIOMATHYHE MPEICTaBHUIITBO yKkpainu nosigomisie M3C i Harcotcmy 0y
He Mi3HinIe Hik depe3 30 AHIB 3 HA OTpUMaHHA BiIOMOCTEH Npo (akTH NOPYIIECHHS IPaB YCHHOBJIEHO! AUTHHU.
Y pa3i KoK He BAAETHCS YCYHYTH MPHUYMHH, IO MPU3BOIATH 0 IMOPYIICHHS MpaB AUTHHHU, KOHCYIbCbKA yCTa-
HOBAa YH TUILIOMAaTHYHE MPEACTABHUIITBO YKPATHH 33 MiCIIeM IIPOKUBAHHS YCHHOBJICHOI TUTHHHU B MEKaX CBOIX
MMOBHOBAXCHB CIIPUSE BUPIIICHHIO TUTAHHS PO CKACyBaHHs YCHHOBIICHHs 200 BU3HAHHS Horo HemicHuM. [Ticms
CKaCyBaHHsI YCHHOBJICHHs a00 BU3HAHHS HOTr0 HEMIMCHUM BiMOBiIHA KOHCYJIEChKA YCTAHOBA UM JUIIOMATUYHE
MPEICTaBHUIITBO YKPATHU CIIPHsIE€ TIOBEPHEHHIO JUTUHU B YKpainy. [loabiie BIamTyBaHHS TAKOT TUTHHU 3Mil-
CHIOE cTy0a y cripaBax JiTel 3a MicIleM MOXODKeHHS TUTHHH-CUPOTH a00 TUTHHH, TI030aBJIeHOT 6aThKIBCHKOTO
mikiyBaHHA [8; 9, c. 191].

Yy TOM e 4ac, B JITepaTypi 3a3HAYAETHCS, 110 3aKOHOAABCTBO OLIBINOCTI KpaiH Mokianae QyHKINl Ha-
Iy 32 TOTPUMaHHSM IPaB YCUHOBIICHUX JITeH 3 1HIMUX KpaiH, Ha BIAMIOBIIHI COIialIbHI CITY>KOH, HeJlepKaBHi
areHTCTBA, SIKi JIIF0Th BUKJIIOYHO B paMKaxX HaIliOHAILHOTO 3aKOHOIAaBCTBA. [IpH 1IbOMY 3aKOHOJABCTBO PsTy KpaiH
He nependadae MpaBoOBUX IiJICTAB JUIS MOKIMBOI y4acTi y IbOMY IPOLECi TOCa0BUX 0Ci0 KOHCYIBCHKUX YCTAHOB
IHITUX AepskaB. TakuM YMHOM, HEBIIITOBIIHICTh 3aKOHOAAaBCTBA MPU3BOAUTE 10 HEBUKOHAHHS YCHHOBIIIOBAYaMHU
JIAHOTO B YKpaiHi 3000B’A3aHHS MOCTABUTH JUTHHY Ha KOHCYJILCHKUN OOJIK, UMM MEPENIKOKAIOTh 3/1iHCHESHHIO
KOHTPOJIIO 32 YMOBaMH IIPOXKMBAHHS Ta BUXOBaHHA IiTel. KpiM mboro, He 3aBKAH 3BITH PO YMOBH IPOKUBAHHS
Ta BUXOBAHHS JUTHHH, SKi CKJIA/IAI0Th CaMi YCHHOBITIOBaYi MarOTh 00 €KTHBHHI xapaktep [7].

BucnoBku. Ha mizncTaBi BuIlle BUKIaJEHOTO HAYKOBOTO JOCIIIKEHHSI, MOYKEMO BU3HAUUTH, IO Y BHIIA -
Ky TTOJIAaHHS 3asIBH PO YCHHOBJICHHS TUTHHH 1HO3eMIIeM a0 0c00010 6e3 rpoMaITHCTBA (SIKIIO OCTAHHS MOCTIHHO
MPOXKUBAE 32 MEKAMU TEPUTOPIi YKpaiHHU), JOAATKOBO MMOJAFOTHCS 03B YIIOBHOBAXKCHOTO OpPraHy BUKOHABYOI
BJIJM, BUCHOBOK KOMIIETEHTHOT'O OPTaHy BilMOBIHOT Jep>KaBU PO YMOBH iX SKUTTS 1 MOXKIIUBICTb OyTH yCHHOB-
moBadamu. OJTHIERO 13 0COONIMBOCTEH 3TIMCHEHHS YCHHOBIICHHSI TiTEH 1HO3EMIISIMH Ta 0co0amMu 0e3 TPOMaJITHCTBA
€ Te, 10 BiAMOBIAHO 10 cT. 287 CiMEHHOTO KOJIEKCY YKPaiH! SKIIO BOHU IIPOXKUBAIOTH 32 MEKaMH YKpaiHH, Bif-
MTOBiIHA KOHCYJIbChKa YCTAHOBA 32 IOPYYCHHAM MiHICTEpCTBA 3aKOPIOHHHX CIPaB YKpPaTHH Be/ie 00JIIK X JiTeH
1 3IIACHIOE HAIIISIT 32 TOTPUMAHHAM iXHIX MpaB 0 JOCSATHEHHS HUMH BiCIMHAIIATH pokiB. Harmsan 3a ymoBamu
MIPO’KUBAHHS 1 BUXOBAHHS YCUHOBJICHUX JITEH, SIKi IPOXKUBAIOTH HA TEPUTOPIi YKpaiHu, 3IMCHIOETECS CiTyk0a-
MH y ClIpaBaXx JITeH 3a MICIIeM MPOKUBAHHS YCUHOBIIOBAYIB J0 JOCATHEHHS JITHbMH BICIMHAISTH POKIB; OOJIK
JUTEH, SIKI TPOXKUBAIOTh 33 MEKaMK YKpaiHW 31MCHIOIOTH BIAMOBIIHI KOHCYJIbChKI YCTAHOBH Ta JUIIJIOMATHYHI
MPEICTaBHUIITBA YKPATHH 32 MiCIIEM MIPO’KUBAHHS TUTHHH Ta YCUHOBIIOBAUIB.
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JAEPKABHI COIIAJIBHI JOITOMOI' MAJIO3ABE3ITIEYEHUM
CIM’SIM B YMOBAX BOEHHOI'O CTAHY

Jlocniosceno numanHs npagoeo2o pe2ynioeants iHCmumynmy 0epaicashoi coyianbhoi donomoau manosabesnede-
HUM CIM M 8 YMOBAX BOEHHO20 CINAHY.

3eiono 3 Koncmumyyicio Yxpainu nmoouna, ii scumms ma 300po8 s, yuecmsv i 2iOHiCmb HeOOMOPKAHHICb 1 Oe3-
nexka eusHarmuvesl 8 Ykpaini Hausuworo coyianrbHO0 YiHHICMIO.

Baoicnusa ponv y cucmemi coyianvroeo saxucmy Hanexcums coyianrbHomy 3axucmy cimeu 3 oimvmu. OKpecie-
HO KOO 3aKOHOO0A8UUX AKMI8, AKi pe2yniooms 6Ka3aHe NUMAnHs, 4 MAKoX4C 8I000pA’CEHO OCMAHHI 3MIHU, WO 8HECEHT
Ilocmanosoio KMY 6i0 07.03.2022 poxy Ne 214 «/lesixi numanus HadanHs 0epiacasHoi coyianpHoi 0onomozu ma ninve
Ha nepiod e8edeHHs 6oeuHo20 cmanyy ma Ilocmarnosoro KMY 6io 22.03.2022 poky Ne 332 «/lesxi numanus suniamu
00NOMO2U HA NPONHCUBAHHS BHYMPIUHLO NepeMileHUM 0Co0amy» mouo.

Cneyianvnum 3axonom Yrpainu «Ilpo ynieepcanviy coyianory 00nomo2y» nponoHyemscs KOHCONi0yeamu pisHi
8u0U OepaicasHoi donomoeu, nepeddaueni y nonad 10 nopmamunux akmax, ma aKi MOA*Cymov HA0ABAMUCH THOOUHI NPO-
MA2OM YCb0O20 IHCUMMEBO2O YUKTLY.

Knrouosi cnosa: coyianvuuti 3axucm, 0epicasna coyianbHa 0onomoaa, maiozadesneyena cim’s, npaso Ha oep-
JcasHy coyianbry 00noMo2y, YHIBepcaibHa CoyianrbHa 00NomMo2a.

Trufanova Yu.

State social assistance to low-incover families in the conditions of marital state

In the article, the author highlights the issues of legal regulation of the institute of state social assistance to
low-income families. Social protection of families with children receives special attention in modern socio-economic
conditions during martial law.

The Constitution of Ukraine declares that a person, his life and health, honor and dignity, inviolability and
security are recognized as the highest social value in Ukraine. A special place in the social protection system belongs to
social protection of families with children.

The author outlined the range of legislative acts regulating this issue, as well as highlighted the latest changes
introduced by Resolution of the Cabinet of Ministers of Ukraine No. 214 dated 07.07.2022 «On some issues of providing
state social assistance» and Resolution of the Cabinet of Ministers of Ukraine No. 332 dated 03.22.2022 «Some issues
payment of accommodation allowance to internally displaced personsy, etc.

In the course of life of a family dependent on minor children, a large number of social risks are expected,
including poverty, disability, illness, which requires the state to develop and adopt new social programs aimed at
protecting these segments of the population, social security from adverse consequences and risks.

Thus, the state social support of families with children, in the conditions of martial law, is an important direction
of the state policy regarding children in Ukraine and is an actual topic today.

The purpose of the article is to analyze the legislation on the provision of state social assistance to families on
the verge of poverty in connection with the large-scale military invasion of Ukraine and the introduction of martial law
in Ukraine.

The problem of state social support for low-income families with children requires special attention today.

Keywords: social protection, state social assistance, low-income family, right to state social assistance,
universal social assistance.

ITocranoBka npodaemu. CorianbHuI 3aXUCT CiMel 3 TiTbMU HaOyBae 0COOIMBOT yBard B Cy4acHUX CO-
[iaJIbHO-€KOHOMIYHUX YMOBaX IiJl 4aC BOEHHOTO CTaHy. y HPOIECI XKHUTTEMISUILHOCTI CiM’1, Ha YTpPUMaHHI K0T
nepeOyBaroTh HEMOBHOJITHI JIITH, OYiKyBaHa BEJUKA KUIBKICTh COIIaJIbHUX PU3HKIB, CEpel SKUX Majo3adesrie-

© HOrin Tpyharosa, 2022

130 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npasosHaBcTBa. 3 (31)/2022


http://orcid.org/0000-0003-4310-3061

LinsinbHe npaso i umsinbHUM npouec. CimerHe npaso. Tpyaose npaso.
MixHapoaHe npueaTHe npaso. [ocnogapcbke npaso. FocnogapcbKo-npouecyasnbHe npaso.

YeHICTh, IHBaJIIHICTh, XBOPOOA, 110 BUMArae BiJl JepyKaBH PO3POOKH Ta IPUIHATTS HOBUX COLIAIBEHHUX MPOTpaM,
CIPSIMOBaHUX HA 3aXUCT WX BEPCTB HACENCHHS, COLIATLHOTO 3a0e3MeUeHHs BiJl HECIIPHUSTIMBUAX HACIINKIB Ta
PHU3HKIB.

TakuM 4rHOM, JIepKaBHA COIliajbHA MINTPUMKA CiMeHl 13 TIThMU B YMOBaX BOEHHOI'O CTaHY — 1€ BaXJIH-
BHI HampsM JIep)KaBHOI MOJITHKY MIOJI0 JAiTel B YKpaiHi Ta aKTyallbHa TeMa ChOTOJCHHSI.

AHaJi3 ocTaHHiX JocaiTKeHb i my0Jaikaniii. [IpoGiaemu conianbHOT TIATPUMKH PI3HUX BEPCTB HACEJICH-
Hs, & TAKOX Pi3HI aCNIeKTH HaJlaHHS COLIaJIbHOI JOITOMOTH JOCII/DKYBaIM ¥ CBOIX mparisix Haykosmi: H. baiega,
B. bigak, M. I'anpuyH, K. I'ycos, JI. Imeuyk, JI. Kymadok, B. JlurBunenko, JI. Manrora, O. ITanii, I1. [1leBuyk,
L. SIpomenko Ta iHmIi. [Ipobirema nepxkaBHOT CoIialbHOT ATPUMKH Maio3a0e3neueHrx ciMel 3 JIThbMH TIOTpeOye
ChOTOJIHI 0COOJINBOT yBaru.

Meta crarTi. MeToro cTaTTi € aHasi3 3aKOHOAABCTBA 1010 HATAHHS JACPKaBHOI COIIABHOI TOTIOMOTH
ciM’sM, K1 ONIMHWIKCA Ha MeXi O1AHOCTI y 3B’S3KY 13 HIMPOKOMACIITAOHUM BiiCBKOBUM BTOPTHEHHSM B YKpaiHy
Ta BBEJICHHSIM BOEHHOTO CTaHY B YKpaiHi.

Buxkiax ocHOBHOro MaTtepiany aocaiqxkenHs. B comianbHili cdepi ykpainu OimHICTS — I1e 0J1HA 3 Hal-
OUTBII TJ100aBEHUX MpoOIeM. BiamoriaHo a0 cr. 3 KoncTuTymii ykpainu toquHa, ii )KUTTS Ta 310pOB’s, 4eCTh i
T1IHICTB, HEJIOTOPKAHICTH 1 Oe3TeKa BU3HAIOTHCS HAWBHUIIIOK COIIATBHOIO IIHHICTIO. BU3HavanbHy poiib y 3a0e3-
TIeYCHHI peaizaiii 3a3HaueHoro TOJI0KECHHS BiAIrpae MpaBo Ha COIIAIbHUI 3aXHUCT, 110 € TapaHTIe IS 0ci0,
SIKi, SIK TIPAaBWJIO, Yepe3 He3aJeXkHl BiJ] HUX OOCTaBUHHW BTPATHIIM 3aCOOM /IO iCHYBaHHs, MIPaBO Ha 370POB’s Ta
Ha kHTTA. OcoOMMBe Miclle Y CHCTEMi COLIIaIbHOTO 3aXHCTy HACEICHHS Ma€ COI[iaJIbHUI 3aXUCT CiMei 3 NiTbMH,
OCKIJIBKH came CiM’sI € IPUPOTHUM Ta OCHOBHUM OCEPEIKOM CYCITUIBLCTBA, SKIH MAa€ TapaHTyBaTHCS 3aXUCT 3 OOKY
JeprKaBr, 0COOIMBO B TIEPio yTPUMaHHS Ta BUXOBaHHS HEMOBHOMITHIX mitei [1, c. 45].

JepkaBHa coljiajibHa JOIIOMOra Majno3a0e3leyeHuM CiM M 3 JIITbMU NPU3HAYAETHCS 1 BUIIAUYETHCS
BiMOBiMHO 110 3akoHy yKkpainu «[Ipo nepkaBHY COIliaJIbHY JOIIOMOTY MayiozabesrnmedeHuM cim’sim» [2] ta Ilo-
cranoBu KaGinery MinictpiB ykpainu Bix 24 srotoro 2003 p. Ne 250 «I1Ipo 3arBepmkeHns [Topsaky npu3HadeH-
HS 1 BUIUIATH JCP’KaBHOI COIIAIBHOT JOIIOMOTH Majio3ade3nedeHuM cim’ssM» [3], sIKi cripsIMOBaHi Ha peai3allio
KOHCTUTYIIIMHUX TapaHTill MpaBa TPOMajsTH Ha COLAbHUN 3aXUCT 3a0€3MCUCHHS He HUKYUH 33 MPOKUTKOBUN
MIHIMYM PiBHS XKUTTS IIJISIXOM HAJaHHS TPOLIOBOI JOMOMOTH.

Mao3zabe3neueHa ciM’st — Iie CiM 4, SKa 3 MOBAKHUX a00 He3aJIe)KHUX BiJl Hel IPUYHH Mae CepeTHbOMI-
CSYHHH CYKYITHUH TOX11, HIKYUH BiJI IPOKUTKOBOTO MiHIMYyMY 7151 ¢iM 1. [TpaBo ciM’1 Ha 1110 TOTIOMOTY 3aJIC)KHTh
HE JIMIIe BiJ JOXO/IB, a i Bij il MATHOBOTO CTaHy, 3aHATOCTI Mpale31aTHUX WICHIB CiM’1 Ta IHITHX (PaKTOPIB.

JlormoMora Ha 3100y TTs €EKOHOMIYHOT CaMOCTIHHOCTI MaJio3ade3rnedueHol ¢iM’1 — 0e3BiICOTKOBA TOBOPOTHA
(hiHaHCOBA JIOMOMOTa, SIKa HAJAA€THCS OTHOPA30BO HETIPAIIOIOYiN Mparie31aTHii 0co0i 3 WieHiB Majio3ade3neyeHol
ciM’1 IS opraHi3amii miaIpUEMHHAIBKOT TiSTIbHOCTI Ta CIIPUSTHHS 11 eKOHOMIYHIM CAaMOCTIHHOCTI.

IIpaBo Ha nepaBHY COIIAIBHY JOIMOMOTY MAarOTh Maio3ade3rneueHi ciM’i, sKi TOCTIHHO MPOXXUBAIOThH
Ha TepuTopii ykpainu. Jlo ckiamy ciM’i BXOAATh: YOJIOBIK, IPY)KHHA, PiTHI Ta YCHHOBJICHI TITH BiKOM 10 18 po-
KiB, a TaKOX JITH, SIKi HABYAIOTHCS 32 JEHHOIO a00 AyasbHOIO (POPMOIO 3100YyTTSI OCBITH B 3aKJIaAaX 3arajibHOL
cepenHboi, mpodeciitHoi (mpodeciiiHo-TexHIYHOT), (Hax0BOT MEepeABHIINOI, BUIIOT OCBITH (B T. 4. Y MIEPiO MiXK 3a-
BEpILICHHSAM HAaBYaHHsI B OJTHOMY 13 3a3HAYCHUX 3aKJIaJ(IB OCBITH 1 BCTYIIOM JIO 1HIIIOTO 3aKJIaay abo B Mmepioj] Mixk
3aBepIICHHSAM HAaBYaHHS 3a OJIHAM OCBITHBO-KBaTI(IKAI[ITHAM piBHEM 1 TPOJIOBKCHHSAM HAaBYaHHS 3a 1HIIHM 32
YMOBH, III0 TaKHH TEPioJ HE MEPEBUILYE YOTHPHOX MICAIIB) 0 JOCATHEHHS 23 POKIB 1 HE MalOTh BJIACHHX Ci-
Mel; HeoApy>KeH1 MOBHOJITHI JIiTH, BU3HAHI 0cobaMu 3 iHBamimHicTiO 3 autuHcTBa | Ta Il rpymu a6o ocobamu
3 iHBaigHICTIO | TPy, SKi MPOXKUBAIOTH pa3oM 3 OaTbKaMU; Hempalne3AaTHi 0aThbKH YOJIOBIKa Ta APYKUHH, SKi
MPOXKUBAKOTH Pa30M 3 HUMHU 1 IepeOyBarOTh Ha 1X YTPUMaHHI Yy 3B 3Ky 3 BiJICYTHICTIO BIIACHHX JOXOIB; 0c00a,
sIKa TIPOXKHMBAE Pa30M 3 OJJMHOKOI O0COOOI0 3 THBATIAHICTIO | TPYyIK Ta JOTJIsAAae 3a HEero; JKIHKA Ta YOJIOBIK, sKi
He TIepeOyBaroTh y IUTI001, aJle MPOKUBAIOTH OJHIEI0 CiM’€I0 1 MAIOTh CIIUTBHUX AiTel. [Ipu mpoMy niTH, siKi Ha-
BUYAIOThCS 32 JICHHOI a00 JayanbHOI (OpPMOI0 3100yTTS OCBITH B 3aKiIajax 3aralibHOi CepeHboi, mpodeciitHoi
(mpodeciitHo-TexHIYHOI), ()ax0oBOi MMEpeABUINOI, BUIIOI OCBITH A0 AOCSTHEHHS 23 POKIB i HE MalOTh BIACHHX Ci-
MeH, BKITFOYAIOTHCS 10 CKIIAIy CiM 1 He3aIexHO Bifl peecTpallil Micis MpoXKUBaHHs 94U Micid mepeOyBanns. [IpaBa
qiieHa CiM’1 Ma€e OIMHOKA 0co0a.

Bin mouaTtky BOEHHOTO CTaHy Ha TEPUTOPIi YKpaiHW BUHUKIIO TUTAHHS MO0 HAJTAaHHsI IIEHCIH Ta comiab-
HUX JIOTTIOMOT Mano3a0e3neueHnM ciM’siM 3 JiTbMHU. He3Baskaroun Ha akTUBHY yBAary i 3yCHIIIS [IOAO0 MOJIMIICHHS
CTaHOBHIIA MaJI03a0e3MeUYCHIX CIMEH, IepKaBa CTBOPIOE YMOBH B paMKax HOBHX IPOTPaM I'POIIOBOT JTOTIOMOTH.
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Kab6iner MiHicTpiB ykpaiHM ajanTyBaB MEXaHI3M OTPUMAaHHS COLIaJbHUX BUILIAT IO BCill TepuUTOpii
yKpaiHH, B TOMY YHUCJIi HA TUMYAacOBO OKYIOBaHIM 4yacTUHI YKpaiHU Ta B PErioHax, /1€ BeAyThCs aKTUBHI 00HOB1
i

Tax, BHECEHO CYTTEBI 3MiHH, sKi BifoOopaxeHi y [loctanosi Kabinery MiHicTpiB ykpainu Bin 07 6epesHst
2022 poky Ne 214 «IIpo nesiki muTaHHS HAaaHHS JIEPKABHOI COIIAJIEHOT JJOTTOMOTH Ha TIEpioJT BBEJICHHS BOEHHOTO
ctany» [4] ta IToctanoBi Kabinery MinictpiB ykpaiau Big 20 6epesns 2022 poky Ne 332 «/leski muTaHHS BU-
TUTATH TOTIOMOTH Ha MPOKHUBAHHS BHYTPILIHBO MEpeMillieHM ocobam» [5].

3MiHM CTOCYETHCS TAKUX BHILIAT: TOMIOMOTH Majio3a0e3NeueHruM CiM’sIM; TOTIOMOT'H Ha JiTei OJAMHOKUM
MaTepsM; JOIIOMOTH Ha JiTeH, HaJ SKUMH BCTAHOBIICHO OINIKY YH MIKITYBaHHS; TOTIOMOTH HA IITeH, XBOPHX Ha
TSDKKI TIEpUHATAIIBHI YpasKeHHSI HEPBOBOI CUCTEMH, TSXKKI BPODKEHI BaJM PO3BUTKY, PIIKICHI OpdaHHI 3aXBOPIO-
BaHHsI, OHKOJIOT19Hi, OHKOT'€MAaTOJIOT1YHI 3aXBOPIOBAHHS, JUTSYHN TlepeOpaIbHUI Tapaid, TSHKKI ICUXIYHI Po3-
Taad, MyKpoBuil aiabet I tury (iHCyNmiHO3alIeXKHMIA), TOCTPi a00 XPOHIUHI 3aXBOPIOBaHHSA HUPOK [V cTymnens;
JIOTIOMOTH Ha TUTHHY, fKa OTpUMalla TSKKY TpaBMY, MOTpedye TpaHCIUIAHTAIlll opraHa, noTpedye magiaTUBHOT
JOTIOMOTH, IKMM HE BCTAaHOBJICHO 1HBAJIAHICTh; IIOMICSIYHOI IPOIIOBOI TOIOMOTH 0c001, SIKa MIPOKHUBAE PA30OM 3
oco0oto 3 iHBamigHicTIO | un Il Tpyny BHACTIAOK NICHUXIYHOTO pO3JIaLy; JOIIOMOTH IiTSIM, OATBKH SKUX YXUISIOTh-
s BiJI CIUIATH aJlIMEHTIB, HE MalOTh MOXKITUBOCTI yTPUMYBATH IUTHHY a00 MicIle MPOKUBaHHS X HEBiTOMe; II0-
MICSTYHOT aJIpECHOT TOTIOMOTH BHYTPIIIHBO MEPEMIIIEHUM 0c00aM IS MTOKPHUTTS BUTPAT Ha MPOKUBAHHS, B TOMY
YHUCIIl Ha OIJIaTy XKHUTIOBO-KOMYHAIBHUX MOCYT; THMYACOBOI JIeP)KaBHOI COLIabHOI TOTIOMOTH HEMPaIto0yiit
0c00i, fiKa TocATIIa 3arajIbHOro MEHCIHOT O BiKYy; MiNbIH, sIKi 0yJI0 MPU3HAYECHO paHille.

BiamnoBigHo 10 3MiH y 3aKOHO/IaBCTBI, Ha BUIA 10K, KOJIM OTPUMYyBadaMH JepKaBHOI COIIaJIbHOT JOIIOMO-
T'H IIPOITYIIIEHO CTPOK ITEPEOTIISAY JOIIOMOTH, BUIUIATA TAKAX BUIIB TOTIOMOTH HE 3yMTUHSETHCS HA TIEPi0JT BBEIICH-
HSI BOEHHOTO CTaHy Ta OJHOTO MICSIIS MICIIs1 HOTO MPUITMHEHHS Y1 CKAaCyBaHHS. TpUBAICTh BHIUIATH JTOTIOMOTH
HAJA€THCS MIOMICSYHO 3 MICSIS 3BepHEHHS Ha BeCh MepioJ] BBEJCHHS BOEHHOTO CTaHy TUIIOC OJHMH MiCALb Micis
WOro MPUIMHEHHS YU CKaCyBaHHS, BUILJIAUY€EThCS 3a MOBHUH MicCALlb HE3AJICKHO B IaTH 3BEpHEHHsI 3a ii HaJaH-
HSM Ta JaTH MPUNUHEHHS Y1 CKaCyBaHHS BOEHHOTO CTaHy [4].

YPSI TAKOXK YXBAJIUB PINICHHS, po3po0iieHe MiHICTEepCTBOM COIIATBHOT IMOJTITHKY, sIKE 3a0e31euye MOX-
JIUBICTh TIOIIMPUTH JOJATKOBI BHILIATH BiJl MDKHAPOAHHUX OpTaHi3alliil Jyisl MEIIKaHIIB TEPUTOpPIH, SKi THMYa-
COBO OKYIIOBaHi, IEOKYIIOBaHi a00 3HAXOAATHCSA B 30HI aKTUBHUX O0HOBHX Hii. Tak, BiAMOBITHO 0 MOCTaHOBH
Kab6inery MinictpiB ykpainu Ne 457 Big 16 kBiTHs 2022 p. «[Ipo miagTpUMKy OKpeMHUX KaTeropii HaceneHHs, sike
MTOCTPXKIAIIO Y 3B 3Ky 3 BIHCHKOBOIO arpeciero pociiichkoi deaepariii MpoTH yKpaiHny, mepeadaqaeThCs MOKITH-
BICTh HAJIaHHSI MIATPUMKH y BUTJISI TPOIIOBHX BHILIAT, IUITXOM HaJlaHHS JOIIOMOTH MI>KHAPOIHUMH OpTaHi3aili-
sIMH 4epe3 Tatdopmy e€Jlomomora [6].

Jannit npoekT peanizoBaHo MiHICTepCTBOM COLIANBHOI MOJIITUKK YKPAiHU 3a MATPUMKH MiHicTepcTBa
mudpoBoi Tpanchopmarii ykpainu ta [Iporpamu po3sutky OOH B ykpaiHi, BiIIIOBiIHO 10 3aBIaHb MEMOpPaH-
JyMiB MiHicTepCTBa COIIATbHOI MOJIITHKK yKpainu 3 Miciero MixHapogHoro Komitery UepBoHnoro Xpecta B
ykpaini Ta ToBapuctsa Yepororo Xpecra ykpaian, KOHICE®, BeecBiTHbo1 pomoBomsuoi nporpamu OOH Ta
ynpasiiHas BepxoBHoro komicapa OOH y cnipaBax OikeHIIiB.

3 15 yepsusa 2022 poky cTapTyBaB HOBHII €Tal JOIOMOTH, BiAIOBIAHO A0 SKOTO B paMKax peajizalii mpo-
€KTY MepeadayeHi 10IaTKOB1 3aX0IH COIIAIbHOT MATPUMKH HaO1IbI Bpa3IuBHUX KaTeropiit HaceneHHs. [Iporpa-
MU TpomioBoi goriomord Bix FOHICE® «CrinbHO» — I1e J0J1aTKOBa MiATPHUMKa 0araToliTHUX YKPATHChKUX CiMei
M7 9ac BifHW. 111 IporpaMa rpoIIoBOI JOIOMOTH CTajla MOYKIIMBOIO 3aBJsKW (piHaHCYBaHHIO EBponelchkoro
Coro3y, ypsiny Itanii, llIBencekoi arenmii mi>kHapogaoro po3Butky SIDA Ta neHTpaisHOro (OHIY pearyBaHHs Ha
Haa3Bu4aiHi cutyaiii CERF.

IIpaBo Ha Bumary gonomoru 3a paxyHok komriB FOHICE® maroTs Taki kateropii HaceiIeHH:

— ¢ciM’1, 0 CKIIaIy SIKHUX BXOISITH TPOE 1 OlbIIe IiTeH, BikoM 10 18 pokiB;

— ciM’, 10 CKITIaay SKMX BXOAMTH MPUHANMHI OJTHA TUTHHA 3 IHBAIIAHICTIO 10 18 poKiB.

Jonomora HagaeThCst CiM’sIM, HE3aICKHO CTATYCy BHYTPIIIHBO MMEPEMIIICHUX 0Ci0, sKi mepeOyBaloTh y
OyIb-IKOMY PETiOHi yKpaiHH, ajie 32 YMOBH, II0 BOHH HE OTpuUMyBaiu rpomoBoi gornomoru Bii FOHICE®D un
iHIIO{ Mi>KHAPOIHOT I'yMaHiTapHOI oprasizarii mcis 24 motoro 2022 poxy. Cyma rpomoBoi JOOMOTH Ha MicAIlb
cxiragae 2 220 TpH Ha KOXHOTO WieHa ciM’i, aje He Oiiblie sK Ha 1 ATboX ocib. Ctanom Ha 10 ceprast 2022p.
IOHICE® nanaB momomory nonan 112 000 poxunawm, ski BuxoBytoTh 331 000 miteit, 3okpema 33 000 miteit 3
inBamigHicTO [7].

MiHicTepCTBO COMiaIbHOI MOTITHKN YKPAiHH 3aBEpIIye poOOTY Hal MPOEKTOM 3aKOHY PO YHIBEpCATbHY
JepKaBHY COIliaJbHY JOIIOMOTY, SIK OCHOBHHUH 3aci0 IMOJONaHHS CKIIATHUX XUTTEBUX OOCTAaBUH. 3aKOHOIIPOEKT
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MIOLIMPIOETHCS Maibke Ha IBa MUTLIHOHU POJIUH, SIKI BUXOBYIOTH AiTel Ta OijIbllIe HiIX K Ha IHATh MUJIbHOHIB JIITHIX
JII0JIeH Ta JoZei 3 1HBaNiIHICTIO, AKI OTPUMAIOTh FapaHTOBaHy Jep)KaBy OMOMOTY.

«yHiBepcaJbHa coLliaNbHa JOIOMOra KOHCOMIY€E Pi3HI BUIU AEP>KaBHOI JOIOMOTH, iepeadadeHi y moHaj
10 HOpMATHBHUX aKTaX, SKi MOXKYTh HaITaBATUCH JIFOIMHI TPOTITOM YCHOTO XUTTEBOTO IIUKITY», 3a3Hayae MiHicTp
COoLiabHOI NOMITHKH [8].

BucHoBku. TakuMm 4MHOM, CTBOPEHHS MEXaHI3MIB B paMKaxX HOBUX MPOTpaM I'POILIOBOi TOTIOMOTH Ipa-
mroe. OTpUMAaHHS COIIABHUX BHILIAT 3IIHCHIOIOTHCS IO BCiM TEpHUTOpIi YKpaiHU, B TOMY YHCII HA THMYacOBO
OKYITOBaHi# YaCTHHI YKpaiHH Ta B perioHax BEJACHHS aKTUBHUX OOHOBHX M.

3aKoH Mpo yHiBepcaIbHy AepKaBHY JOIIOMOTY CITPOMOXKHHM JaTH BiINIOB1/Ib HA PSI TUTAHb 3 OTPUMAaHHS
JOTIOMOTH y TIOZIOJTaHHI CKIaJHHUX XUTTEBUX CUTYaLliH.
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I'namie O.

T'apmonizayin yueinbHozo 3akonooascmeay chepi 3axucmy npasa e1acHoOCmi Ha 00°€KMU HEPYXOMO20 MAll-
Ha 6 00206IpHUX 30006’ AZAHHAX WINAXOM NEpedaui npas ma 0006’°4a3Kie NOKynysa y pasi npooay;cy 4acmiu 6 CRiibHii
enacnocmi 3 npagom/

Y cmammi kpizv npusmy eeponeiicbko2o 3ak0H00ABCMBA OOCIONCEHO 3AXUCH NPABA 6IACHOCIE HA 06 €Kmu
HePYXoM020 MAtiHa 8 0020GIPHUX 30008 SI3AHHAX WIAXOM nepedadi npag ma 0606 ‘a3Kie NOKynys y pasi npooasicy 4acm-
KU Yy CRiAbHIl yacmkogitl enacnocmi. IIpono3uyii ma no6o6eedenHs 000 600CKOHANIEHHS 3aXUCIY NPA6a 6lACHOCMI
Ha 00 €KmMu HEPYXOMO20 MAUHA GHOCAMbCS WAXOM Nepedayi npae ma 0608 A3Kie NOKYnys y paszi npooagicy 4acmki y
CRINBHI 81ACHOCMI Y 00208IPHUX 30008 "SA3AHHX.

Y niocymky eapmo 3aznauumu, wo yKpainceka npasoea cucmema mMae HU3Ky C60ix nepeeae i CUIbHUX CIOPIH,
npome 8 KOHmeKcmi eapmoHizayii 3axonoodascmea 3 npasom €sponeticokoco Cow3y € KilbKa KIo408Ux MOMEHMI8, 5Ki
cio supiwumu. Hanpuxnao, npu adoanmayii 3akonooascmea Ykpainu HeobXioHo 3abe3neuumu He auuie 11020 8i0No-
8iOHICMb acquis communautaire, a U mMexamizm 1020 peanizayii. Tym euHuUKAE NUMAHHS, WO YACMO HABIMb HALLOOCKO-
Haniwuil HOpMAamMUGHULl aKkm 00CUmMyb CKIAOHO peanizyeamu Ha npakmuyi. Tomy éasxcaueo 2ogopumu npo 06a acneKxmu
aoanmayii 3aKOHO0A8cMBa. PopmanbHull, AKUl nepeddayae npusedeHHs. HayYlOHAIbHO2O 3aKOHO0ABCMEd V 8ION0BIO-
Hicmb 00 acquis communautaire, ma NPAKMUYHUL, AKULL NOJIA2AE Y CMBOPEHHT YMOG, HeOOXIOHUX OiA 3ACMOCY6ANHSA
aoanmosanozo 3akonooascmaa. Ilonpu ece, Yrpaini éce sic sapmo supobumu 61acui nioxoou 0o supiuienHss npooremu
eapmoHnizayii 3axonodascmea 3 npagom €C. Hacamneped ioemwcsi npo mpancnosuyiio oupekmue €C'y sHympiute 3a-
KOH00a8cmeo YKpainu i npsame 3acmocy8arnts OKpemux nonodcets npasa €C Ha HAYiOHAIbHOMY DIGHI.

Knrouosi cnoea: oxopowua, eéracricme, 00’ekmu Hepyxomocmi, 00208ipHi 30006 s3aHHSA, CHITbHA YACMKO8A
BIIACHICMb.

Formulation of the problem. The issue of harmonization of Ukrainian legislation with European rights
was one of the most significant conditions for increasing cooperation with EU member states. However, taking
into consideration russia’s major aggression, this question, apparently, became the most important one for getting
guarantees of protection and potential European integration. In a bid to approach domestic legislation to the
European one, it is necessary to take a hard look at a series of questions. It should be noted that Ukraine began this
path in the early 90s by signing the Partnership And Cooperation Agreement (PCA) in 1994, after its entry into
force, the above-mentioned process of harmonization acquired not only a theoretical character, but also clear legal
foundations and various forms.
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For example, contractual obligation-legal protection of ownership of real estate occurs when the terms of
contracts are violated. These forms of protection are applied in case of failure or improper fulfillment of contrac-
tual obligations. We would like to consider such a contractual obligation-legal method of protection, which suc-
cessfully corresponds to the protection of ownership rights to real estate objects, such as the transfer of the rights
and obligations of the buyer in the case of the sale of a share in a joint ownership.

Nowadays the attention of Ukrainian scientists is mainly focused on the general problems of property
rights protection. However it is not enough. Today, the need to develop new scientific recommendations for further
improvement of the current property legislation regarding specific property and its protection, as well as improve-
ment of the practice of its application, is urgent.

Consideration and resolution in courts of civil cases regarding the protection of ownership rights to real
estate objects is complicated by the presence of certain contradictions in the civil legislation of Ukraine, associ-
ated with constant changes to the legislation on the protection of ownership rights to real estate objects, with the
absence of clear criteria for differentiating methods of protection ownership rights to real estate objects and their
confirmation in the Civil Code of Ukraine. This circumstance does not contribute to proper law enforcement
practice. Therefore, the solution of theoretical and practical problems of civil legal protection of property rights
to real estate is important for the improvement of relations in the researched area, which led to the author’s choice
of the presented research topic. We would like to draw attention to the fact that not only the presence of conflicts
somewhat complicates the task, but also the widespread problem of granting authorities excessive powers. For
example, the authority of the National Commission for Securities and the Stock Market is to agree on the respec-
tive candidacies of heads of stock exchanges, depositories, the status of the stock exchange and the depository. In
the EU countries, in turn, self-regulatory organizations in the securities market are endowed with such powers.

Analysis of recent research and publications. Some issues of this problem were considered in the works
of individual authors, in particular: Yu.M. Andreev, V.V. Butnyov, 1.V. Bolokan, S.M. Bratus, M.I. Gavrilyuk,
O.V. Dzery, 1.O. Dzery, S.E. Dontsova, V.V. June, S.E. Demsky, I.P. Dombrovskyi, G.V. Eremenko, O.S. Joffe,
I.S. Kanzafarova, O.M. Klymenko, O.S. Krasilnikov, T.S. Kivalov, V.M. Kossak, N.S. Kuznetsov, V.V. Luts, R.A.
Maidanyk, S.M. Romanovych Y.M. Romanyuk, Z.V. Romovska, E.A. Sukhanov, I.V. -Spasybo-Fateeva, E.O.
Kharitonov, R.B. Shishka, Y.M. Shevchenko, O.S. Yavorska G.B., Yanovitska and other scientists, at the same
time, sufficient attention was not paid to this problem in the literature.

The aim of the research. In our case, it is most appropriate and correct to consider obligations in the tra-
ditional perspective of a purely civil construction as a relative civil legal relationship that mediates the dynamics
of property relations in the sphere of private law.

Main results of the research. As for the analytical method of protection, Article 358 of the Civil Code
of Ukraine, which defines the procedure for implementing joint partial ownership, states that co-owners can agree
on the procedure for possession and use of property that is their joint partial ownership. Each of the co-owners has
the right to provide him with the possession and use of that part of the joint real estate object in kind, which cor-
responds to his share in the right of joint partial ownership. And if this is not possible, he has the right to demand
from the other co-owners who own and use the joint real estate object, appropriate material compensation (para-
graph 3 of article 358 of the Civil Code of Ukraine). The specificity of the joint real estate object leads to such type
of violations as the violation of the preferential right to purchase a share in the joint real estate object.

However, under the influence of social and economic reforms and the implementation of the norms of Art.
358 of the Civil Code of Ukraine, which made it possible to conclude an agreement on the order of ownership and
use of property that is in joint partial ownership, in relation to all types of property and between all subjects of civil
law, all restrictions were canceled [5, p.64-67]. Moreover, we believe that in order for the rights of the co-owner to
be better protected in the event of a violation of his right to ownership of real estate objects, it would be worthwhile
for the legislator of the conclusion of this contract to set out, as an obligation, and not as the right of co-owners and
to paraphrase Part 2 of Art. 358 of the Civil Code of Ukraine as follows: «Co-owners must agree on the order of
ownership and use of property that is their joint partial ownership».

The agreement on the procedure for ownership and use of property in joint partial ownership allows each
of the co-owners, in accordance with their needs, to optimally realize the right of ownership of the joint property,
therefore, its importance in the study of the claim for the transfer of the rights and obligations of the buyer in the
case of the sale of a share in joint ownership, it is difficult to overestimate how mandatory — the legal method of
protecting the ownership of real estate objects.

We draw your attention to the fact that the agreement on the order of ownership and use of common prop-
erty can be concluded between all participants of joint partial ownership or between several of them. In the latter

136 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npasosHaBcTBa. 3 (31)/2022



LinsinbHe npaso i umsinbHUM npouec. CimerHe npaso. Tpyaose npaso.
MixHapoaHe npueaTHe nNpaso. [ocnogapcbke npaso. FocnogapCcbKo-npouecyasnbHe npaso.

case, the written consent of all participants of joint partial ownership is required to establish the order of ownership
and use of the property or its specific parts. In the presence of an agreement between the participants of joint partial
ownership on the order of ownership and use of the property or with their written consent or in the presence of a
court decision on the order of ownership and use of the property (specific parts of it), the order of ownership and
use of specific parts of it (property) in accordance with the size of the share of each of the co-owners, at the request
of the parties, can be established in the agreement on the alienation of the property share by the owner [2, c. 303].

As for joint property, European countries have a well-developed regulation of this issue, especially when
the issue concerns the property of spouses. First of all, there are several types of joint ownership:

The legal regime of universal property community of spouses is the regime of absolute community of
property, which provides for the unification of all property and all debts of each spouse, including premarital
assets, into a single property mass by virtue of marriage registration. Also, property and debts acquired by each
of the spouses during the period of marriage, which includes inheritance and gifts, are included in the specified
property mass. Let’s take the example of the Netherlands, where, although the legal regulation of property relations
of spouses has undergone a number of significant changes, the applied legal regime of property of spouses has
preserved the main features of universal property community. And although the legal regime under study no longer
applies by default in other European jurisdictions, it can nevertheless be applied at the choice of the spouses in a
number of European states (for example, France (p.1526 Civ.Code), Germany (Civ.Code §1416), Belgium (p.1454
Civ. Code), Luxemburg (p.1526 Civ.Code), Romania (pp.336-367 Civ.Code).

The legal regime of limited property community of spouses provides for the existence of three separate
property masses, in particular, private or separate property of each spouse and community property belonging to
both spouses («community property»).

This division reduces the number of possible disputes and well regulates all possible issues that may arise
in the marriage. However, they can exercise their right to alienate their share in the joint property only by notifying
the other participants in writing.

According to Art. 362 of the Civil Code of Ukraine, in the case of the sale of a share in the right of joint
partial ownership, the co-owner has a priority right over other persons to purchase it at the price announced for
sale and on other equal terms, except in the case of sale through public auctions. That is, a participant who intends
to sell his share in joint property must, first of all, offer it to other co-owners. Such a situation may arise when
several co-owners have expressed the desire to purchase a share in the right of joint partial ownership, in which
case the seller has the right to choose the buyer. And only if all co-owners refuse to exercise the pre-emptive right
of purchase or do not exercise this right in relation to real estate within one month, and with regard to movable
property - within ten days from the date of receipt of the notice, the seller has the right to sell his share to another
person. Failure to fulfill this condition is a violation of the preemptive right to purchase a share. In this case, an-
other member of the joint property, according to Clause 4 of Art. 362 of the Civil Code of Ukraine, within one year
may apply to the court with a claim to transfer to him the rights and obligations of the buyer under the contract
of sale, concluded by a participant in joint partial ownership regarding his share in violation of the preemptive
right of another participant in this joint ownership to purchase this share. But, giving co-owners a privileged right
to purchase a share, the legislator did not take into account that the seller has the right to independently set such
a price that will be unattainable for the co-owners, and they will refuse to buy, and he can sell to an outsider at a
lower price [3, ¢.50].

Co-owners of joint partial property when carrying out transactions with this property are not «third»
persons, since the owners dispose of joint property here. In essence, we are talking about the execution by one of
the participants of a deed for the disposal of joint property on behalf of all co-owners who are subjects of a joint
obligation on the part of the alienator of the property.

The lack of consent of all participants in joint partial ownership means that the participant performing
the transaction does not have the necessary authority to perform it on behalf of the remaining participants. Since
all co-owners have the right to the object of joint partial ownership, the participation of each of the co-owners is
necessary to carry out the transaction with it. When executing a contract by one of the participants, he needs the
consent (authorization) of each co-owner. Therefore, transactions made without the consent of all participants of
joint partial ownership are prima facie invalid. However, if we do not take into account the entire complex of rela-
tions between the remaining co-owners, the co-owner who performs the transaction, and the counterparty of the
person who performs the transaction, it turns out that for the purpose of considering the issue of objection, it is
necessary to trace only the transaction performed between two of its participants (sub’ objects of opposing wills),
the co-owner alienating the property, and his counterparty - the buyer under the contract. Since the third party
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(other co-owner) is not directly involved in the transaction (expression of will), its expression of will has no con-
stitutive value for the transaction and it is recognized as the third person in relation to the parties to the transaction.
In addition, the other party to the contract (the buyer) may not even know that the property is in joint ownership,
or that the other co-owners object to the alienation. Therefore, we believe that it is impossible to invalidate the
relevant transaction if the other party was in good faith. This feature should be preserved in order to protect the
interests of the owners. In our opinion, leaving the deed in legal force is admissible in those cases when, despite
the lack of consent of the remaining co-owners of the joint partial property, it will be established that the executed
deed was in the interests of all without excluding the co-owners. However, when applying this criterion, you need
to be especially careful, because the implementation of such a transaction violates the right of the remaining own-
ers to dispose of their property at their discretion. Therefore, in order to leave the deed in legal force, very strong
evidence is required that, despite the objections of the remaining co-owners, the deed corresponds to their interests.

An important feature of the application of this method of protection of ownership rights to real estate ob-
jects is the presence of ownership rights to real estate objects to the disputed item in the possession of the buyer,
because together with the transfer of the thing, the seller is obliged to transfer to the buyer the right of ownership of
the thing in full, so that the buyer can exercise all the powers of the owner without any restrictions and obstacles.

The transfer of the rights and obligations of the buyer in the case of the sale of a share under a contract in
joint shared ownership is a contractual obligation - a legal way of protecting the right of ownership of real estate
objects, because there are no absolute legal relationships between co-owners. The procedure for ownership and use
of property that is joint partial ownership is established by the co-owners in the contract. However, such a contract
was not investigated in terms of the protection of property rights to real estate, so there was some uncertainty with
the above method of protection of property rights to real estate.

Conclusions. In general, when considering the above-mentioned category of cases, the courts generally
resolve cases correctly, therefore, we believe that the transfer of the rights and obligations of the buyer in the case
of the sale of a share under a contract in joint partial ownership may well be considered a separate way of protect-
ing the right to ownership of real estate objects, that is violated, because there is no exhaustive list of ways to
protect the right of ownership of real estate objects and in order for this method to be an effective way of protecting
the right of ownership of real estate objects in civil law and the right of ownership of each person can be protected,
the courts need to facilitate the uniform application and compliance with the requirements of the current legisla-
tion, the elimination of deficiencies through various procedural methods, taking into account the explanations of
the Supreme Court.

Summarizing all of the above, we can conclude that the Ukrainian legal system has a number of its ad-
vantages and strengths, however, in the context of the harmonization of legislation with the law of the European
Union, there are several key points that should be resolved. For example, when adapting the legislation of Ukraine,
it is necessary to ensure not only its compliance with the acquis communautaire, but also the mechanism of its
implementation. At this point, the question arises that often even the most perfect regulatory act is quite difficult to
implement in practice. That is why, it is important to talk about two aspects of the adaptation of legislation: formal,
which involves bringing national legislation into compliance with the acquis communautaire, and practical, which
consists in creating the conditions necessary for the application of adapted legislation. Despite everything Ukraine
should still develop its own approaches to solving the problem of harmonizing legislation with EU law, first of
all, we are talking about the transposition of EU directives into the domestic legislation of Ukraine and the direct
application of certain provisions of EU law at the national level.
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LEGAL REGULATION OF THE MEDICINES REIMBURSEMENT IN
UKRAINE: IMPLEMENTATION OF INTERNATIONAL EXPERIENCE

The article is devoted to the problems of legal adjusting of relations concerning the reimbursement of the cost
of medical services by the state for the benefit of subjects of the pharmaceutical industry: manufacturers, pharmacies,
healthcare institutions, etc. The nature of reimbursement relations was investigated.

Current domestic legislation on reimbursement is fairly new and is the result of implementing the principles of
regulatory policy in the field of health care adopted in the EU. It was also developed to implement the provisions of the
Association Agreement between Ukraine and the EU. Therefore, it is logical to conclude that the domestic legislation
has a number of disadvantages, in particular regarding the extremely narrow list of diseases for the treatment of which
medicines can be reimbursed. In addition, the fact that only the NHSU may be party to reimbursement agreements
significantly reduces the opportunities for practical implementation of state guarantees in the sphere of public health
care. Instead, expanding the scope of subjective relationships at the expense of local governments will significantly
increase the effectiveness of public policies on the availability of medicines.

The analysis of foreign experience has made it possible to establish the effectiveness of such principles of the
reimbursement system as therapeutic expediency and value for money / treatment. These principles are the foundations
of the reimbursement systems in Germany, France, the United Kingdom, the Baltic States, the Czech Republic, Slovakia,
etc. The attention is also drawn to the experience of the United Kingdom in maintaining a register of medicinal products
which may be subject to reimbursement mechanisms, the inclusion to which is based solely on information about the
efficacy of such medicinal products as confirmed by clinical trials. All of this requires further study in order to introduce
the legal support of the medicines reimbursement relations into the domestic practice.

Keywords: reimbursement, medicines, state regulation of pharmaceutical industry, availability of medicines,
state guarantees.

Maiixa H., Tpyganoesa IO., JIykawiog P.

3akonne pecyntoeannn KOMnencayii MeOuyunu ¢ Ykpaini: euxonanus zpasys 30ipnoi 0oceioueni

Y emammi posensanymo npobaemu npagogozo pecynr08anHs GIOHOCUH 3 BPUBOOY peimOypcayii TiKapCcbKux 3aco-
6i6, MoOMO 8iOUWKOOY8AHHSL 6APMOCII IIKAPCLKUX NOCHY2 3 BOKY 0epicasU HA KOPUCTb SUPOOHUKIS, ANMEUHUX MEPEIC,
3aK1a0i8 0Xopouu 300p06)s mowjo. Jocnioxicerno npupody 8ionocun peimbypcayii. Bcmanosneno, uwjo mexanizm 8iouiko-
O0Y8anHs 6APMOCHI AIKAPCHKUX 3ACO0I8 € CNOCOOOM 3abe3nedents 0epHCABOI0 GUKOHANHS 2aPAHMINL 3A2ANbHOOOCTY N -
HOCMI MeOUYH020 00CIY208Y8aHHI Ma MeOudHUx nocaye. /Josedeno, uo 6iH NOEOHYE 8 cOOI OOHOUACHO eKOHOMIYHULL

© Maika Nataliia, Yulia Trufanova, Rostyslav Lukashov, 2022

140 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npasosHaBcTBa. 3 (31)/2022


http://orcid.org/0000-0002-5676-980X

LinsinbHe npaso i umsinbHUM npouec. CimerHe npaso. Tpyaose npaso.
MixHapoaHe npueaTHe nNpaso. [ocnogapcbke npaso. FocnogapCcbKo-npouecyasnbHe npaso.

3MICm, WO PO3KPUBAEMbCSL Yepe3 IHCMPYMEHmMU KOMREHCayii 3a paxyHOK KOWMIE 0epicagHozo 0100dcemy sumpam
cybrekmig ghapmayesmuunol OLsbHOCHI, a maKkodc npagosuti smicm. Ocmannii 3a6e3newyemob st KOMINIEKCOM HOpMA-
MUBHO- NPABOBUX AKMIB, OCHOBHULI PE2YISAMOPHUTL BNIUG AKUX CHPAMOBYEMbCS HA (POPMYBAHHS YIMKUX MA NPO3OPUX
3acad peimbypcayii. IIposedenuil ananiz cyuacHo2o YKpaiHCcbKoeo 3aKOHOO0A8CMEA 6 AHANI308aHIl chepi npoOemMOoH-
CMpY6as HASBHICHb CYMMEGUX HEOOIKI8 ma nompedy NOWYKY HOBUX epEeKMUBHUX MEXAHIZMIE OePIAICABHO20 Pecyio-
sanst. OCHOGHUIL AKYEHM ) YbOMY KOHMEKCI CHPSIMOBAHO HA BUBYEHHS 3AKOPOOHHO20 00CBIY, 30KpemMa 08I0y KpaiH
€C. Oxpemo Oyn0 00CHiONCEHO PopMU Ma Memoou 0epHCABHO20 Peyl08AHHs OOCMYRHOCMI IKAPCLKUX 3Ac00i8 y
maxux Kpainax, ax Hiveyuuna, @panyia, kpainu barmii, Ilonvwa mowo. /Josedeno ichy8anHa 080X OCHOBHUX Mooenell
8IOHOCUH peimOypcayii, uwe 00Ha 3 AKUX nepeddayae KOMIEHCAMOPHi MEXAHI3MU 3a PAXYHOK OePHCABHUX KOUIMIE.
Tnwa moodenv nepedbauae 30inbuIeHHS COYIANLHOL 8i0N0GIOANLHOCTI BUPOOHUKIG TIKAPCLKUX 3AC0DI6 uepe3 MeXanizmu
30eulesieHHss OCMAHHIX 0J1 coyianbHux nompeob. Buguenns moodeneu peimbypcayii ma 0epicasrol niompumxu gapma-
KOJ02iUHOI 2any3i 3a KOPOOHOM BIOKPUBAE HOBI MONCIUBOCT OISl BOOCKOHALEHHS 8i0N08IOHO20 HANPAMKY 0epHCABHOL
noaimuku 8 Ykpaini. 3po0.ieHo 6uCHO8OK uj000 HeoOXIOHOCMI NOOAILWOT Oemanizayii 3aKOHO0A8UUX NOJIONCEHb, 30Kpe-
MA WISIXOM 66E0EHHS 8 NPAKMUKY 20CN00APCbKOI isiibHOCmi CY0)EKMIG (hapmayesmuinol 2any3i okpemozo 0020680py
peimbypcayii ax 3acoby npakmuunoi peanizayii OepaicasHux eapanmiil y cghepi komnencayii apmocmi AiKApCbKux 3a-
cobis.

Knrouosi cnosa: peimbypcayis, nikapcoki 3acobu, 00208ip peimbypcayii, 0ocmynHicms JiKapCbKux 3acoois,
Oepoicagni eapanmii.

Formulation of the problem. The pharmaceutical sector is simultaneously one of the most attractive
and one of the most difficult industries, the former in terms of profitability and the latter in terms of production
and economic turnover relations. For business entities, such as manufacturers, pharmacy chains and other actors
in the relationship regarding the production and circulation of medicines, the existence of transparent, stable
and progressive mechanisms for state regulation of the industry is crucial. In this context, the primary task is to
develop regulatory support for the pharmaceutical industry, including the creation of optimal conditions for the
implementation of contractual relations. Expanding a modern understanding of the content and subject areas of
contractual relations in the Ukrainian pharmaceutical sector is not possible without active and thorough study
of foreign experience. The emergence of new models and new forms of activity in the analysed sector of the
economy requires increased attention from public authorities. Various forms of state participation, predominantly
incentive in nature, are considered inter alia as means of stimulating the economic activity of the pharmaceutical
market entities. However, the involvement of the state results not only from the desire to stimulate and develop
the pharmaceutical industry, but also because of the social responsibility to citizens to implement state guarantees
of medical care accessibility. The latter is achieved through a reimbursement mechanism. The relevance of the
legal regulation of reimbursement relations is dual. Firstly, the mechanism of medicines reimbursement in Ukraine
needs substantial improvement; secondly, the economic potential of reimbursement can significantly stimulate
economic activity of pharmaceutical manufacturers and substantially increase the availability of medical services
in Ukraine.

Analysis of recent research and publications. The study of the legal nature and legal support of the
reimbursement agreement is based on the modern domestic legislation, as well as on the works of leading scientists
in the this area, in particular A. V. Belichenko, T. V. Blashchuk, R. M. Voron, A. A. Kotvitska, I. V. Kubarieva, Yu.
Ye. Kurylenko, N. M. Levchenko, A. S. Nemchenko, D. O. Plekhanov, A. S. Poltavtseva, and others.

The aim of the research is to study foreign experience of reimbursement, in particular the experience of
EU countries.

Main results of research.The pharmaceutical sector is one of the most important economic areas in terms
of social responsibility and social guarantees of the state. Establishing the availability of health care at the level
of constitutional guarantees, the state should thus regulate relations concerning the production and distribution
of medicines, which will allow reaching the maximum level of guarantees instilled in the law. The medicines
reimbursement mechanism is at the forefront in this context, as it is the simplest and most effective means of
providing the public buying medicines with social guarantees.

In this context, exemplary is the opinion of D.V. Pinchuk, who in his research concludes that «The
complex, multi-level and multidimensional regulation of the pharmaceutical sector and its social significance
for the population of the country necessitate an adequate understanding of the essence of the state regulatory
policy in the field of medicines trade. It should be considered as a set of state measures aimed at improving
the legal regulation of economic relations on the pharmaceutical market and administrative relations between
regulatory authorities. Unlike other spheres of regulation, it aims to ensure the physical availability of quality
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medicines through the establishment of rules for public procurement of medicines, regulation of their wholesale
and retail trade, control over the quality of medicines, as well as the economic availability of medicines to the
end consumer through reimbursement» [1, P.15]. This posit of the scientist gives us an understanding that the
mechanism of reimbursement has a dual nature: legal and economic. In terms of economics, it is considered as a
means of stimulating the economic activity of pharmaceutical manufacturers. In terms of law, the reimbursement
mechanism is a means of providing state guarantees in the field of the medicines market regulation.

As R.A. Maidanyk notes «Reimbursement is the common name used in international healthcare practice
for the process by which the health care system influences the availability of medicines and medical services to the
public. The basic principle of pharmaceutical assistance is to ensure the economic (price) and physical (availability
on the market of the country) accessibility of medicines for all segments of the population, achieved through the
mechanism of state pricing regulation» [2, P. 168-169].

All this gives grounds to argue that reimbursement is possible only in the conditions of public-partner
relations, since both state and private sector entities are parties to these relations, which, based on their legal
nature, must be formalized by contract.

Thus, it seems quite reasonable to use the definition of reimbursement proposed by A. S. Poltaviseva,
who understands this phenomenon as «a means of state regulation of economic activity in the pharmaceutical
field, which entails partial compensation of the medicinal product costs at the level of the reference price, taking
into account marginal supply and marketing (retail) allowances in favour of the economic entity. It is aimed
at establishing a socially oriented level of prices for medicines and medical products for certain categories of
individuals and is used in combination with state regulation of prices for medicines to rationalize the state budget
expenditures» [3, P. 226-232.]. This approach reveals another important feature of reimbursement as a mechanism
for public-private relations - the rationalization of public spending.

Summarizing the above, we can conclude with our own definition. Thus, reimbursement is a system of
relations drawn up by means of a special contract built on the principles of public-private partnership between
state bodies and manufacturers of medicinal products. It provides for making the medicinal products available
to the population in the amount necessary to ensure the implementation of the system of state guarantees for the
availability of health care, and at the same time ensuring high economic performance of the pharmaceutical market
actors through instruments of medicines cost compensation, or promoting their activities in another way — by
creating a competitive environment on this market.

Current Ukrainian legislation in this field is based on a number of state guarantees, reflected in particular
in the Constitution of Ukraine, Fundamentals of the legislation of Ukraine on health care, the Law of Ukraine «On
Medicines», etc.

Thus, according to Article 49 of the Constitution of Ukraine «Everyone has the right to health care,
medical care and health insurance. Health care is provided by state funding of relevant socio-economic, health
and wellness, and prevention programmes. The state creates conditions for effective and accessible health care for
all citizens» [4]. This norm is the starting point and it is also crucial for the whole legal support of reimbursement
relations in Ukraine. It is detailed, and its content is expanded in other legal acts, and in fact it is this state
guarantee regarding the accessibility of health care that serves as a benchmark for the development of the whole
range of state policy instruments in the sphere of regulation for the pharmaceutical market and activities of the
pharmaceutical industry.

The above provision of the Constitution of Ukraine is best revealed in the system of health care principles,
which are established in Article 4 of the Fundamentals of the legislation of Ukraine on health care. Some of the
main principles are: «Recognition of health care as a priority activity of society and the state, one of the main
factors of survival and development of the Ukrainian people; respect for the human and citizen rights and freedoms
in the field of health care and the provision of related state guarantees; citizens’ equality, democracy and public
access to health care and other health care services, etc. » [5]. The outlined principles reflect the organizational
and legal aspects of the medicines market regulation, and form the boundaries of state influence on the health
care sector, setting indicators whose achievements will demonstrate the completeness and effectiveness of public
administration in the specified field.

This is most clearly defined in the provisions of Art. 8 and Art. 54-55 of Fundamentals of the legislation
of Ukraine on health care, which define the basic principles of state protection of the right to health care, as well
as the mechanisms, procedures and limits of medicines provision.

In addition, the availability of medicines and medicinal products is guaranteed by the Law of Ukraine «On
Medicines», which does not directly indicate the existence of a reimbursement mechanism, but does declare that
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the availability of medicines shall meet the needs of citizens and the minimum state standard of medical care. Thus,
according to Part 2 of Art. 3 of the said Law «for the purpose of exercising the right of citizens of Ukraine to health
care, the state ensures the availability of essential medicines, protection of citizens in the event of harm to their
health due to the use of medicines for medical purposes, and provides benefits and guarantees to certain groups of
the population and categories of citizens by providing them with medicines in case of illness» [6]. Therefore, the
state understands the reimbursement mechanism as a way of ensuring citizens’ access to medicines and creating
appropriate state regulation mechanisms aimed at securing the interests of both manufacturers and consumers.

It should be noted that the implementation of the reimbursement mechanism in the domestic legislation
was made possible by the implementation of the provisions of the Association Agreement between the EU and
Ukraine as a prerequisite for sustainable development and economic growth [7]. However, as noted by T. Skaskiv,
as well as A.A. Kotvitska and I.V. Kubarieva, Law of Ukraine «<On Medicinesy, does not meet the requirements of
EU law, has a huge number of blanket norms, and is devoid of direct mechanisms for regulating many relationships
in the medical field. This, among other reasons, can explain the low efficiency of the practical implementation of
the reimbursement mechanism. That is why it is important to continue exploring the foreign experience, and in
particular the EU experience, to enhance the capacity of the domestic legal support for reimbursement relations [8],.
Overcoming the shortcomings of the domestic reimbursement system is possible, first of all, through widespread
implementation of certain provisions of Directive 2001/83/EC of the European Parliament and of the Council of
6 November 2001 On the Community Code Relating to Medicinal Products for Human Use; Council Directive
89/105/EEC of 21 December 1988 relating to the transparency of measures regulating the prices of medicinal
products for human use and their inclusion in the scope of national health insurance systems.

In the above-mentioned EU Directives, the states’ obligation to ensure the availability of health care services
is linked with mechanisms of economic incentive and economic cooperation between national governments of EU
Member States and pharmaceutical market participants to optimize the costs associated with reimbursement of the
partial cost of medicines to not only pharmacy chains, but also health care facilities and even to manufacturers of
medical drugs directly.

In general, as noted by R.M. Voron, all models of reimbursement relations that exist in different countries
of the world, may be divided them into two systems: state - purely social in nature and private - dominated by private
pharmaceutical assistance[9, P. 105-109]. The first model is of more interest as it involves active participation of
the state in the processes of reimbursement of medicines.

According to A. S. Poltavtseva, the most striking example of the practical implementation of this model
is the German reimbursement model, «which is based on the principles humanism and taking into account the
generally recognized level of achievements in medicine. This follows from § 70 of the Social Code of Germany
(hereinafter referred to as the SCG), which states that insured persons are guaranteed the provision of medical
services that are proportionate to their needs and meet the generally recognized level of achievement in medicine»
[10, p. 228-230].

We can conclude that the principle of therapeutic expediency of medicines is the basis for the reimbursement
system in Germany, which is not the case in Ukraine. This means that the reimbursement is not for the benefit of
a particular pharmacy institution or network, but for the benefit of a particular medicine, the use of which is most
appropriate to the needs of the protocol of treatment for a particular disease. In addition, the application of this
principle opens the possibility to apply a reimbursement mechanism even in the case of non-prescription drugs.

The UK’s experience is indicative of the existence of a separate register of medicines in this country - the
British National Formulary, in which entries are based solely on «information confirmed by evidence from clinical
trials. In this case, the reimbursement is based on the principle of correlation of the «efficiency / cost» indicators.
That is, a medicine must be no less effective and safe than a formulation with the same indications and have a
similar or better «efficiency / cost» indicator to be subject to the reimbursement mechanism.» [9, p.107-108].

Indeed, the existence of such a National Formulary is a logical practice for improving the efficiency of
state regulation of the pharmaceutical industry as a whole. However, it should be noted that the introduction of a
medicinal product into such a Formulary is only one of the conditions for applying the reimbursement mechanism.

A.V. Bielichenko notes that in the «old» EU countries (Great Britain, France, Italy, Germany, Austria,
Belgium, Norway, Portugal, Finland) the mechanisms of state regulation for providing the population with
medicines are based on the principle of centralization of state codes. In some European countries (Denmark,
Sweden and Switzerland), appropriate mechanisms, mainly based on decentralization, are in place. In many EU
countries, there is a furthering decentralization in the state regulation of providing medicines to the public [11, p. 9].
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Nevertheless, decentralization of public management of medicines cost compensation means only
expanding the possibilities for public funds allocated to these needs. This also means granting such powers to local
self-government bodies, which confirms the expediency of introducing relevant foreign experience in the domestic
practice of reimbursement relations. However, most EU countries have strict conditions and criteria for entering
medicinal products on such national formularies or registers.

It should also be noted that the principle of reference pricing can be based on the mechanism of
reimbursement, as A. S. Nemchenko and Yu. Ye. Kurylenko mention. For example, such practices, according
to researchers, are typical of countries such as the Polish Republic, Slovak Republic, Hungary, Serbia, and the
Republic of Latvia. They use the method of reference pricing as the main criterion for calculating the prices of
medicines subject to reimbursement. This method is also used in Ukraine, but its short period of application thus
far makes unambiguous conclusions about effectiveness unfeasible [12, p.17].

Onthe other hand, the diversity of methods and principles underlying the system of medicines reimbursement
in EU countries is offset by the existence of insurance medicine. According to O. Soldatenko «Compulsory health
insurance allows for more effective reimbursement mechanisms that can be reduced to two types of compensation:
for insured persons and for pharmacy institutions. The use of a mechanism, a list of state-reimbursed drugs or
medicines, and the level of reimbursement depend on the peculiarities of the national health care system and
the model of health insurance» [13]. For example, in France, reimbursement is applied to pharmacies, but to the
maximum extent possible provided for in the state budget. At the same time, verification of the implementation of
reimbursement programmes is carried out not only by the state, but also by local self-government bodies and even
insurance companies, which are also active participants of the reimbursement program, although not party to the
relevant contract.

Conclusions. Summarizing the above, the following conclusions should be drawn. First, an analysis
of the doctrinal provisions and studies of leading scientists has made it possible to formulate a definition of
reimbursement at theoretical level. Thus, reimbursement is a system of relations drawn up by means of a special
contract built on the principles of public-private partnership between state bodies and manufacturers of medicinal
products. It provides for making the medicinal products available to the population in the amount necessary to
ensure the implementation of the system of state guarantees for the availability of health care, and at the same time
ensuring high economic performance of the pharmaceutical market actors through instruments of medicines cost
compensation, or promoting their activities in another way — by creating a competitive environment on this market.

Second, current domestic legislation on reimbursement is fairly new and is the result of implementing the
principles of regulatory policy in the field of health care adopted in the EU. It was also developed to implement the
provisions of the Association Agreement between Ukraine and the EU. Therefore, it is logical to conclude that the
domestic legislation has a number of disadvantages, in particular regarding the extremely narrow list of diseases
for the treatment of which medicines can be reimbursed. In addition, the fact that only the NHSU may be party to
reimbursement agreements significantly reduces the opportunities for practical implementation of state guarantees
in the sphere of public health care. Instead, expanding the scope of subjective relationships at the expense of local
governments will significantly increase the effectiveness of public policies on the availability of medicines.

Third, the analysis of foreign experience has made it possible to establish the effectiveness of such principles
of the reimbursement system as therapeutic expediency and value for money / treatment. These principles are the
foundations of the reimbursement systems in Germany, France, the United Kingdom, the Baltic States, the Czech
Republic, Slovakia, etc. The attention is also drawn to the experience of the United Kingdom in maintaining a
register of medicinal products which may be subject to reimbursement mechanisms, the inclusion to which is
based solely on information about the efficacy of such medicinal products as confirmed by clinical trials. All of
this requires further study in order to introduce the legal support of the medicines reimbursement relations into the
domestic practice.
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PECULIARITIES IN CONCLUDING AN
EMPLOYMENT CONTRACT IN THE CODE OF LABOR LAWS AND
SIMILAR ACTS OF FOREIGN COUNTRIES

Jlocniooceno ykaadanHs cmpokogux mpyoosux 002060pie ma 002060pie HA HeausHaueHull mepmin. Bidobpa-
JHCeHo, AKI Odcepena 3apyOidcHUX Kpain CNPAMOBAHI HA pe2yit08aHHs NUMAHb, N08 A3AHUX 13 8CTNAHOBIEHHAM MPYOOo-
sux npagogionocun. Ha ocnogi 3apy6isicro2o 3akoH00a8Cmea, UHAUEHO, 3 AK020 BIKY 0c00a Modice OYmu Y4acHUKOM
mpyoosux npasogionocut. lIpoananizoeani oCHO8HI YMOBU, K 32i0HO i3 3AKOHO0ABCTNEAMU, CINAHOBISAMb OCHOBY 0I5
CMBOpeHHs ma QYHKYIOHY8ANHS MPYO0E020 002080pY. 3A3HAUEHO MAKCUMATLHY MPUBATICIbL CHIPOKOBO20 002080DY 8
PpisHux npagogux cucmemax. Pozenanymo ocobaueocmi yknadants mpyoogo2o 002080py 3 MAKoio Kame2opiero npayie-
HUKIB, AK poOIimHUKU-micpanmu. Po3Kpumo nousmms «KoMepyitiHoi maemMuuyiy ma HOpMAmueHO-npaeosi akmu 3apy-
OidCHUX KpaiH, AKI pe2ynioioms ye noHamms. 3’ac08ano 3micm ma nopaook ykaadanus «llaxmy npo He KOHKYypeHYiio».
3pobaeno 6ucHosoK, wo 6 npoyeci YKIaoaHHs mpyoo8o2o 002080py 3HAYHY POb 8idiepaiomeb maki 08a YUHHUKU, 5K
2POMAOSIHCMBO AOO NPABOBUTI CIAMYC NPAYIGHUKA.

Kniouogi cnosa: mpyoosuii 00208ip, cmpoxosuii 00208ip, 6e3cmpoKo8ull 00208ip, NPAYesLaumy8anis, pooo-
modaseyb, NPAYIGHUK.

Poperechna H., Hubiak K.

Peculiarities in concluding an employment contract in the code of labor laws and similar acts of foreign
countries

The conclusion of fixed-term employment contracts and contracts for an indefinite period was studied. It is
highlighted which sources of foreign countries are aimed at regulating issues related to the establishment of labor
relations. On the basis of foreign legislation, it is established from what age a person can become a participant in labor
relations.

The main conditions that, according to the legislation, form the basis for the creation and functioning of
an employment contract are analyzed. The maximum duration of a fixed-term contract in different legal systems is
indicated. The peculiarities of concluding an employment contract with such a category of workers as migrant workers
are considered. The concept of “commercial secret” and which legal acts of foreign countries regulate this concept are
revealed. The content and procedure for concluding the “Non-Competition Pact” have been clarified. It was concluded
that when concluding an employment contract, such two factors as citizenship or legal status of the employee play a
significant role.

Keywords: employment contract, fixed-term contract, permanent contract, employment, employer, employee.

Formulation of the problem. An important contract that almost everyone encounters in life, which
regulates and ensures the rights and obligations of the parties, plays a guaranteeing role, and confirms the existence
of legal relations - is an employment contract. It is worth noting that an employment contract operating within one
state is gradually losing its relevance. After all, given the pandemic, martial law, open borders, and mobility of
workers who work remotely, the study of the peculiarities of the conclusion and implementation of an employment
contract in foreign countries is gaining relevance.
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Analysis of recent research and publications. The issue of the employment contract and the practical
aspects of its conclusion were studied in the works of such scientists as O.M. Potopakhina, S.M. Prilipka, VI
Prokopenko, T. Kolesnik, K. Lewandowski, L. Mishalsky, I. Yatskevich, S.V. Venediktov and others.

The purpose of the article is to compare and find out what features are inherent in foreign countries when
concluding an employment contract.

Presentation of the main material of the study. The leading role in concluding an employment contract
is played by the age of the future employee and the type of contract, because it depends on, namely: the form of
conclusion, occupation, duration of the employment contract, the choice of regulations to regulate it.

The age at which a person has the opportunity to enter into employment in foreign countries varies from
14 to 16 years. For example, from the age of 15, you can get a job in Germany (for agricultural work, the age of
the employee can be reduced to 13 years), Italy, the Czech Republic, Austria, Finland, Sweden, and Japan. After
reaching the age of 16, an employment contract can be issued in Great Britain, France, Spain, Portugal, Hungary,
Brazil, and China [1].

We consider it expedient to begin research on contractual constructions regulating labor relations from
the fixed-term employment contract. It is concluded with a small privileged group of workers, which include
temporary, so-called “borrowed” workers, the underemployed, and immigrants. A characteristic feature of the
presented labor relations is their instability, because they are mostly concluded when there is an improvement in
the economic situation, and in case of its deterioration, usually terminate their effect. Examining the legal acts
regulating this type of agreement in foreign countries, it should be noted that the countries of the European Union
(hereinafter - the EU) have in common the implementation of the provisions of Council Directive 1999/70 / EC
of 28 June 1999 on the Framework Agreement. about work for a certain period. However, in addition to the above
Directive, countries have their instruments for regulating and concluding fixed-term contracts.

In ltaly, the issue of fixed-term work is regulated by Directive Ne81 /2015 of 15 June 2020, as well as the law
of 18 April 1962 “On the regulation of fixed-term employment contracts”. Under Italian law, this type of contract is
concluded in writing. Contracts for the performance of works valid for no more than 20 (calendar, working) days
may be concluded orally. The term of the contract can be up to 36 months, including the possibility of an extension.
In the case of concluding a fixed-term contract exceeding 12 months, the employer is obliged to justify the need to
conclude a fixed-term contract. Such a need may exist in the case of the emergence of a temporary need that is not
related to the normal functioning of the enterprise. In case of failure to provide reasonable information, the fixed-
term contract is automatically considered to be concluded for an indefinite period [4, p.287-288]. Also the new law
of Italy on April 18, 1962. fixed-term contracts are concluded only in certain cases: for seasonal work, to replace
temporarily absent employees, for creative workers, etc.

In Poland, the source of regulation of employment contracts, including fixed-term, is the Labor Code of
1974, Art. 25 of this act establishes a provision under which the period of employment under a fixed-term contract,
including the total period of employment under several fixed-term contracts con,cluded between the same parties
to the employment relationship may not exceed 33 months, and the total number of contracts may not exceed 3,
otherwise, a perpetual agreement will be deemed to be in force between the parties.

When concluding a fixed-term contract in the Czech Republic, it is worth remembering such rules as a
fixed-term contract can be concluded or extended for a total term of 2 consecutive years 3 times.

With regard to German law, it can be noted that the conclusion of a fixed-term contract is governed by the
“Act on Part-Time and Limited Employment” (Gesetz iiber Teilzeitarbeit und befristete Arbeitsvertrage - TzBfG)
and the Law on Temporary Employment. The maximum term for which a fixed-term contract is concluded is 2
years. If you sign a fixed-term contract with a company that has emerged relatively recently, then the duration of
the contract will be up to 4 years, and the number of extensions - is not limited. In the case when the term of work
with a temporary worker

lasts longer than the established period, then the contract automatically becomes indefinite.

It should be emphasized that the written form of the contract is also mandatory for sea charter, with
managers, and so on.

In contrast to the fixed-term contract, both written and oral forms of contract are provided for contracts
concluded for an indefinite period. However, employment contracts concluded orally also have their own
characteristics. Thus, according to German law, in the case of an oral contract, the main provisions must in
any case be set out in writing, and no later than 1 month after the start of work, the employer must issue the
employee a document signed by the employee. It is interesting to note that if the employer does not provide written
confirmation of the basic requirements of the oral agreement, German law does not provide for any sanctions, but if
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the case goes to court, then the court will be on the side of the worker. The contract concluded orally automatically
becomes indefinite. Austrian law also states that the employer is obliged to issue a service letter (Dienstzettel)
to the employee within one month of the start of the employment relationship, confirming the existence of an
employment relationship based on an oral contract.

The written form of the contract is mandatory in countries such as ltaly, the Czech Republic (however,
even if the contract is not concluded in writing, it can not automatically be considered invalid), Norway, and
Luxembourg. Spanish law provides for the right of the parties to require the conclusion of an employment contract
in writing [14].

Determining its essential conditions becomes important when concluding an employment contract. In our
opinion, it is worth noting the peculiarities of defining the terms of the agreement as significant in foreign countries.
Thus, the German legislator to the essential terms of the employment contract includes a place of work, employee
responsibilities and job description, pay, working hours, leave, notice period for future dismissal, instructions on
the application of tariffs, and in-house agreements[7]. Austrian legislation refers to the essential conditions of the
employment contract include: place and conditions of work, employee position, responsibilities, duration and
amount of employment, paid leave, information on social and pension insurance, wages, bonuses, and sick pay [5].

The Czech Labor Code stipulates that the contract between the employer and the employee agrees on the
following formalities: type of work, place of work, and start date. We consider it necessary to pay attention to the
peculiarities of legal regulation of labor relations in Czech law: 1) If the employment contract does not specify the
basis of the rights and obligations of the employee arising from employment, then the law requires the employer to
inform the employer in writing; 2) It is believed that an employment relationship has arisen between the employer
and the employee, which is covered by the Labor Code. Thus, the employee has all the rights arising from the
employment relationship, including remuneration for the work performed by him if the contract does not contain
all the formalities, and the employee began to implement the employment contract; 3) The autonomy of the will of
the parties is present in their chosen languages for the conclusion of an agreement between them [13].

Employees often have to sign non-disclosure and non-competition provisions (as provided for in the Non-
Competition Covenant), which means that the employee must be loyal to the employer and must not compete with
him for a certain period (1-5). years) after dismissal, for example, not to create a similar company, hire a similar
company, establish business relations with clients of the former employer and not disclose information from the
previous place of work.

The non-competition agreement is drawn up in writing and is part of the employment contract or is
concluded separately during employ employment/termination employment contract. The procedure for concluding
the Non-Competition Pact and its entry into force is provided for in the laws of such countries as Italy, and Spain,
or enshrined in the case-law of both Germany and France. The Labor Code of the Czech Republic stipulates that
competition applies not only to “executive” employees, it can also be agreed upon with any employee.

With regard to the provision of secrecy, it should be noted that the meaning of the word “secrecy” in the
context of labor relations varies somewhat from country to country. In the Czech Republic, any secret is classified
as information that constitutes an economic or business secret; in Germany, this is any information related to the
activities of the company, which, in the opinion of its owner, should be kept secret.

The regulations governing trade secrets in Germany include the German Trade Code, the Promotion Act,
the Limited Liability Company Act, the Production and Economic Cooperatives Act, and the Unfair Competition
Act. The issue of “trade secrets” is usually regulated in employment contracts. In Italy, according to the provisions
of Article 2105 of the Civil Code of 1942, the employee is prohibited from engaging in activities that may cause
competition with the employer or may be related to the disclosure of secrets of the organization that may harm the
company. former employer.

The citizenship/legal status of the employee also influences the conclusion of the employment contract
in some way. For example, EU citizens can, based on a document such as the Council of Europe Movement
Agreement of 1957, move freely within European territory to seek/find work without the need to obtain a work
permit[8]. As a result of such interaction, there is a question of a choice of the legislation which will regulate the
specified legal relations. The answer to this question can be found in the EU Regulation Ne 593/2008 on the law
applicable to the Rome | Treaty of 17 June 2008 [9], which states that the employer and the employee jointly
choose the legislation of the state.

Considering the peculiarities of concluding an employment contract in foreign countries, it is impossible
to avoid the peculiarities of concluding a contract with a migrant worker. Among the standard rules, the contract is
concluded for a period and after continuous work for 4-10 years, depending on the country, the migrant will have
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the right to apply for a permanent residence permit in the country, which in turn removes restrictions and allows
you to hire any job change. In Austria, labor relations with foreigners are regulated by the “Act on the Employment
of Foreign Workers” and the Austrian Law on the Employment of Foreigners. Polish law regulates such relations
by the Labor Code and the Law on Employment and Unemployment.

Conclusion. Summarizing the above study, it can be noted that despite the spread of the same directives
and recommendations, there are still differences in the conclusion of an employment contract in the European
Union. Among the differences in the age from which a person can enter into employment, taking into account
the free movement of persons between EU countries, we consider it appropriate to establish the same age of
employment in all EU Member States. Also excellent is the duration of the fixed-term employment contract. At
the same time, the legislation of the EU countries contains common provisions on the procedures for recognizing
a fixed-term contract as concluded for an indefinite period and restrictions on the renegotiation of fixed-term
employment contracts.
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PECULIARITIES OF THE STATE ENVIRONMENTAL POLICY OF
UKRAINE THROUGH THE PRISM OF ENVIRONMENTAL LEGISLATION

The article considers the environmental policy of the state through the analysis of environmental legislation
of Ukraine. This legislation is one of the main tools, as well as a priority effective mechanism for implementing state
environmental policy. The article analyzes the theoretical approaches and legal support of the peculiarities of the
formation and provision of favorable conditions for the implementation of state policy in the field of environmental
protection, use of natural resources, environmental safety.

Theoretical bases of formation and functioning of ecological policy, the basic tasks and mechanisms of its
realization, in particular at the national level are opened.

Reforming the system of legal acts aimed at implementing the state environmental policy of Ukraine should
take place in all priority areas, in particular, such as climate change prevention, biodiversity conservation, waste
management, biological and genetic safety, restoration of the environment of polluted areas. emergencies, create an
effective system of access to environmental information, improve air quality, water, land resources; natural resources
management.

Keywords: politics, state, ecology, environment, legislation, ecological policy.

Cyxopeopa T.

Ocoonueocmi deprrcasnoi ekonoziunoi nonimuxku YKpainu Kpizo npuzmy eKono2iuHozo 3aKoH00aecmea

Y ecmammi 6yno posensmymo exonoeiuny nomimuxy oepacasu uepe3 anauniz npupooooXopoHHO20 3aKOH00As-
cmea Yxpainu. Jlane 3ak0H00A8CMB0 € OOHUM 13 OCHOGHUX IHCMPYMEHMIB, d MAKOJNC NPIOPpUMemHUM eqheKmueHumM
MEXAHIZMOM peanizayii 0epiucasHoi eKonociuHOI nonimuKku. Y cmammi ananizyromscs meopemuuti nioxoou ma npagoge
3abe3neuenns 0cobnugocmen GopmyeanHs ma HAOAHHA CAPUAMIUSUX YMOE Peanizayii 0epicagHoi noIimukuy y eanysi
OXOPOHU HABKOIUWHBO2O CepedosUyd, BUKOPUCTNANHSA NPUPOOHUX pecypcCis, 3abes3neueHnHs eKoI02iuHOT be3neKu.

Poskpumo meopemuuni 3acaou popmysanns il QyHKYIOHYB8AHHA €KOIO2IYHOI NOMIMUKU, OCHOBHI 3A80aHHS MA
Mexauizmu 1020 peanizayii, 30Kpema Ha 3a2anbHO0EPAHCABHOMY DIGHi.

Pepopmyeanns cucmemu HOpMAMuUEHO-NPABOGUX AKMIB, CHPSMOBAHUX HA PEANi3ayilo OePIUCABHOT eKON02IUHOT
noaimuky Yxpainu mae 6i0dysamucs 8 ycix npiopumemnux cgepax, 30Kpema, maxux sk 3anobieanus 3Mini Kiimamy,
30epesicerts OIOpPI3HOMAHIMML, YOOCKOHANICHHS CUCHEMU NOBOOJCEHHs 8I0X00i8, 3a0e3neuents 0ion02iuHOi ma ceHe-
Mmuunoi be3nexu, 8i0HOBNEHH NPUPOOHO20 O0BKILIA Mepumopill, 3a0pyOHeHUX 8HACAIOOK HAO3BUYAUHUX CUMYAyil,
cmeopents eghekmueHoi cucmemu oCmyny 00 eKoa02iuHoI iHghopmayii, NOKpaweHHs IKOCmi ammocheprozo nosimps,
800U, 3eMENILHUX PeCypCi6, YNPABIIHHIA NPUPOOHUMU PECYPCAMU.

Knrouosi cnosa: nonimuka, 0epoicasa, eKono2is, HABKOIUWHE cepedosuye, 3aKOH00A8CmE0, eKOI02IUHA No-
aimuxa.

Formulation of the problem. In recent decades, the concept of sustainable development has become a
global environmental paradigm, in which the needs of the current generation are met taking into account the needs
of future generations, which in turn encourages all countries to implement such a model of human interaction.
Reconciliation of social, economic and environmental interests of society, especially in the context of solving
the problems of the global environmental crisis, can be achieved through the formation and implementation of
appropriate environmental policy.

The basis for the formation of environmental policy of the state should be a system of knowledge (doctrinal
provisions), which is the result of intersectoral research in the field of environmental protection, use of natural
resources, environmental security.

© Tatyana Sukhorebra, 2022
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Analysis of recent research and publications. Significant contribution to the study of state environmental
policy and environmental legislation have made such scholars as V.1. Andreitsev, H.V. Anisimova, H.I. Baliuk, A.P.
Hetman, O.S. Zarzhytskii, V.V. Kostytskii, M.V. Krasnova, N.R. Malysheva, A K. Sokolova, Yu.S. Shemshuchenko,
M.V. Shulga.

The purpose of the article determination of features of the state ecological policy through the prism of
the legislation of Ukraine.

Presentation of the main material of the study. The state as the main subject of the state ecological
policy should allocate priority values - guarantee of ecological safety, maintenance of ecological balance in the
territory of Ukraine, preservation of a gene pool of the Ukrainian people. At the strategic level, the priorities of
environmental policy are defined in the Law of Ukraine «On Basic Principles (Strategy) of State Environmental
Policy of Ukraine until 2030» of February 28, 2019 [1].

In addition, certain areas of state environmental policy of Ukraine are identified in other strategic
documents. Such documents are the National Waste Management Strategy of Ukraine until 2030, approved by the
Order of the Cabinet of Ministers of Ukraine of November 8, 2017 Ne 820-r [2], the Energy Strategy of Ukraine
until 2035 «Security, Energy Efficiency, Competitiveness», approved by the Order Of the Cabinet of Ministers of
Ukraine of August 18, 2017 Ne 605-r [3], Concept of implementation of state policy in the field of climate change
until 2030, approved by the Cabinet of Ministers of Ukraine of December 7, 2016 Ne 932 [4], Concept of creation
of the national automated system «Open Environment», approved by the Order of the Cabinet of Ministers of
Ukraine of November 7, 2018 Ne 825-r [5], Concept of the national program of biodiversity conservation for 2005-
2025, approved by the Cabinet of Ministers Of Ukraine of September 22, 2004 Ne 675-r [6], etc.

The purpose of such documents is to improve the state environmental policy both in certain sectoral areas
and in general in the field of environmental protection, use of natural resources, environmental safety, including
through the development of relevant draft laws and other regulations, action plans their implementation.

Adoption of regulations on the management of certain types of waste are special measures defined in the
National Strategy for Waste Management in Ukraine until 2030.

The development of a system of regulations on waste management is only a prerequisite for the
implementation of state environmental policy in this area, because the absence or improper condition (need
for modernization) of waste management facilities used for collection, storage, sorting, treatment, recycling ,
utilization, removal, neutralization and disposal of waste, in the conditions of growth of volumes of accumulation
of waste testifies to problems of financial, material and technological, organizational character.

The effectiveness of the implementation of state environmental policy depends on the effectiveness of
all its instruments. As for the legislation of Ukraine in the field of environmental protection as one of the main
instruments for the implementation of state environmental policy, the condition for such efficiency is the adaptation
to the relevant legislation of the European Union.

Thus, according to the Law of Ukraine «On Basic Principles (Strategy) of State Environmental Policy
of Ukraine until 2030» of February 28, 2019 [1] the instrument of state environmental policy is the legislation of
Ukraine in the field of environmental protection, which is adapted to legislation of the European Union.

It is aimed at achieving national priorities and ensuring their approximation to the relevant directives of
the European Union on the implementation of multilateral environmental agreements (conventions, protocols,
etc.) to which Ukraine is a party. For environmental legislation to become an effective and efficient instrument of
state environmental policy, the adaptation of legislation must mean bringing national legislation in line with the
requirements of European Union legislation not only formally but also in practice.

The reform of the system of normative-legal acts aimed at the implementation of the state environmental
policy should take place systematically, in all priority areas. In particular, the current strategic directions of state
policy in the field of environmental protection, use of natural resources and environmental security are as follows:

— prevention of climate change;

— improving air quality;

— improving water quality and water resources management;

— protection of lands and improvement of quality of land resources;

— forest conservation and management of forest resources;

— subsoil protection, management of mineral resources;

— conservation of biodiversity, development of protected areas;

— improvement of the waste management system;

— ensuring biological and genetic safety;
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— restoration of the natural environment of the territories that have been polluted as a result of emergency
situations.

Provisions of environmental policy at the national level should be integrated into the environmental policy
of individual regions, taking into account the specifics of their socio-economic development, man-made impact on
the environment and so on [7].

Based on the state environmental policy of Ukraine, regional and local action plans for environmental
protection are being developed. Despite the differences between regions, regional policies must be consistent with
and consistent with national approaches, strategies, plans.

Conclusions. The strategy of environmental policy should determine not only the priority goals and
directions, but also the appropriate measures and means for their implementation, taking into account the real
state of the environment and trends, changes in social and economic development based on fundamental doctrinal
provisions.

This is the result of scientific research, which is associated with a comprehensive analysis of the nature of
phenomena and processes, clarifying patterns and trends. The effectiveness of state environmental policy depends
on the effectiveness of instruments for its practical implementation, including relevant environmental legislation.

Today, the environmental legislation of Ukraine, to become an effective tool and prerequisite for the
implementation of environmental policy, requires integration into society and the state at the level of reforming the
system of relevant regulations, which will be the subject of further research.

References

1. Pro Osnovni zasady (stratehiiu) derzhavnoi ekolohichnoi polityky Ukrainy na period do 2030 roku [On the
Basic Principles (Strategy) of the State Environmental Policy of Ukraine for the period up to 2030]: Zakon
Ukrainy vid 28 liutoho 2019 r. Ne 2697-V 111 / Verkhovna Rada Ukrainy. Vidomosti Verkhovnoi Rady Ukrainy,
2019, 16, 70 [in Ukrainian].

2. Natsionalna stratehiia upravlinnia vidkhodamy v Ukraini do 2030 roku [National Waste Management Strat-
egy in Ukraine until 2030]: Rozporiadzhennia Kabinetu Ministriv Ukrainy vid 8 lystopada 2017 r. Ne 820-r.
Retrieved from https://zakon.rada.gov.ua/ laws/show/820-2017-p [in Ukrainian].

3. Enerhetychna stratehiia Ukrainy na period do 2035 roku «Bezpeka, enerhoefektyvnist, konkurentospromozh-
nisty [Energy Strategy of Ukraine for the period up to 2035 «Security, Energy Efficiency, Competitiveness»] :
Rozporiadzhennia Kabinetu Ministriv Ukrainy vid 18 serpnia 2017 r. Ne 605-r. Retrieved from https://zakon.
rada.gov.ua/laws/show/605-2017-p [in Ukrainian].

4. Kontseptsiia realizatsii derzhavnoi polityky u sferi zminy klimatu na period do 2030 roku [The concept of
implementation of state policy in the field of climate change until 2030]: Rozporiadzhennia Kabinetu Minis-
triv Ukrainy vid 7 hrudnia 2016 r. Ne 932-r. Retrieved from https://zakon.rada.gov.ua/ laws/show/932-2016-
p#n8 [in Ukrainian].

5. Kontseptsiia stvorennia zahalnoderzhavnoi avtomatyzovanoi systemy «Vidkryte dovkillia» [The concept of
creating a national automated system «Open Environmenty]: rozporiadzhennia Kabinetu Ministriv Ukrainy
vid 7 lystopada 2018 r. Ne 825-r. Retrieved from https://zakon.rada. gov.ua/laws/main/825-2018-%D1%80
[in Ukrainian].

6. Kontseptsiia zahalnoderzhavnoi prohramy zberezhennia bioriznomanittia na 2005-2025 roky [Concept of
the National Biodiversity Conservation Program for 2005-2025]: Rozporiadzhennia Kabinetu Ministriv
Ukrainy vid 22 veresnia 2004 r. Ne675-r. Retrieved from https://zakon.rada.gov.ua/laws/show/675-2004-p [in
Ukrainian].

7. Marych, Kh. (2019). Spivvidnoshennia derzhavnoi ekolohichnoi polityky i ekolohichnoho zakonodavstva
Ukrainy [Correlation of the state ecological policy and the ecological legislation of Ukraine]. Retrieved from
http://pgp-journal.kiev.ua/archive/2019/11/33.pdf [in Ukrainian].

Crarrs Hagidnma go penakmii 17.09.2022.

152 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npasosHaBcTBa. 3 (31)/2022


http://pgp-journal.kiev.ua/archive/2019/11/33.pdf

LinsinbHe npaso i umsinbHUM npouec. CimerHe npaso. Tpyaose npaso.
MixHapoaHe npueaTHe nNpaso. [ocnogapcbke npaso. MocnogapcbKo-npouecyasnbHe npaso.

DOI:10.35774/app2022.03.153
UDC VK 351.746

Dr Agata Opalska-Kasprzak,

Instytut Nauk o Polityce i Administracji, Wydziat
Nauk Spofecznych, Uniwersytet
Humanistyczno-Przyrodniczego w Siedlcach
ORCID: https://orcid.org/0000-0002-4872-0715

Dr Wojciech Kasprzak,
Wyzsza Szkota Bankowa w Warszawie
ORCID: https://orcid.org/0000-0003-3683-7825

WSPOLCZESNE ZAGROZENIA CYBERBEZPIECZENSTWA.
ANALIZA NA ROK 2022 W OPARCIU O BADANIA MANDIANT

Wspoiczesne zagrozenia cyfrowe cafy czas ewoluujg by optymalnie dostosowaé swéj obecny ksztalt i charakter.
W artykule przedstawiono najpopularniejsze rodzaje zagrozen od strony programowej (malware) oraz opisano giowne
kategorie zfosliwego oprogramowania w oparciu o raport firmy Mandiant na rok 2022. Przedstawiono dane statystyczne
dotyczqce przestepczosci teleinformatycznej na terenie Polski, posfugujgc sie dostgpnymi oficjalnie statystykami
sporzqdzonymi przez pracownikéw Komendy Glownej Policji.
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Opalska-Kasprzak A., Kasprzak W.

Modern cybersecurity threats. 2022 Analysis based on Mandiant research

Contemporary digital threats are constantly evolving to optimally adapt their present shape and character to
the present times. The article presents the most popular types of threats from the software side (malware) and describes
the main categories of malware based on the Mandiant report for 2022. Statistical data on ICT crime in Poland are
presented, using officially available statistics prepared by employees of the National Police Headquarters.
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Onanscoka-Kacnocak A., Kacnpoacax B.

CyuacHi 3azpo3su kioepoesneui. Ananiz 2022 poxy na ocrnogi docnioscenv Manoianm

Cyuacni yuposi 3a2po3u nocmitino po36ueaiomvcsi, wob ONMUMATLHO A0ANMYE8AMU C80I0 NOMOYHY (opmy
ma xapaxkmep 00 Menepiunbo2o dacy. ¥ cmammi npedcmagneno Haunonyispriui munu 3azpo3 3 60Ky npocpamHozo
3abe3nedennst (3108MUCHe RPOSPAMHE 3aDe3neUeHHsl) Ma ONUCAHO OCHOBHI Kame2opii WKIOIUB020 RPOSPAMHO20 3aHe3-
neuenns na ocnosi 36imy Mandiant za 2022 pix. Haseoeno cmamucmuuni dani wjo0o snouunie y cipepi IKT y Tonvwi 3
BUKOPUCMAHHAM ODIYIIHO OOCMYNHOI CMAMUCIUKY, Ni020MO8eHOT cnigpobimuuxamu I 0108HUM YNPAGTIHHAM ROIYTT
Ha nidcmagi 8i0KpUmMo20 npoead’CceHHs.

Knruosi cnosa: xibepbesnexa, 3a2posu, npoepamue 3abesneuenns, Manoiam.

Sformulowanie problemu. Wspoélczesne spoteczenstwo informacyjne 2.0 powoli wchodzi w okres
przygotowawczy do adaptacji rozwigzan dla kategorii 3.0 - szerzej korzystajace z algorytméw Al (Artificial
Intelligence - z ang. Sztuczna inteligencja), 10T (Internet of Things — z ang. Internet rzeczy) i AR (Augmented
Reality — z ang. Rzeczywisto$ci rozszerzona). W kontek$cie wyjasnienia, mowa tutaj o wysoce rozwinigtym
spoteczenstwie uzywajacym dobrodziejstw technologicznych do realizacji codziennych celow. Rozwdj
technologiczny zawsze mozemy poréwnac¢ do dwoch przeciwstawnych plaszczyzn. Pierwsza otwiera nam drogg
do najnowoczesniejszych technologii - zachgcajac do korzystania z nich. Druga natomiast to sfera stale rosnacych
zagrozen wynikajacych z niekontrolowanego rozwoju technologicznego, ale takze z faktu, ze wiele wspotczesnych
technologii, jak np. Al jest adaptowana na rzecz dziatan przestepczych. Nalezy zatem stale monitorowac sie¢
i wiadomosci dotyczace incydentow bezpieczenstwa, by lepiej zrozumie¢ konieczno$¢ adaptacji rozwigzan
cyberbezpieczenstwa aktywnego [w znaczeniu wspoéliczesnej sfery programistycznej, analizy ztosliwego kodu i
mozliwosci zdalnego ograniczenia dziatan hakera w cyberprzestrzeni; zaliczamy tutaj réwniez wszelkie kategorie
oprogramowania zapewniajacego bezpieczenstwo cyfrowe i1 rozwigzania aktywnego monitorowania potaczen
teleinformatycznych], proceduralnego [stuzy celom stworzenia jak najbardziej optymalnych zasad korzystania z
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systemow teleinformatycznych, urzadzen cyfrowych i ogolnie rozumianego bezpieczenstwa w czasie korzystania
z cyberprzestrzeni w warunkach prywatnych i stuzbowych] oraz technik kryminalistyki informatycznej [4, s. 64;
2;s. 308].

Jedna z firm bedacych najlepszym zrodtem informacji z dziedziny cyberbezpieczenstwa i narzedzi
hakerskich jest Mandiant. ,,Firma Mandiant jest uznawana przez przedsicbiorstwa, rzady i organy $cigania na
catym $wiecie za lidera rynku w zakresie analizy zagrozen i wiedzy zdobytej na frontach cyberbezpieczenstwa. Aby
kazda organizacja byta gotowa na zagrozenia cybernetyczne, Mandiant skaluje swoj wywiad i wiedzg ekspercka
za posrednictwem platformy Mandiant Advantage SaaS, aby dostarcza¢ aktualne informacje, automatyzowac
badanie ostrzezen, ustala¢ priorytety oraz weryfikowa¢ produkty kontroli bezpieczenstwa pochodzace od ré6znych
dostawcow” [6]. Zakres badania incydentow cyfrowych dotyczy okresu od 1 pazdziernika 2020 roku do 31 grudnia
2021 roku (15 miesiecy) [3, s. 6].

W pierwszej kolejnosci nalezy zwrdci¢ uwage na dane statystyczne przedstawiajace rodzaj zastosowanego
zto$liwego oprogramowania W roku 2021 [5, s. 24]:

Zdecydowang wickszo$¢ zagrozen powodowaty incydenty z wykorzystaniem oprogramowania typu
»Backdoor” [1, s. 93] (z ang. ,,Tylne drzwi”), obejmujac blisko 40% zdarzen. Metoda ta polega na zdalnym
dostaniu si¢ napastnika do wnetrza systemu i mozliwos$ci przejecia kontroli. Haker moze wtedy wydawaé zarazonej
maszynie skonkretyzowane polecenia i uzyskuje dost¢ep do wewngtrznych zasobéw danych przechowywanych
w systemie. Mozliwe jest rowniez wejécie glebiej w atakowany system, uzywajac zarazonego komputera jako
furtki do zamknietego systemu, np. korporacyjnego lub rzadowego. Ztosliwe oprogramowanie typu Backdoor
najczesciej infekuje dany system poprzez zastosowanie ataku phishingowego i re¢czne uruchomienie wirusa
podszywajacego si¢ pod plik o innym przeznaczeniu (np. falszywe pliki z rozszerzeniem .pdf lub .doc) przez
ofiare [3, s. 890]. Rzadziej i w bardziej wyrafinowanych przypadkach Backdoor moze zosta¢ odkryty w systemie
jako luka w zabezpieczeniu poprzez dziatanie hakera i dane na temat potencjalnej drogi wejscia (btedzie w kodzie
systemowym) dostarczane sg agresorowi.

Drugie miejsce zajmuje Dropper. Program ten stuzy do swoistego zakraplania (pobierania i instalowania
bez wiedzy uzytkownika) innych zto§liwych programoéw, ktore nie mogg si¢ dosta¢ do systemu odrgbnymi
metodami. Dropper jest grozny z tego powodu, ze nigdy nie wiadomo, jakie dodatkowo oprogramowanie pobierze
do pamigci urzadzenia.

Trzecie miejsce na podium zajat atak typu Ransomware przeznaczony w gtownej mierze do szyfrowania
danych zawartych w systemie i wyludzania okupu od ofiary w zamian za przywrdcenie dostepu. Zto$liwe
oprogramowanie tego typu najczgséciej jest uruchamiane przez ofiar¢ samodzielnie poprzez plik o pierwotnie
innym przeznaczeniu, np. archiwum graficzne lub plik instalacyjny programu uzytkowego. Program infekuje
system po zainstalowaniu i dokonuje szyfrowania znacznej czesci przestrzeni dyskowej. Okup najczesciej zgdany
jest za posrednictwem kryptowalut.

Miejsce czwarte mozemy przypisa¢ oprogramowaniu Downloader, czyli oprogramowaniu przeznaczonemu
w gléwnej mierze do pobierania masowych danych z wnetrza zainfekowanego systemu. Program ten najczesciej
nie posiada dodatkowych funkcji, ale przez swojg minimalng inwazyjnos$¢ jest trudno wykrywalny. Niektore
Downloadery mogg dziata¢ nawet przez okres Kilku miesiecy lub lat. Oprogramowanie tego typu zazwyczaj
nie kategoryzuje pobieranych tresci pod katem waznoSci, a przechwytuje np. wszystkie nowo powstajace pliki
tekstowe, graficzne, projektowe itp., w systemie.

Kolejna pozycja z progiem 5% to Credential Stealer (z ang. Ztodziej Danych Uwierzytelniajacych)
jest to narzedzie, ktorego celem jest pobieranie, kopiowanie i przekazywanie do hakera wszelkich danych
uwierzytelniajacych, np. danych logowania zawierajacych loginy i hasta. Program $ledzi system i uzytkownika
do chwili, w ktérej ten nie zostanie poproszony o podanie danych uwierzytelniajacych, co aktywuje odpowiedni
algorytm wirusa. Wprowadzone dane zostajg skopiowane razem z informacjg o rodzaju danych, witrynie uzycia,
tresci danych.

Przedostatnim z wyroznionych kategorii programowych jest Launcher (z ang. Wyrzutnia), posiada
podobny mechanizm dziatania co Dropper, ale réznica polega na inicjowaniu uruchomienia jednego lub kilku
plikow, badz funkcji znajdujacych si¢ w systemie. Przyktadowo moze to by¢ wytaczenie zapory lub odblokowanie
okreslonych portow by utatwic atak wlasciwy. W systemie cyberbezpieczenstwa moze zosta¢ odnotowane dziatanie
Launchera, co umozliwi jego dezaktywacje. Problematyczne natomiast staje si¢ odnalezienie plikow lub polecen,
jakie program aktywowat i poradzenie sobie z potencjalnymi konsekwencjami. Pod postacig ostatniej kategorii
utworzono ,,Inne”, w sktad ktorej wchodza np. keyloggery, POS, eksplorator danych, itp.
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Drugim istotnym czynnikiem przeanalizowanym przez ekspertéw Mandiant byta kwestia dostgpnosci do
ztosliwego oprogramowania [5, S. 26]:

Kategoria publiczna stanowi jedynie 28% dostgpu do zlosliwego oprogramowania z poziomu zwyklej
przegladarki internetowej. Aby pobraé¢ dostgpne w ten sposob wirusy w celu pozniejszego ich uzycia nie jest
wymagana zadna znajomos$¢ specjalistycznego oprogramowania kodujacego. Paradoksalnie wystarczy jedynie
wiedza na temat tego, czego doktadnie szukamy oraz narzedzie, takie jak wyszukiwarka google. Pozostate
oprogramowanie do celéw przestepczych, czyli 72% to dostep niepubliczny. Oznacza to, ze wejscie w ich
posiadanie nie jest zwigzane z darmowym dostepem i konieczne moze okaza¢ si¢ wniesienie okreslonej optaty.
Moga to by¢ programy przekazywane przez prywatne lacze, znajdujace si¢ na dyskach sprawcow, podlegajace
ciggtym modyfikacjom poprzez nadpisywanie i edycj¢ kodu, jak rowniez te, w ktorych dostep do programu jest
Scisle powiagzany z uczestnictwem w zorganizowanej grupie spotecznosci DarkWeb lub zorganizowanej grupie
cyberprzestepcze;.

Do najczgéciej wykorzystywanych rodzin ztos§liwego oprogramowania (malware) odnotowanych przez
Mandiant naleza:

Beacon to backdoor, ktory jest dostgpny komercyjnie jako cze$¢ platformy oprogramowania Cobalt
Strike. Stuzy do oceny bezpieczenstwa i odtwarzania taktyki i techniki wykorzystywanej przez zaawansowanego
hakera w sieci. W czasie, gdy testy penetracyjne koncentrujg si¢ na niezatatanych lukach w zabezpieczeniach i
btedach konfiguracji, oceny wskazane przez Cobalt Strike sg korzystne dla operacji bezpieczenstwa i reagowania
na incydenty [7], sa takze powszechnie uzywane do testow penetracyjnych srodowisk sieciowych. Ztosliwe
oprogramowanie obstuguje kilka mozliwos$ci, takich jak - wstrzykiwanie i wykonywanie dowolnego kodu,
przesyltanie i pobieranie plikow oraz wykonywanie polecen. Mandiant potwierdzil, ze beacon jest uzywany przez
szerokag game¢ nazwanych grup zagrozen, w tym APT19, APT32, APT40, APT41, FING, FIN7, FIN9, FIN11, FIN12
i FIN13, a takze 650 UNC [5, s. 28]. Technika jest przyktadem zaadaptowania rozwiazan cyberbezpieczenstwa do
celow przestepczych.

Sunburst to backdoor oparty na platformie .NET, ktory poczatkowo komunikuje si¢ za posrednictwem
DNS. Technologia generuje domeng poczatkowego zdalnego serwera przy uzyciu algorytmu generowania domeny.
Odpowiedz DNS zwraca rekord CNAME zawierajacy domene serwera C2 uzywanego do pozniejszej komunikacji
przez HTTP. Obstlugiwane polecenia backdoora obejmujg pobieranie i wykonywanie plikow, zarzadzanie plikami,
manipulowanie rejestrem i konczenie proceséw. Sunburst moze rowniez wytaczy¢ ustugi docelowe, aby uniknaé
wykrycia i jednoczesnie przesta¢ podstawowe informacje o systemie, w tym adres IP systemu, konfiguracje DHCP
i informacje o domenie.

Metasploit to platforma do testow penetracyjnych, ktéra umozliwia uzytkownikom znajdowanie,
wykorzystywanie i weryfikowanie luk w zabezpieczeniach. Mandiant potwierdzil, Ze metasploit jest uzywany
przez grupy APT40, APT41, FING, FIN7, FIN11, FIN12, FIN13 i 40 UNC z celami koncowymi od szpiegostwa i
zyskow finansowych po testy penetracyjne.

Systembc to tuneler napisany w C, ktory pobiera polecenia zwigzane z proxy, z serwera C2 przy uzyciu
niestandardowego protokotu binarnego przez TCP. Serwer C2 kieruje systembc do dziatania jako proxy miedzy
serwerem C2 a systemem zdalnym. Systembc moze roéwniez pobiera¢ dodatkowe tadunki za posrednictwem
protokotu HTTP. Niektore warianty moga w tym celu wykorzystywac sie¢ Tor. Pobrane tadunki moga by¢
zapisywane na dysku lub mapowane bezposrednio w pamigci przed wykonaniem. Systembc jest czesto uzywany
do ukrywania ruchu sieciowego zwigzanego z innymi rodzinami zlosliwego oprogramowania. Obserwowane
rodziny to DANABOT, SMOKELOADER i URSNIF. Mandiant potwierdzil, ze systembc uzywany jest przez
FIN12 i az 10 grup UNC. Cele zwiazane sa z zyskiem finansowym. Lockbit to ransomware napisane w C, ktore
szyfruje pliki przechowywane lokalnie i w udziatach sieciowych. Lockbit moze réwniez identyfikowa¢ dodatkowe
systemy w sieci 1 propagowaé za posrednictwem SMB. Przed zaszyfrowaniem plikéw lockbit czy$ci dzienniki
zdarzen, usuwa kopie woluminéw w tle oraz konczy procesy i ustugi, ktore moga mie¢ wplyw na jego zdolnos¢ do
szyfrowania plikow. Lockbit zostat zaobserwowany przy uzyciu rozszerzenia pliku ,,.lockbit” dla zaszyfrowanych
plikow. Mandiant potwierdzit, ze lockbit jest uzywany przez ponad 10 grup UNC, a cele sg zwigzane z zyskami
finansowymi i szpiegostwem [5, s. 28].

Ryuk to ransomware napisane w C, ktore szyfruje pliki przechowywane na dyskach lokalnych i sieciowych.
Usuwa réwniez pliki kopii zapasowych i kopie woluminéw w tle. Niektore warianty ryuk mogg rozprzestrzeniac
si¢ do innych systeméw w sieci. Mandiant potwierdzit, ze ryuk byl uzywany przez FIN6, FIN12 i 10 odrgbnych
grup z kategorii UNC [5. s. 28].
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Przedstawiona analiza procentowa wzgledem obecnych zagrozen cyfrowych jasno pokazuje, ze obecnie
najczesécie] wykorzystywane sg narzedzia dostepu poprzez luke systemowa i oprogramowanie szyfrujace dane.
Brak doktadnych danych dotyczacych potencjalnych zyskow grup przestepczych z wymuszonych okupéw za
mozliwo$¢ odszyfrowania zakodowanych plikow. Wzrost zagrozenia technikami typu ,,backdoor” jest zwiazany
z premiera nowego systemu Windows 11, ktéra miata miejsce 20 wrzesnia 2022 roku, jednak wczesniej istniata
mozliwos¢ testowania wersji probnej. Poczatkowo opcja ta byla udostepniona wybidrczo dla wybranych grup
podmiotéw, a dopiero po pewnym czasie dla odbiorcow indywidualnych w formie darmowej i dobrowolnej
aktualizacji z systemu Windows 10. Kazda duza premiera systemu operacyjnego wigze si¢ ze wzrostem ilo$ci
potencjalnych zagrozen cyfrowych wynikajgcej ze znacznej ilosci bledow w systemie zabezpieczen. Czgs$¢ atakow
moze mie¢ charakter sondowania systemu, by wybada¢ optymalne metody nieautoryzowanego dostepu. Dziata
to na zasadzie opoznienia ataku, by jak najwigcej os6b miato juz zainstalowany nowy system. Sprawcy natomiast
sa juz w posiadaniu informacji dotyczacych okreslonych luk w zabezpieczeniach mogacych utatwi¢ atak. W
innych wypadkach zastosowanie mogg mie¢ klasyczne, znane, ale nadal skuteczne metody socjotechniki, czego
przyktadem moze by¢ phishing stosowany w celu wytudzenia kluczowych informacji.

Dostepne dane statystyczne na terenie Polski obejmujg przestepczosé do roku 2020 i zamieszczone sa
w zbiorach Komendy Gtéwnej Policji [2, s. 320]. Zestawienie zawiera informacje zbiorcze na temat wszystkich
zarejestrowanych spraw z kazdego rodzaju przestepczosci na tle cyfrowym w Polsce. Nalezy jednak pamigtac, ze
nie ma mozliwosci okreslenie prawdziwych danych ze wzgledu na wystgpowanie, tzw. ciemnej liczby przestepstw.

Bezprawne uzyskanie informacji — Art. 267 k.k.

Rok 2016 2017 2018 2019 2020
Suma 2165 2055 2081 4502 4884
Niszczenie danych informatycznych — Art. 268 k.k.
Rok 2016 2017 2018 2019 2020
Suma 546 506 384 588 714
Uszkodzenie danych informatycznych — Art. 269 k.k.
Rok 2016 2017 2018 2019 2020
Suma 5 2 6 7 7
Zaktdcanie systemu komputerowego — Art. 269a k.k.

Rok 2016 2017 2018 2019 2020

Suma 39 30 35 30 19
Wytwarzanie programéw komputerowych — Art. 269b k.k.

Rok 2016 2017 2018 2019 2020

Suma 40 24 30 37 41
Oszustwo komputerowe — Art. 287 k.k.

Rok 2016 2017 2018 2019 2020
Suma 3326 3539 5125 8443 9147
Przest¢pstwa seksualne przeciwko nieletnim, m.in. z wykorzystaniem systemu teleinformatycznego lub sieci
telekomunikacyjnej — Art. 200, 200a, 200b, 202 k.k.

Rok 2016 2017 2018 2019 2020
Suma 2338 2376 4182 13 882 6044

Przestgpstwa zwigzane z naruszeniem praw autorskich i

0 prawie autorskim i

praw pokrewnych — Art. 115, 116, 117, 118, 119 ustawy
prawach pokrewnych

Rok 2016 2017 2018 2019 2020
Suma 5479 13872 7152 4594 11164
Oszustwo komputerowe — Art. 286 k..

Rok 2016 2017 2018 2019 2020
Suma 39922 44 162 46 523 55 063 55 036
Wizerunek nagiej osoby lub w trakcie czynnosci seksualnej — Art. 190a k.k.

Rok 2016 2017 2018 2019 2020
Suma 1579 1687 2211 2989 2695
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Przedstawione statystyki ukazuja niepokojaca tendencje wzrostowa mimo istniejacych technik prewencji
cyfrowej. W niektorych przypadkach mozemy zaobserwowaé wzrost liczby czynéw przestepczych nawet o
25%. Analizujac zebrane liczby nie sposéb odnies¢ wrazenia, ze w wielu przypadkach rok 2019 byt okresem
znacznego nasilenia si¢ dziatan przestepczych z powodu poczatku pandemii COVID-19 na $wiecie. Widaé to
szczegolnie przy wzmozonej aktywno$ci pedofilii w sieci teleinformatycznej, tzw. grooming i tamaniu praw
autorskich przez piractwo komputerowe i nielegalne powielanie tresci chronionych prawnie. Obecnie w 2022
nadal mozemy spodziewac si¢ wzrostu dziatan przestepczych, biorac pod uwage statystycznie zachowanie si¢
liczb w poprzednich okresach oraz czynniki takie jak rozpoczecie agresji Federacji Rosyjskiej w dziataniach
wojennych wobec niepodlegtej Ukrainy, czy tez ogolnoswiatowy kryzys gospodarczy. Tworzy to pole do dziatania
dla kreatywnych grup cyberprzestepczych. Do rozpowszechniania ztosliwego oprogramowania lub wytudzania
danych uzytkownikow wykorzystuje si¢ falszywe informacje o chwytliwej i przykuwajacej oko nazwie, np.
nowe sensacyjne doniesienia dotyczace dziatan na froncie, aktow terroru, przemocy wobec cywili, itp. Takie
informacje zamieszczane na portalach spoteczno$ciowych, czy tez rozsytane droga wiadomosci prywatnych moga
wzbudza¢ zaciekawienie uzytkownikow, ktorzy aktywujac fatszywe linki lub dokumenty nieSwiadomie pobieraja
wirusa. Zatem s3 to elementy dotyczace wykorzystywania socjotechniki w celu rozpowszechnienia ztosliwego
oprogramowania. Kryzys ekonomiczny to z kolei idealny sposéb na wytudzanie danych osobowych poprzez
oferowanie fatszywych form tatwego i szybkiego zarobku na kryptowalutach, inwestycjach w nieprawdziwe
akcje 1 obligacje spotek panstwowych lub reklamowanie réznych form aktywnosci finansowej przez sfatszowane
podobizny znanych autorytetow.

Podsumowujgc obserwujemy niebezpieczng tendencje wzrostowg zagrozen cyfrowych wykorzystujacych
zaawansowane metody programowe w skali globalnej i stale rosnaca liczbe czynéw zabronionych w obrebie
jurysdykcji Polski. Doprowadza to do sytuacji szybszego rozwoju narzedzi hakerskich i metod socjotechnicznego
wytudzania danych, anizeli tworzenie narze¢dzi i opracowywanie skutecznych metod prewencji w kategoriach
cyberbezpieczenstwa jednostki spotecznej, osoby prawnej, bezpieczefistwa panstwowego i Kryminalistyki
informatycznej.
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O01pyHmosano HeoOXioOHiCmb BUKOPUCTANHS CReYIATbHUX 3HAHb OJisl PO3CI0Y8AHHS KIOEP3I10UUHIG, GU3HAYEHO
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CMBOPEeHHs CUCmeM NOOAMKOBOI 36IMHOCII A eNeKMPOHHO20 OOKYMEHMO00bi2y; 6uaeieHts iHghopmayii npo niameinci,
30TlICHEH] 3 BUKOPUCTNAHHAM MEPEeNHCe8UX MEXHOA02I, 3p00IeHO BUCHOBOK, O 8 NPOYeCi 00CAIOHCEHHS PeyosuUx 00KA3i6
Y KPUMIHATBHUX CRPABAX U000 PO3CHIOY8ANHS eKOHOMIYHUX KIOEp3104Uie Halbibw eheKmueHuM pe3yromamom 6yoe
KOMAAEKCHA eKCnepmu3a 3a CRIbHOI0 YYACmIo eKCHePmMI8 Y 2any3i eKOHOMIKU Ma KOMN TOMepHUX MeXHON021l, OCKINbKU
KOMAAEKCHICMb — Ye HallOiib eqheKmusHa popma 3acmocy8anHs CReyiaibHUX 3HAHb.

Knrouosi cnosa: xibep3noyun, munonozis, Qinancosa po3gioka, cneyiaibHi 3HAHHA, Cy008d eKCnepmusd, exo-
HOMIUHA eKCnepmu3a, KOMn 10mepHo mexHiyHa eKcnepmu3d.

Budnyk L., Karapetian O., Metelskyi I.

Cybercrimes: types, financial intelligence, use of special knowledge

It was determined that the investigation of cybercrimes remains a difficult task for investigative bodies, which
is due to the specificity of this type of crime; the difficulties of summarizing the investigative and judicial materials
under consideration; the lack of methodological recommendations regarding the organization of the investigation of
criminal acts and the tactics of operational and investigative activities; insufficient qualifications of investigators to
work with specific sources of evidenceThe necessity of using special knowledge in the investigation of cybercrimes
is substantiated; the sequence of tasks of computer and technical research using special knowledge in the process of
investigating cybercrimes is determined, namely: identification of databases of a specialized program; identification
of programs for creating tax reporting and electronic document management systems; detection of information about
payments made using network technologies. Involvement of an expert or specialist is the investigator’s right, not an
obligation. When investigating cybercrimes in the economic sphere, the problem arises of systematizing methodical
approaches to the study of economic information in automated management systems in the light of complex computer-
technical and economic expertise. It was concluded that when examining physical evidence in criminal cases regarding
the investigation of economic cybercrimes, the most effective result will be a complex examination with the joint
participation of experts in the field of economics and computer technology, since complexity is the most effective form
of application of special knowledge. The requirements for the formulation of questions for research by an expert are
important. An algorithm of tasks to be investigated using special knowledge in the investigation of cybercrimes in the
field of economy is given. A typical task facing an expert is to search for databases with which work was performed, as
well as to identify users who had access to one or another database, methods of approaching this task are highlighted.

Keywords: cybercrime, types, financial intelligence, special knowledge, forensic expertise, economic expertise,
computer-technical expertise.

IlocTtanoBka mnpoOjemu. CTpiMKHH PO3BUTOK iH(POPMAIIMHUX TEXHOJIOTiM B yKpaiHi B OCTaHHE
JECATUIITTS, HEMUHYY€E CYIPOBOUKY€ETHCS TMHAMIYHUM PO3BUTKOM 3JI0YMHHOCTI y 1l cdepi. Byap-skuii mporpec,
SIKMA TIPUHOCHUB JIOJICTBY OJjlara LMBLTI3AIll Ta HOBI MO>JIMBOCTI, 3aBXXIH CYIPOBOJXKYBAaBCS HETaTUBHUMU
siBUIIAaMH. He € BUHSITKOM MacoBa KOMIT I0TEpH3aIlis Ta OYPXJIMBHHA PO3BHTOK JIJKHTAT TEXHOJIOTIH, SKi 3HAYHO
CIIPOCTHITH SKHUTTS JIFOAUHU. KiOep3mourHHICTh — [1e HaHOUTBIIT JUHAMIYHA TPpyIa CYyCIIbHO HeOe3eUHUX BUIIB
JUSUTBHOCTI, OCKUTBKH IIOPOKY BOHAa HaOyBae MacoBoro xapakrepy. Ha cyuacHomy ertami OaraTo (axiBIliB Y
cthepi iHPOpMaLIHHUX TEXHOJIOTIH YCBIIOMIIOIOTH, 1[0 CUTYallis 3 KiOEp3JTIOUYMHHICTIO Y CBITI 3arOCTPHOETHCS.
Oprani3zoBaHa 3I0YMHHICTE BCE YACTIIlIe BUKOPHCTOBYE IHTEpHET sl MPUXOBYBAHHS CBOET MisUTBHOCTI. 32 TaHUMHU
I'yHIT ykpainu, 3a OCTaHHIA piK KUIBKICTh OPraHi30BaHHWX 3JIOYMHHHX TPYIl Ta OpraHisaiiii, siki BUHHSIOTH
3JI0YMHH 3 BUKOPUCTAaHHIM JiKiTaI-TeXHOJIOTH, 3pocia Ha 36% [1].

AcnekT nepeciigyBaHHs KiOep3T0UMHIIIB IEPEBAKHO CTOCYETHCS KPUMIHAIBHOT BiAMOBIJAIBHOCTI 0Ci0,
SIK1 BYUMHWITH KiGep3mounH. Tak, 3rigHo 3 KpuMiHaIsHHUM KOJIEKCOM YKpaiHH y cepi BHKOPHCTAHHS KOMIT IOTEPIB,
KOMIIT' FOTEPHHX CHCTEM 1 Mepexk PO3CITIIyIOThCS TaKi KaTeropii 3104nHiIB 3a ctartsamu 361, 361-1, 361-2, 362, 363,
363-1 [2]. 3rigHo 3 pe3ynbTaTaMu JOCIIKEHB TIEPeBaXKHY OLIBIIICTD Y CTPYKTYPI TOCTIKYBaHHX KiOEp3IOUYnHIB
CTaHOBIIATH Ti 3JI0YMHH, BIIIOBIAAIBHICT 3a sIKi ependadeno cr. 362 Kpuminaiasaoro koaekcy ykpainu (KKy)
(46,5%) (puc. 1).
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byaHuk J1., KapanetsH O., MeTenbcbkunii I.
KibepanoumHu: Tunonorii, piHaHcoBa po3Biaka, BUKOPUCTAHHS CreuiasibHMX 3HaHb

B cT.361KKY M cT1.361-1KKY M c1.361-2KKY W cT.362KKY W cT.363-1KKY

puc. 1. CTpykTypa 3104HHIB y cepi BAKOPUCTAHHS EIEKTPOHHO-OOUNCITIOBAIEHIX MALINH (KOMIT I0TepiB),
CHCTEM Ta KOMIT FOTEPHUX MEPEX 1 MEpPeK eaeKTpo3B 3Ky [3].

pO3CIiayBaHHs KiOep3JI04YHHIB — CKIIAJHE 3aBIAaHHS JIJIS CITYUX OPraHiB, IO 3YMOBJICHO CIEIH(iKO0
bOTO BHJy 3JIOYMHIB; TPYJHOIIAMH Yy3araJlbHEHHS CIIJYMX Ta CYJAOBHX MarepialiB, IO PO3MIATAETHCS;
BIJICYTHICTIO METOJUYHHUX PEKOMEHIAIIN IIOM0 OpraHizamii po3CiiTyBaHHS 3J0YMHHUX IiSHb Ta TaKTUKH
MPOBEJICHHS OIEPaTUBHO-PO3LIYKOBOI JiSUIBHOCTI; HEIOCTaTHBOI KBali(ikali€lo caigdux s poboTH 3
KOHKPETHUMH JDKEPETaMu JJOKa3iB.

AHaJIi3 ocTaHHIX J0CHiTKeHb Ta MyOJikaniii. pe3yabTaTy aHATI3y HAYKOBUX MyOJTiKaIlii BKa3yloTh Ha
Te, 10 TUTaHHS PO3CIiIyBaHH MPABONOPYIIEHb Y chepi KibepOe3neKH — e MpeaMeT TOCIiKEHb YKPaTHChKUX
Ta iHO3eMHUX HaykoBIiB: A. I. Mapymaka, B. O. Boxirosa, B. Byry3os, O. M. Muxkonenko, M. JI. 'ynman, C.
B. Bpennep, I1. Bimtiamc Ta iH. BueHi oOrpyHTOBYIOTh TEOPETUYHI OCHOBHM OOpOTHOU 3 KiOSP3JTOYHMHHICTIO B
rio0ansHOMY MacITadi Ta po3ciiyBaHHs Kibep3nounHiB. OfHAK y HAYKOBUX MpaLsiX iIHO3EMHUX Ta BITUU3HIHUX
HAyKOBIIIB HE JOCTAaTHHO yBarW IMPUIUICHO BHUKOPHCTAHHIO CHELiaNbHUX 3HAHb Yy MPOLECI pO3CIiTyBaHHS
KiOep3JI0UHHIB.

Mera npociimkeHHss — OOIpYHTYBaHHS crHenH(iKM po3CTiayBaHHS KiOEp3JIOUYMHIB 3 ypaxyBaHHSIM
OCHOBHHUX TCOPETHIHUX TTOJIOKEHD HAYKH KPUMIHAICTUKY, BU3HAYCHHS 3aBJIaHb JOCIIXKCHHS 3 BUKOPUCTAHHAM
CrielialbHUX 3HaHb Y TPOIIECi PO3CIiAyBaHHS TaKUX 3JI0OYMHIB; JOCITIKEHHS MPOOJIeM B3aeMOJIIi CiI40Tro Ta
€KCIIepTa B MPOIIEC] pO3CIiyBaHHS KiOEpP3JI0UYHMHIB Y CITpaBax eKOHOMIYHOTO CIIPSIMYBaHHS.

Bukjag ocHOBHOro Mmarepiajdy JOCHIIKeHHsl. Y TIpoleci po3ChiAyBaHHS KiOep3JIounHIB
BHKOPHCTOBYETHLCS pOOOTA EKCIIEPTIB 31 CIIEIIaIbHIMHU 3HAHHSIMH B ITiH Tamy3i. [1i1 MOHATTAM «CreiaabHi 3HaHHSD
PO3YMIIOTBCS HAYKOBI, TEXHIYHI UM 1HIII 3HAHHS, OTPUMAaHI B Pe3yJIbTaTi CIENialbHOT MiATOTOBKHA Ta MPAKTUKH
cy0’€KTOM, TpOLECYaIbHUN CTAaTyC SKOTO BU3HAYEHO SK €KCIepT abo NMPHUPIBHIOETHCA 10 CHELialicTa. Y X0l
PO3ciiTyBaHHS KPUMIHANBHHUX 3JI0YMHIB 3aCTOCOBYIOTH TPH NpOIeCyaibHi (JOpMH BUKOPHCTAHHS CIIELiaIbHUX
3HaHb: 1) 3alydeHHs crenianicTa s HaJaHHs MMChbMOBOT KOHCYJIbTAIIIT; 2) 3aydeHHs CIIeIiallicTa U HalaHHs
0e3nocepeIHbOI TEXHIYHOI JONMOMOTH i 4Yac 3MIMCHEHHs MPOILECyalbHHUX Aii; 3) 3allydeHHsI eKcrepTa JUis
MPOBEJICHHS CYA0BOI eKcrepTru3n. KpiM Toro, ciiua mpakTHKa JoBeia e(eKTUBHICTh TAKUX HEMpOIeCyaTbHHX
(hopM BUKOpHCTaHHS CIICIiaJIbHAX 3HAHb, SIK: YCHA KOHCYJIBTAIIis CJT1TY0TO 31 CIIeiaTicTOM; 3aTyUeHHsI CTieliaicTa
i1 9ac mepeBipKu OTNepaTUBHOI iH(pOPMAIIiT PO BYXHEHHS ab0 MiATOTOBKY 3104HHY [4].

Amnari3 HayKoBO{ JIiTepaTypH Ta MPaKTUYHUX MaTepialliB Ja€ 3MOT'Y BHOKPEMHTH KiTbKA MOXKITUBOCTEH IS
3aJIy4eHHs 10 PO3CIiAyBaHHS KiOep3Jo4nHIB 00i3HAaHUX 0ci0, ceper sSKuX: 1) MpaliBHUKN eKCTIIEPTHUX YCTAHOB
MinicrepcTBa rocTriii 1 MiHicTepcTBa BHYTPIIIHIX CIpaB YKPaiHU, SIKi MArOTh 3HAHHS, HEOOX1THI JJIsI IOIIYKY,
30epeKEHHSL, BITHOBIICHHS Ta IOCITIIKSHHS KOMIT FOTEPHUX CITi/TiB 3I0YMHY; MAIOTh JOKYMEHTH, IO MATBEPIKYIOTh
KBaNi(iKaIio; MPOXOAATh MEPIOTUUHY NMPOoQeCiiiHy MepemiaroToBKy Ta MiABHUIICHHS KBaTiQikamii; He MaloTh
0coOMCTOro iHTepecy B KOHKpETHOMY mpoBaukeHHi; 2) IT-crerianicTd iHIIMX TiIMPUEMCTB, OpraHi3allii,
YCTaHOB, JUIS SIKUX JOLLIBHO CTBOPUTH MOCTIMHUI mepernik, HOro mepioguyHo MeperiisiiaTh Ta OHOBIIOBATH 3a
BIJIIOBITHUMU KpUTepisMu. Takuii (paxiBellb MOXKe BUSBUTH BCTAHOBJICHI BJIACHUKOM Ha KOMIT IOTEPi CHemiaabHi
IHCTPYMEHTH JJIs 3HUIICHHS iH(popMamii B pa3i HECAHKIIIOHOBAHOTO AOCTYITY; BCTAHOBHTH HEOOXIITHUHA ITapoIb
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IUISL TOCTYITY 110 iHopMaii, Ki3HaTHCA, SKi IpaBuIIa il BAKOPUCTAHHS Ta 49X MPU3BE/E MOPYIIEHHS IHUX MPaBHI
JI0 3HUIIEHHS (ailiB TowIO.

ITlig wac poscnigyBaHHS BCiX Kiaacu(ikaliifHUX Ipyml 1 HiArpyH 3JI04MHIB, BUMHEHUX Y KiGepmpocTopi,
SK TIPaBWIO, NMPU3HAYAIOTHCS CYMOBI EKCHEPTH3W arapaTHO-TIPOrpaMHOrO 3abesnedeHHs Komi toTepiB. Ha
MPAKTHII JUIA OMHUCY i€l eKCHEepTHU3M BHKOPHCTOBYETHCS KOMIT FOTEPHO-TEXHIYHA EKCIepTH3a. 3aJIeKHO BiX
3aBlaHHs, cenru@iKu JOCIIIPKSHHS Ta BUIIB 00 €KTIB JOCTIKEHHS TEOPETHYHO BHOKPEMIIIOIOTH Pi3HI BUJIH,
a caMe: amapaTHO-KOMIT IOTEPHY €KCIEPTH3Y, MPOrPaMHO-KOMIT IOTEPHY €KCIEpTH3Y; NOCTIKCHHS TaHUX
(iHpopMamifHUX Ta KOMIT'FOTEPHHX); KOMIT'FOTEpHa Ta MEpeXeBa EeKCIIePTH3a; KOMIUIEKC LUX IOCIiJDKEHb.
OO6’€eKTOM KOMIT IOTEPHOI TEXHIYHOI EKCIIEPTH3H € KOMIT'I0TepH 3 HocissMu iHdopMmarii (yci npuctpoi 30epiranus
iHpopMalLii — AUCKETH, >KOPCTKI TUCKH, KOMIAKT-AUCKHU, (PIELI-KapTHU TOINO), MpOrpamMHe 3a0e3IEUeHHS Ta
iHIIIe KOMIT'toTepHe 0o0JamHaHHs (HampuKiIal, MOOUIEHI TenedoHn, OaHKOMAaTH, irpoBi aBTOMATH, KapTpilepH),
€JIEKTPOHHI OJIOKHOTH, IIPUHTEPH Ta iH.), @ TAKOXK JOKYMEHTAILlis Ha oOiagHaHHs [5].

HopMaTuBHMMHM JOKYMEHTaMHM ILIOJO BCTAHOBJICHHS NMPUOJHM3HOTO TEpeNiKy IHTaHb, OB SI3aHUX 3
MPOBEACHHAM KOMII IOTEPHO-TEXHIYHOI eKCIePTH3H, € IHCTpyKILis PO MPH3HAYSHHS Ta MPOBEICHHS CYJOBHX
eKCIIEPTH3 1 eKCIIEPTHHX JIOCIIKeHbY, Ta HaykoBO-MeTOMMYHI peKOMeHAAIlIT 1010 MiATOTOBKH Ta IPU3HAYSHHS
CYITIOBUX €KCIIEPTU3 Ta EKCIIEPTHUX AOCITIKEHb [6; 7].

3anmyyeHHs eKcIepTa 4M CIeliaigicta — e MpaBo ciiadoro, a He 000B’s30K. Komm poscniayroTh
KiOep3JI0UMHN B €eKOHOMIUHIH cepi, BHHUKaE mpodiieMa cucTeMaTH3alii MeTOJUIHUX MiAXO0IB 0 JOCIHIHKSHHS
€KOHOMIYHOT 1H(OpPMAIlii B aBTOMAaTH30BaHUX CHCTEMax YIPAaBIiHHS B KOHTEKCTI KOMIUIEKCHUX KOMII FOTEPHO-
TEXHIYHUX T4 EKOHOMIYHUX SKCIEPTHU3. I IpobiieMa JIOBOJI CKIIaaHA. AJDKE HaBITh PO3IMOYABIIH Ta MPOBIBIIH
KOMIIJIEKCHE JOCIIIKEeHHs, (axiBIli pi3HUX raiy3eil 3HaHb HE MOXYTb c(hOpMyBaTH 3arajJbHUN BUCHOBOK, 1 TOJ1
KOJKEH 3 HHX JIa€ BIaCHUH BUCHOBOK 32 pe3yJIbTaTaMu CBOIX JociimkeHsb. [1{00 1iporo He cranocs, A1 BUpILIeHHS
KOMILIEKCHOT €KCIIEPTH3H BapTO MOAATH 1-2 KITFOYOBUX ITUTAHHS, SIKi CTOCYIOTBCS IETKUX CYMIKHUX aCTIEKTIB PI3HUX
ray3ei 3HaHb. [TuTaHHS ineHTH(IKAIT Ta BIITBOPEHHS BCieT iH(pOpMAIlii, 110 MICTUThCS Ha JICKTPOHHUX HOCISX,
BXOJIUThH JT0O KOMIIETEHIIIi eKCIiepTa KOMIT IOTEPHO TEXHIYHOT €KCIISPTH3H 1 3a3BUYaid HE € I HhOT'O TIPOOIEMOIO.
IIpoTe nomyk eKOHOMIUHO 3HauyIIoi iHpopMalii HEMOXIIUBO 37iMCHIOBAaTH 0€3 ypaxyBaHHS AYMKH €KCIepTa-
eKOHOMICTa, KU (HOPMYJIFOE BUCHOBOK JI0 CHCTEMH Y (opMarti, SIKMH 3alpONOHYBaB €KCIepT KOMII I0TepPHO-
TEXHIYHOI eKCIIePTU3H. Y MPOLECi JOCIIKEHHS PEYOBHX JIOKA3iB Y KPUMIHAIBHUX CIIPaBax IIOAO IMPHUTATHEHHS
JI0 BIJMOBIJAJILHOCTI 332 €KOHOMIYHI KiOCp3JIOYMHHM HAWOLIbII SQEKTHBHHHA pPE3yNbTaT A€ NOCTIKCHHS 3a
CITBHOIO yYaCcTIO €KCHEPTIB, K Y Tady3i eKOHOMIKH, TaK 1 KOMIT IOTEpHUX TEXHOJIOTiH. KoMmIiekcHICTh — 1ie
HaiOnbI edekTHBHA (PopMa 3aCTOCYBaHHS CHEIaJbHUX 3HAHb, OCKIIBKM IIiJl 4ac KOMIUJIEKCHOI eKCIepTHU3U
EKCIIEPTHU CNIBHO BUPILIYIOTH POOIEMH, 110 BUHUKAIOTH[§].

BaxmBe 3HaY€HHS MalOTh BUMOTH J10 ()OPMYITIOBAaHHS IIMTaHb JUIs IOCHI/pKeHHs ekcrieproM. Ha puc. 2
MOJIAHO AJITOPHUTM 3aBJIaHb, SKi MIIJIATAIOTh TOCITIKEHHIO 3 BUKOPUCTAHHSM CIICI[IalIbHUX 3HAHb Y PO3CITiIyBaHH1
KiOEp3JIOUHHIB y Tally31 €eKOHOMIKH.

3aBIaHHs IPOBEICHHS KOHTEKCTHOTO ITOTYKY 3a KIIIOYOBHMHU CIIOBAMH 1€ 3MOT'Y €KCIIEPTY iIeHTH(]IKyBaTH
€JICKTPOHHI JIOKYMEHTH, 10 MICTSTh TIEBHI cJioBa uM (ppasu. mme Moxe OyTH Ha3Ba JTOKYMEHTa, Iocaja, Mpi3BuIle,
Ha3Ba Cy0’€KTa TOCIOJapIOBaHHs, a TAKOX OYy/b-sKi 1HII KJIFOUOBI CJI0BA, SIKi JIOMIOMOXYTh CIIiTYOMY BHOpaTH
3 BEJIUKOI KUIBKOCTI iH(popMarii noTpibHy Homy. OkpiM BIacHe BMICTy JTOKYMEHTa, €KCIIEPT TaKOX OTPUMYE
iH(popMaIliro mpo Metajani (ainy: 1aTy CTBOPEHHS, OCTAaHHBOI 3MiHH, ATy JPYKY, OCTAHHBOTO JIOCTYITY.

3aBmaHHs EKCIIEPTA B MPOLEC
PO3CIiaYBaHHS KiOep3I04YHHIB

3aBaanHa 4,

3alBu,[laHHf[ 1. 3aB,EIE.lHHﬂ 3. JOCTiREHHS
3nificHeHAA 3aBmaHHs 2. JlocmiKeHHs BiZoMocTelt mpo
KOHTEKCTHO- JocainreHHst nporpam GopMyBaHHS AS—" 10
ro  MOUIYK 0as AHIX i 3Bi i ?
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Jis BupilieHHs Npo0IeMu MOXXYTh BUKOPHCTOBYBATUCS Pi3HI CIIOCOOM: BiX IPOCTOrO IOKPOKOBOTO
Heperisily KaTajloriB i BAKOPUCTAHHS HEBEJIMKUX CIELiali30BaHUX MIPOTrpaM A0 BUKOPUCTAHHS CIeliani30BaHUX
arapaTHO-TIPOrpaMHUX KOMIUIEKCiB. BHOIp MeTOMy 3aI)KUTH BiJl pe3yabTaTy, SIKUi X04e OTpUMAaTH eKCIiepT. MeTos
KOHTEKCTHOTO TOIIYKY 0a3yeThCsl Ha BUKOPUCTAHHI HEBEIIMKHX CIelianizoBanux mporpam (AVSearch, Archivarius
3000 Ta iH.), SIKi TPAIIOIOTE HA OCHOBI iHAEKCYBaHHS iH(OpMaIii Ta IOJaIBIIOr0 KOHTEKCTHOTO TOMIYKY B 0asi
nanux (igaekc) [9]. ba3u it 3acTocyBaHHS CIELialIbHUX 3HAHb y Taly3i KPUMIHATICTUYHOI TEXHIKH Ui Lijei
KOHTEKCTHOTO IOIIyKY MNPAaKTUYHO HeMae. OCHOBHOMO IEPEBArOI0 EKCHEPTIB I CaMOCTIHHOIO BHPILICHHS
3aBJaHHS KOHTEKCTHOTO IOIIYKY B IPOIECi Meperisiay KOMI IOTepHHUX HOCI{B € ¢akTop dacy. I Tyt mMoBa iine
HE TIJIBKH 1 HE CTUTLKH PO TUMYACOBI BUTPATH Ha MPOIEAYpY NMpH3HAUEHHS Ta orisiny. EkcriepT, skuii He mae
y CBOEMY PO3MOPSAKEHHI BCIX MaTepialiB CIpaBU, BUPILIYE CYyTO TEXHIUHE 3aBJaHHS KOHTEKCTHOTO MOIIYKY 1
1030aBJIeHNI MOKJIMBOCTI OI[IHUTH KOPUCHICTD Ti€l UM 1HIIO1 3HaiAeHo1 iHdopMmarii.

30UIbIIEHHS €MHOCTI ITaM’SITi Ta PO3BUTOK MEPEKEBUX TEXHOJIOT1H 03Hauae, 10 CydacHUil nepcoHaIbHUI
KOMIT FOTEp MO>KE TIPAIIOBATH 3 JeCATKaMH 0a3 JaHWX. 3a HaHOUIBII 3araJlbHOTO MiAX0My A0 Kiacudikamii 6a3
JAHWX X MOXKHA ITOJTITUTH Ha JIOKATBHI Ta MepekeBi. JIOKanbHI 3HAXOJAThCS Ha TUCKY IMEPEBIPEHOTO KOMII I0TEPA,
SIKUM MOXYTb KOPUCTYBaTHCS KOPUCTYBadi, IKi MalOTh OOJIIKOB1 3aIIMCH JIUILIE HA IbOMY KOMIT foTepi. MepeskeBi
0a3M JaHUX MOXXYTh PO3TAIIOBYBATHUCS SK Ha NMEPCOHANIBHOMY KOMII'IOTEp, TaK 1 Ha OyAb-SIKOMY MEpPEKEBOMY
pecypci (iHIIoMY KOMIT F0Tepi, cepBepi JIOKATbHOI Mepexi, cepBepi ritodanbHoi Mepesxi). barato kopucTyBadis, sKi
MAaIOTh JOCTYII JI0 PECypcy, Ha SKOMY BCTAaHOBJICHA 0a3a JaHWX, MOXKYTh IPAIIOBATH 3 TAKOIO 0a3010 OJHOYACHO.
TumoBuM 3aBIaHHAM IS €KCIIEPTA € TIOIITYK 0a3 TaHWX, 3 IKUMH BUKOHYBaJIacs po0oTa JIIoAeH, a TAKOK BHSABICHHS
KOPUCTYBAauiB, SIKI MaJX JOCTYH A0 Tiel M iHIIOT 6a3u naHux. € KijibKa CIOCO0iB MiIX0AY A0 L[LOTO 3aBIAHHS.
Ilepmmit cmocid momsdrae B MOUIyKY po3UIMpeHb ¢ailniB y 6a3ax maHux. EdexTuBHICTH Oe3mocepeaHboro
BUKOPHCTAHHS IEPIIOr0 METOY MOLIYKY €KCIIEPTOM MOKHA O3UTHBHO OL[IHUTH JIMIIIE TO/1, KOJIU BiH BIICBHEHUH,
o 0a3za maHuX 30epiraeThcs Ha 3JaMaHOMY KOMIT FOTepi, a ii BUSBJIICHHS HE MOTpeOye 3HAYHUX BUTPAT 4acy Ta
3YCHIIb. IIsl BICBHEHICTh MOKE IPYHTYBATHUCS HA MTOKA3aHHIX CBIAKIB, 0OBUHYBAYCHHUX, pe3y/ibTaTaX OOIIYKIB 1 T.
1. B iHIMX Bumagkax po3risAyBaHUN CIIOCiO BapTO BUKOPHUCTOBYBATH B MO€AHAHHI 3 iHIMMU. pyruii crocid
BUSBIIEHHsS 0a3 IaHUX ToJsrae B Oe3nocepeqHboMY JOCHIKEHHI (aillliB MpOrpaMHOTO KOMIUIEKCY, a TaKOK
(haiiniB peecTpy onepauiifHoi cucteMu. Take TOCIIKEHHS Ja€ 3MOTY BU3HAUUTH KOHKPETHUH niepeik 0a3 qaHux,
3 SIKUMH TIPAIIOBANIa IPOrpamMa, BCTAHOBICHA Ha OCTIHKyBaHOMY HOCil. OCHOBY TaKHUX JOCTIKEHb CTAHOBUTD
BJIACTHBICTb IIpOrpaM 30epiratd podoUi HATAITYBaHH B JesikuX ¢aiirax [10].

O1iHIOIYM piBeHb 3HaHb, HEOOXIMHUH JUIsl 3MIIACHEHHS OMMCAHOTO MONIYKY, OYEBUIHO, 110 HEOOX1THO
3HATH CTPYKTYpY peecTpy omepauiiiaux cucteM Microsoft Windows, ymiHHS mparioBaTy 3 (haitnamu peectpy Ta
OCHOBH OpTraHi3allii IOKaTbHUX Mepek. KpiM Toro, 3a1e)KHO Bij HapaMeTpiB MOJIITHKY OS3MEKH JOCTYI 10 (hakiiB
CHUCTEMHOT'0 PEECTPY MOXKE OyTH 3aKpUTHH a00 oOMekeHui. ToMy Takok HeOOX1THO MaTH 3HAHHS JJIS JOCTYITY
10 3axuiieHol iHpopMmartii. CyKymHICTh BHINE3a3HAYCHHUX JAHUX HAJICKUTh J0 CICIiaTbHAX 3HAHb, 110 3YMOBITIOE
HEOOX1AHICTh 3aIy4CHHS 0 MPOLEAYPHU MEPEBIPKH CHENiaNicTa 3 KOMIT FOTEPHUX TEXHOJOTIH.

Yacro cniguuil Mae He TUIBKH NMPOAaHATi3yBaTH 3BIiTHICTb, a i BU3HAUUTH, YU MiJTOTOBJICHI MOJATKOBI
JIeKJIapariii JJ1s BiAIpaBlIeHHs 0 IMOJAaTKOBOTO OpPTraHy 3 ypaxyBaHHSAM HasBHOI OyXraiatrepchbkoi 3BiTHOCTI. st
BOTO EKCHEPT Ma€ BHUPIMIUTH MUTAHHS MO0 BU3HAYCHHS MPOTPaM M IMiATOTOBKH ITOJATKOBOI 3BITHOCTI Ta
€JIEKTPOHHOTO OOMiHY iH(opMaIli€lo 3 MoJaTKOBUMH opraHamu. OcoONHMBICTh BUBYEHHS IPOrpaM MOAATKOBOL
3BITHOCTI Ta MPOTpaM €IEKTPOHHOTO JOKYMEHTOOOIry MoJIsirae B TOMY, IO OUIBIIICTh TAKUX Iporpam 30epirae
HeoOXimHy iH(QOpMAIIiI0 y BUTJISAI BHYTPINIHIX CICiali30BaHUX 0a3 JaHUX. 16 O3Hadae, IO iH(opMaIis,
sika 30epiraeThCs B Takii 0a3i JaHWX, AOCTYIHA JIMIIE TOi, KOJH 3aIyileHa nmporpama. [Iporpama moxe OyTn
3alyleHa TUTbKA B TIPAIOIOUid ONepamiiHid CUCTeMi, O CYNEepeYnTh MPUHIUITY 30epeKeHHS HE3MIHHOCTI
iH(OpMaIIii — 3ammyck onepariiifHoi cucTeMH BUKJIMKAa€e HE3BOPOTHI 3MiHHU iH(opmanii, HassBHOI Ha Hocii. OnrcaHa
mpobieMa HaiyacTile BUPIHIYETHCS 3a JONOMOTOI0 CHCTEM BipTyauisallii (Tak 3BaHHUX «BipTyaIbHUX MAIIUH).
HaitmomynsipHimmmy iHcTpyMeHTaMu B Wi cdepi € VMware 1 VirtualBox. 3okpema, meit METo TakoK MOXKHA
BHKOPHUCTOBYBATH JUISI MOIIYKY 0a3 JaHUX, 3 SKHUMHU MIPAIIOBAaB KOPHUCTYBAY.

OTtpuMaty Taky iHpOpMaIIito MOXKHA, 3aITyCTHBIIIA BUKOHYBaHHI MOTYJb IIPOTPaMHOT0 KoMIUTeKcy. [Ticms
3aITyCKy IPOTrPaMHOT0 KOMITICKCY Ha €KpaHi 3’ IBISIETHCS 11aIOT0OBE BIKHO 31 CIICKOM paHillle OnpanboBaHux 0a3
JIAaHKX 1 KOPUCTYBA4EB1 POTIOHYETHCSI BUOPATH 31 CIIMCKY 0a3y AaHUX JUIA oAabInoi podotu. Crincok 6a3 maHux
CKJIaZaeThCs 3 Ha3BH 0a3W JaHMX i NULIXY a0 HuX. [Ipu momryky iHdopMariii 3a JOIIoMOror CUCTEM BipTyai3arii
CIIiZi BPaxOBYBAaTH, UM MPOrpaMa IpaIioBalia 3 almapaTHUM KIoYeM Oe3IeKH, TOMY IO, SKII0 TaKOoro KIoYa
HEMae y BipTyaJbHIll MaIliHi, IporpamMa BHBEIC ITOBIIOMICHHS PO MOMWIKY. Taky peecTpamiiHy iHpOopMaIiio
MOXXHa OTPUMATH JIUIIE NUITXOM IMPOBEJACHHA HEOOXIMHUX CHigunX abo pO3UIYKOBUX 3aX0JiB. SIK BHUIHO 3
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OITHCY METOAY, HOT0 3aCTOCYBaHHS BHMarae BiJ| eKCIIepTa IeBHUX HaBUYOK poOOTH 3 rpadiuHuMH (ainamu Ta
3HAHHsI HIOAHCIB HAJIAIITYBaHHS BIpTyalbHOI MAIlIMHY, a TAKOX IEBHOI KiIBKOCTI Yacy. Bcei 1l 3HaHHS HE MOXKHA
Ha3BaTH 3arajlbHOBIIOMHMH, TOMY III0 BOHU BUMAararTh NpOoQpeCifHUX 3HaHb MPUHIIMIIIB POOOTH, 3aBaHTAKEHHS
OTICpAIlifHAX CHCTEM.

TunoBuM 3aBIaHHSIM JUIs CITIUUX € BUSIBIICHHS [TPOrPaM BIJAJICHOTO IOCTYILY JI0 PO3PAXYHKOBUX PAXyHKIB
KpEeIUTHUX OpraHi3aliif, BCTAHOBJIECHHS OpraHizalliii, 1o Haal0Th TAKUH TOCTYII, a TAKOXK HAHMEHYBaHb KPEUTHUX
opraizanii (baHkiB) 1 HOMepiB paxyHKiB. [IpoTsarom TpuBasoro yacy B 0aHKIBCHKill CHCTEMi BUKOPHUCTOBYETHCS
cucrema «baHK-KJII€HT», sIKa OXOIUTIOE IPOTpaMHe 3a0€3M1eUeHHsI A1l BCTAHOBIICHHS 3aXUIIEHOr0 KaHalIy 3B 3Ky
MIX KOMIT'FOTEpOM KOpPHCTyBada (KJII€HTa) Ta cepBepoM OaHKY Ta KIIIEHTOM OaHKY, aBTOMaTH30BaHEe poOoue
Mictie (ApM). HasBHicth Takoro ARM-KkilieHTa MOYKHAa BUSBUTH, NIEPEBIPUBIIN CHCTEMHHI KaTajior Program
Files y moeagnanHi 3 nepeBipkoro QaiiiB cucreMHoro peectpy. BusuenHs ¢aiiiniB peectpy, sSK yxke 3a3Hadaaocs,
BHUMarae 3HaHHSI CTPYKTypU peecTpy omepariiiHux cucteM Microsoft Windows, HaBu4ok pobotu 3 aitnamu
peectpy. Ilepmmii croci® He BHMarae creuialbHUX 3HaHb 1 AOCTYHNHHH Ais nociimkeHHs. Jpyruii crocid
BHMarae BUKOPUCTaHHS Takux mporpam, sk Belkasoft Evidence Center Ultimate a6o Internet Evidence Finder,
SIKI HEJIOCTYITHI JUIS CJIiq4oro. BinmoBimHo, BHIyYeHHS iH(poOpMaIii 3a3HaYCHUM CIIOCOOOM 0€3 3aCTOCyBaHHS
CrenianbHUX 3HAaHb 1 3aJIy4eHHs eKCIepTa HEMOJKIIHBO.

BucHoBKH. pe3ynbTaTH MOCHIDKEHHS NAlOTh 3MOTY 3pOOUTH Taki BHCHOBKHM INOJO0 HEOOXiTHOCTI
BHKOPHCTaHHS CIICIiaIbHUX 3HaHb Y PO3CIIiTyBaHHI KiOEp3IOUHHIB.

1. ITix gac po3ciaigyBaHHS BCiX KIacU(ikaliHHUX IPYI Ta HiATPYI 3I0YMHIB, BUNHEHHUX Y KiOepIpocTopi,
JOIUIBHO NPU3HAYATH CYJJOBY €KCIIEPTHU3Y KOMIT I0TEPHOI TEXHIKU Ta MPOrPaMHUX MPOAYKTIB.

2. JIoninbpHO MPOBOAUTH TaKy MOCHIIOBHICTh BUPIIICHHS 3aBIaHb KOMIT FOTEPHO-TEXHIYHOTO TOCTIHKEH-
HS1 3 BUKOPUCTaHHSM CIIeliaJbHUX 3HaHb Yy IIPOIIECI pO3CIiayBaHHS KiOep3I0uMHiB: iMeHTH]iKawis 6a3 JaHUX cIe-
iaJ1i30BaHOI MpOrpaMu; iieHTu(iKaIis mporpam Ajsi CTBOPEHHS CUCTEM MOJATKOBOI 3BITHOCTI Ta €JIEKTPOHHOIO
JIOKYMEHTOOOITY; BUSIBJICHHS iH()OpMAITii PO TUIATEXK], 3MIMCHEH] 3 BAKOPHCTAHHIM MEPEKEBUX TEXHOJIOTIH.

3. y mporieci JOCTiPKEHHS PSUOBUX TOKA3iB Y KPUMIHATBHHUX CIIPaBax MO0 PO3CIIiAyBaHHS EKOHOMiY-
HUX KiOep3JI0YMHIB HAHOLIBII e()eKTUBHUM PE3yJIbTaTOM OyJie KOMIUIEKCHA EKCIIEPTH3a 32 CITIILHOIO YYACTIO eKC-
MEPTIB Y TaTy3i eKOHOMIKHA Ta KOMIT FOTEpPHUX TeXHOJIOTiH. KoMIuIekcHICTh — Iie HaiOuibi eekTHBHI Gopma
3aCTOCYBaHHS CHEHiaIbHIX 3HAHB.

IIpoGiiema BUKOpHCTaHHS CHeNiadbHUX 3HaHb y MPOIEC pO3CIiigyBaHHs KiOep3/ounHiB Oararoacmek-
THOIO 1 iCHy€ JTOCTaTHil NPOCTIip IS AOCTIKEHHS Ta pO3POOKH NUISAXIB 11 BUPILICHHS.
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3AXUCHHUK: OO IIPABOBUM CTATYC

Ipoananizosano npagosuti cmamyc CMopoHU 3aXUCIY 8 KPUMIHATbHOMY NPOBAONCEHHT, 11020 0COOAUBOCHI
MAaHeOoiKU 8 YUHHOMY 3AKOHOOABCMEI. PO32NIAHYMO NONONMCEHHA YUHHO20 3AKOHOOA8CMBA MA OYMKU 8YEHUX W00 iX
npasoeoi oYiHKuU.

Kpuminanonuii npoyecyanvnuii kooexkc YKpainu eu3nauac npagosuti cmamyc aogokama K 3axXucHuxa y Kpu-
MIHATBHOMY nposaddicenni. Bin nepeddbauac sk MorHcaUGICMb NIOO3PIOBAHO20 YU 0OBUHYBAYEHO20 HA NPABOBUL
3axucm, max i negui gumozu 00 a080KAMA, NPoyec 3aryYeHHs a080Kama 0o cnpasu, 0608 'a3Ku a080KAmd.

Ipasosuii cmamyc adeokama maxoxc pezynoe 3axon Ykpainu «Ilpo adgokamypy ma ao8okamcvKy Oisiib
nicmoy. Ilpasa ma 0606 ’a3ku aosokama y yux 080X HOPMAMUBHO NPABOBUX AKINIE MICMAMb NepesadsCHO 0OHAKO8I
cmammi. [Ipome desiki 3 npoyecyanvHux Oitl 6ce-maxu 8IOPI3HIAIOMbC, WO NPUEOOUMb 00 OesIKUX PO30IdDCHOCmel Y 3a
KOHOOAB8CMBI Ma He 0a€ MONCIUBOCHE YIMKO GUSHAYUMU NPABOGULL CIAMYC A08OKAMA ) KDUMIHATIbHOMY
NPOBAOICEHHI.

Y 3micmi pobomu nagedeni Oymxu gueHux, ujo niomeepodicyroms neeHy npasogy Koizito y YyboMy numanui ma
3aNPONOHOBAHO CROCIO U020 BUPIUEHHSL.

Kniouogi cnosa: 3axucnux, aogoxam, npagosuti cmamyc, npagosuil 3axucm, 008uHysaueHull, nioo3pioeaHull,
npasa 3axXUCHUKA, 0006)3KU 3aXUCHUKA.

Dekailo P., Shumskyi S.

Defender: his legal status.

The legal status of the defense party in criminal proceedings, its features and shortcomings in the current
legislation are analyzed. The provisions of the current legislation and the opinions of scientists regarding their legal
evaluation are considered.

The human right to defense in criminal proceedings is one of the basic human rights enshrined in the Constitution
of Ukraine. In the conditions of constant reform of the criminal procedural legislation, the legal status of the defender is
an extremely important element in the implementation of the corresponding constitutional right of a person to protection.

Therefore, it is extremely important to study the legal status (rights and duties) of the defense attorney in
criminal proceedings, to determine the scope of his powers and competences, which in turn significantly affect the
effectiveness of solving cases on the merits.

The content of the work contains examples and opinions of scientists that confirm the imperfection of the current
legislation in regulating the issue of determining the legal status of a lawyer in criminal proceedings.

The Crlmlnal Procedure Code of Ukrame defines the Iegal status of a Iawyer as a defender in crlmlnal
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requirements for the lawyer, the process of involving the lawyer in the case, and the duties of the lawyer.

The legal status of an attorney is also regulated by the Law of Ukraine «On the Bar and Legal Practice». The
rights and duties of a lawyer in these two normative legal acts contain mostly the same articles. However, some of the
procedural actions still differ, which leads to some discrepancies in the legislation and makes it impossible to clearly
determine the legal status of a lawyer in criminal proceedings.

The content emphasizes this error on the part of the legislator. Based on the opinion of scientists who researched
this issue, a way to solve this problem is proposed, namely, the consolidation of the clearly established rights of the
lawyer in the Criminal Procedural Code of Ukraine.

In the absence of such regulation, some procedural actions of the lawyer may be recognized as essentially
illegal. The court and the prosecution may find them inappropriate and inadmissible.

Keywords: defender, lawyer, legal status, criminal process, criminal proceedings, legal protection, accused,
suspect, defender’s rights, defender’s duties.

IocranoBka npodaemu. [IpaBo mroauHI Ha 3aXUCT Y KPAMIHATTBHOMY IIPOBAKEHHI — I1€ OJTHE 13 OCHOBHHX
IpaB JIOJWHY, 10 3akpimieHe B Konctutynii Ykpainu. B ymoBax mocTiiiHoro peopMyBaHHS KpUMiHAJIBHOTO
MPOIIECYATFHOTO 3aKOHOJABCTBA MIPABOBHH CTATYC 3aXMCHUKA — HAJ3BHYAHHO BAXKIMBUHN €IEMEHT Yy peai3arii
BIJIIIOBITHOT0 KOHCTHUTYIIIITHOTO MIpaBa JIFOJAWHY HA 3aXHCT.

ToMy Han3BUYAiHO BaKJIMBHM € IMUTAHHS MOCHIDKCHHS IPAaBOBOTO cTarycy (mpaB i 0OOB’sI3KiB)
3aXHMCHUKA B KPUMIHAIGHOMY NPOBAKCHHI U BH3HAYEHHsI OOCSTY HOTO ITOBHOBAXKEHb Ta KOMIIETEHINT, SIKi
3HAYHO BILUTMBAIOTH HA €()CKTHBHICTH BUPIIICHHS CIPaB.

AHaJTi3 OCTaHHIX JOCTiIKeHDb i MyOmikamiii: IPaBOBY OIIIHKY CTAaTYCy 3aXHCHUKA B KPUMIHATHHOMY
MpoleCyaIbHOMY IpaBi qociikyBainu: A. M. Biprokosa, O. 0. Tatapos, C. C. Uepnsscbkuid, FO. I1. Anosuy, JI.
M. ymnanosa, C. JI. CaBunpka, H. C. Kapmos, M. A. Mapkym, fI. I1. 3etikan, C. M. JIoriHoB Ta iH.

MeTta pocitigkeHHsI — TIPOBEACHHS aHANTI3Y IIPABOBOTO CTATyCy 3aXMCHUKA B KPHMIHABHOMY IIPOLIECY-
AIEHOMY TIpaBi.

Bukiax ocHoBHOro Marepiady nociaimkeHHsi. MaOyTbh, OCHOBHOIO O3HAKOIO KOXKHOI Cyd4acHOI
JEMOKPATHUYHOI JiepKaBH € 3aKpilieHHs JIOAMHU SK HAWMBaXXIMBIIIOI COLIaJbHOI I[IHHOCTi, BiJOBiTHO
Koncturynis Ykpaiau (ssk OcHOBHU 3akoH YKpaiHH) 3aKpIIUIIO€ OCHOBHI MTpaBa, CBOOOIN Ta 000B’SI3KH JIFOJUHH
Ta TpOMaJsHUHA, Cepel SKUX TaKOX € MPaBO HA 3aXUCT y KPUMIHATHLHOMY NMPOBAJKCHHI. BiAmoBigHO 10 CT.
59 Koucrutymii YkpaiHu KokeH Mae MpaBo Ha MpodeciiiHy MpaBHUYY JOIOMOTY. Y BHUIIAAKAX, IMepeadaucHuX
3aKOHOM, I JONOMOTa HamaeTbes Oe3oruaTHo. KoskeH BUNBHHME y BHOOpI 3aXxHMCHUKA CBOIX mpaB. KpiMm Toro,
cT. 63 Koncturyuii Ykpaiau nependayae npaBo migo3proBaHOr0, 0OBUHYBAY€HOr0 Ha 3aXMUCT. 3rimHo i3 cT. 129
Koncrurynii Ykpainu 3a6e3neucHHs 00BHHYBaYEHOMY ITpaBa Ha 3aXUCT, € OJHIEIO 13 OCHOBHUX 3aCajl CyJJOYMHCTBA
B YkpaiHi [1].

Kpuminansnuii nponecyansuuit kogekc Ykpainu (nani KIIK) y cr. 7 Bu3navae 3a0e3nedyeHHs npaBa Ha
3aXUCT OJTHIEIO 13 3aralIbHUX 3acal KpUMIHAJILHOTO IPOBA/KEHHS. 3a0e3IIeYeHHS ITpaBa Ha 3aXUCT JTa€ MOYKIIUBICTh
0OBUHYBauCHOMY a0O0 IIiJJO3PIOBAHOMY ITOBHOIO MIPOI0 pEaNi3yBaTH IHIIY 3arajbHy 3acaay KpPHMiHAIBHOTO
MPOBA/DKEHHS] — IPE3yMIILis HEBUHYBATOCTI Ta 3a0e3MedeHHs! JOBEACHOCTI BUHU. OCKINBKH 3 JOIOMOIOHO
3aXHMCHHUKA JIIOJMHA MOXE 3MEHIIUTH Mipy CBO€EI BiAMOBITAIBHOCTI Y B3arali JOBECTH BiJCYTHICTh CBOE] BHHHU.
[TpaBo mimo3proBaHOTO, OOBHHYBAYEHOTO, BUIIPABIAHOTO Ta 3aCyKEHOTO Ha 3aXWCT, SIKE 3aKpiruieHe y cT. 20
KpuminaineHoro nponecyanbHoro kojekcy Ykpainu (mami KIIK), ciyrye Tiero mporecyaabHOI OCHOBOIO, Ha
IiJICTaBi K01 HaTA€ThCS MIPABOBA TOIMIOMOTA 3aXHCHUKA 3a3HAYCHUM BHINE 0cobaM. AJie y4acTh Y MPOBaKCHHI
3aXMCHUKA B Oy/b-SIKOMY pa3i He MOe 3BY>KyBaTH MPOLIECYaIbHUX MPaB MiJJ03PIOBAHOIO Ta 0OBUHYBAu€HOT 0.

Binmosimao no BuMor cr. 45 KIIK, 3aXUCHUKOM € ajBOKaT, SIKUM 3IIHCHIOE 3aXUCT IiJI03PIOBAHOIO,
ocobu, MoA0 SKOI 3i0paHO JOCTaTHBO JOKA3iB JUIS MOBINOMIICHHS MPO IMiJO3pPY Y BUMHEHHI KPUMIHAIHHOTO
MPaBOIOPYLIEHH, ajie He TOBIIOMJIEHO MPO MiJo3py Y 3B’S3KYy 3 i cMepTio, 00BUHYBaYEHOTO, 3aCyKEHOTO,
BHIIPABAAHOTO, 0COOH, OO SKOI Iepe10avaeThCs 3aCTOCYBaHHS IPUMYCOBHUX 3aX0[iB MEIUYHOTO Y1 BUXOBHOT'O
XapakTepy abo BUPIIIYBAIOCS ITUTAHHS PO X 3aCTOCYBaHHS, & TAKOK 0COOH, 11010 SKOT Mepe0avacThCcst PO3TIIsI
MUTaHHS PO BHAAYY 1HO3EMHIH JeprkaBi (EKCTpaIUIiio). 3aXUCHUKOM HE MOXKE OYTH aJBOKAT, BIIOMOCTI PO
SIKOTO HE BHECEHO 10 €TUHOTO PEECTPY a/IBOKATIB YKpaiHu abo 110/10 SIKOro y €AMHOMY PEeecTpi aJBOKATIB YKpaiHU
MICTATBCSI BIJOMOCTI IIPO 3yIMHEHHS a00 NPUIMHEHHS IIpaBa Ha 3aiiHATTS aABOKATCHKOIO AisuibHICTIO. KpiM Toro
KIIK y maparpacgi 3-mMy riraBu 3 3aKkpiIuTioe 3arajibHi MpaBuia y9acTi 3aXUCHUKA Y KpUMIHAILHOMY MTPOBaKCHH;
000B’SI3KM 3aXWCHHKA; 3ayICHHS 3aXHUCHHKA; 3aJTyUCHHS 3aXMCHUKA CIITYUM, MPOKYPOPOM, CIITIUM CYAICHO
YM CyJOM JJIsl 3IMCHEHHS 3aXUCTy 3a MPHU3HAYCHHSIM MiATBEP/UKCHHs MOBHOBAXKCHb 3aXHMCHHUKA; ITOTOBIp i3
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3aXMCHUKOM; 00O0B’SI3KOBY y4acTh 3aXHUCHUKA; 3ayYeHHS 3aXMCHUKA U TMPOBEACHHS OKPEMOI IPOoIecyaabHOT
i, BiIMOBa BiJ 3aXHCHUKA a00 ioro 3aminy [2].

Sk 3a3Hagae O. p. banarpka, 3aXUCHUKOM € JIMIIIE aaBOKAT, KOTPUH € wieHoM IpodeciiiHoi acomiartii
aJIBOKaTiB nepxaBu. Taka mo3wiis BigmoBinae HopMam 3akoHy Ykpainum «[Ipo amBokaTypy Ta aIBOKaTCBHKY
JSUTBHICTBY, BIAMOBIAHO 70 sAkoro HamioHanbHa acorialiist aBokaTiB YKpaiHu — 11e HeJepKaBHa HEKOMEpIiiHa
npodeciiiHa opranizaiisi, ska 00’€JIHYe BCiX aJBOKaTiB YKpaiHW Ta YTBOPIOETBCS 3 METOK 3a0e3leyeHHs
peatizaiii 3aBJlaHb aJIBOKATCHKOT'O cCaMOBpsIyBaHHs [, ¢. 168]. 3TriqHO 3 TaKUM TBEPPKEHHSAM TPABOBHIA CTATyC
3axHCcHUKA perymoeTbes He nume KITK, a i iHmMMu HopMaTUBHO-TIPABOBUMH aKTaMH, TIOJIOKCHHS SIKIX MOXKYTh
CyMEpEeuuTH OJHE IHHIOMY. 30KpeMa, Taka MO3HUllis OOIPYHTOBYETHCS THM, IO BiAMOBiAHO A0 mojoxeHb KIIK
VYkpainu pakTuuHi 1aHi (0Ka3u) y KpUMiHAIEHOMY MPOBAHKEHHI CTOPOHU MOXKYTh OTPUMATH JIUIIE Y TIOPSJIKY,
nepenoadeHoMy KIIK Vkpainu. me 3yMOBIIOE HEMOXIIMBICTH TPOIECYaTbHOrO OGOPMIICHHS (aKTHUIHUX
JaHuX (Ta IX TMOAAJBIIOr0 BUKOPHCTAHHS y KPHUMIHAIEHOMY MPOBAIDKEHHI), SIKi OTPHMAaB aJIBOKAT y MOPSAKY,
BCTaHOBJIEHOMY 3akoHOM YkpaiHu «lIpo amBokaTypy Ta aJBOKAaTChKy MisJIbHICTB». OJHAK BapTO HATOJIOCHTH,
10 JUTSL TOBEICHHS MPOTHISKHOT To3uiii MoxHa HaBecTH sk npukian ct. 1 KIIK Ykpainu, a came: o mopsaok
KPUMIHAIBHOTO TIPOBA/DKCHHS HA TEPUTOpii YKpaiHW BU3HAYAETHCS JIMIIE KPUMIHAIBHUM MPOIECYabHIM
3aKOHOAAaBCTBOM YKpainu. 3rimno 3 4. 2 ct. 1 KIIK Vkpainu kpuMiHambHE IpoliecyalbHe 3aKOHOIaBCTBO
Yxpainu cKIIaia€eThCs 3 BIANOBITHUX MOJI0kKeHb KOHCTUTYIIT YKpaiHu, Mi>KHAPOAHUX JOTOBOPIB, 3Oy Ha
000B’I3KOBICTh AKMX Hajana BepxoBHa pana Ykpainu, nsoro Kogekcy ta iHmmx 3akoHiB Ykpaiau [2].

Ha nymky C. €. AGiaMchKOro, OJHOYACHE HAIJICHHS MPABOBUM CTaTyCOM aJ[BOKaTa, [0 BU3HAYAETHCS
3akoHoM Ykpainu «[Ipo agBokatypy Ta aIBOKATChKY AISUTbHICTB», Ta 3aXUCHHKA, TPOIECYyaTbHUH CTATyC SIKOTO
IPYHTY€EThCS Ha MpaBax I1iI03pIOBAHOTO, OOBHHYBaYeHOT0, 3aKpimieHnx y KIIK Ykpainu, Ha mpakTHIli 3yMOBIIOE
mpaBoBy Koui3ito. [1osCHIOETHCS 1€ TUM, IO 3aXMCHHK, MOCHIIAIOYUCh Ha MoJokeHHs 3akoHy Ykpainu «Ilpo
aJIBOKaTypy Ta aJBOKATCHKY AiSIbHICTB», HAYEOTO BUMHSE MpOLECYalbHi Aii Ta oTpuMye (aKTHUHI AaHi, aje
CTOpPOHA OOBMHYBAYCHHS Ta CYJ BiAMOBIIIOTHCS BU3HABATH X HAIEKHUMH Ta JomycTuMuMu. Cyl Ta cTOpoHa
O0OBUHYBauCHHSI MOTHBYIOTH I1€ THM, 110 3a monokeHHssMu KITK Ykpainu 3axucHUK He HATIICHUH BiAIOBITHIMU
mpaBaMH 1 MEXaHi3My IX peaiizamii B3araii He mepeabadeHo. B TakoMy BHIIAIKy MpaBoOBa IMO3HIIiSE CTOPOHU
0oOBHHYBaueHHs YU cyay Oyze 3aKOHHA, OCKIJIbKH, Ha TiicTaBi aHalizy nosnoxkeHs cT. 22 KIIK Ykpainu, ctoponu
CaMOCTIHfHO 00OCTOIOIOTh CBOT IMPaBOB1 MO3MIIIT TibKY 3acobamu, iepeadadyeanmu KITK Ykpainu. He Bu3HaunBmm
B nojoxeHHsx KIIK YkpaiHu 4iTKMX NpaB 3aXWCHHKA, 3aKOHOJABEIb THM CAMHUM (DAKTHUHO YHEMOIKJIHBIIOE
BU3HAHHS HAIC)KHUMH Ta JOIYCTUMHUMH JTOKA3iB, SKi BIH OTPUMAB ITiJ] 9ac MPaBO3aCTOCYBAHHA 3aKOHY YKpaiHu
«IIpo afBOKaTypy Ta aABOKATCHKY AisUTBHICTBY [4, ¢. 52]. Ha fioro mymKy, peanizaliist paB 3aXUCHHUKA 3IHCHIOETHCS
BianosigHo 1o KIIK, a cama mpodeciitna gisiibHICT aiBOKaTa 3akoHOM YKpainu «IIpo amBokaTypy Ta aBOKaTChKY
JUSUTBHICTBY», MO 3HAYHO YCKJIATHIOE YiTKE BH3HAUCHHS IPABOBOIO CTAaTYCy 3aXHMCHUKA y KPUMIHAITBHOMY
npoBapKeHHi. [1oromKyeMoch 13 Ii€r0 MO3HUITIEr, OCKUTLKY MPABOBHH CTATYC aJBOKATa CTAHOBIISATEH HOTO TpaBa Ta
000B’513KH, K1 He 30IraloThcsl y 0araThOX MPOIECYaATbHUX JMisfX y IIUX BOX aKTaX.

BpaxoByroun mo3uilii BUeHHX, BAPTO YITKO 3aKPIIUTH MPaBa aIBOKaTa y KPUMiHAJIBHOMY MPOBAKCHHI
no KITK, BHOKpeMUTH HOTo K MpeJCTaBHUKA CTOPOHU 3aXHCTY JUIsl IIOBHOIIIHHOT peai3aliii #oro mpodeciitHux
MIOBHOBAXXCHb Ta 3aKPIIUICHHS 32 HUM OCOOJIMBOIO CTaTyCy. II€ OJHO3HAYHO ITOJICTIIMTH MPOIEC BH3HAYCHHS
MPAaBOBOr0 CTATyCy 3aXUCHHUKA Y KPUMiHAIBHOMY MPOBakeHHI. OJHAK 1€ HE0O0X1IHO BUKOHATH 13 BUBAYKCHUM Ta
0OTPYHTOBaHUM ITiIXO0M JUTsl YHUKHEHHS TIOJAJIBIINX TPAaBOBUX KOJIi3iH.

BucnoBkn. Omxe, OOBHHYBAa4CHHU Ta MiJO3PIOBAHMN MAarOTh NMPABO HA 3aXUCT y KPUMIHAIBHOMY
npoBapkeHHi. Bimnosimao q0 KITK 3aXvCHUKOM € aJIBOKAT, TPaBOBUH CTATYC SIKOTO BU3HAYCHHIA ITUM KOJICKCOM,
OJIHAK ICHYIOTH 1HIIII HOPMAaTHBHO-TIPABOBI aKTH, L0 MICTSThH JAEIIO 1HIII IpaBa Ta 00OB’S3KU aJBOKATA, IO Ha
IPaKTHUIll CTBOPIOE MPABOBi KOJIi3ii Ta CBITYUTH MPO HEAOCKOHAIICTh 3aKOHOIABCTBA B I[bOMY IHTaHHI. Tomy
HEOOXI1THUI aKypaTHHIA Ta CHCTEMAaTHIHHN TT1IX11 3aKOHOJABIIS [T BUPIMIECHHS 1Ti€T MpoOIeMu.
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JIOI'IKA ITPABA: CTPATEI'TA KPUMIHAJIBHOI'O TPO®IJIFOBAHHSA

Poszensinymo  kpuminanvne npoghimosanns sk 00HY i3 cmpameziii NIOMPUMKU RPULHAMMS  PIiUleHb Y
KPUMIHATLHOMY CYOouurcmei. Ha ocnogi yHikanbHo2o Habopy CMAmucCmuyHux ma OUHAMIYHUX OAHUX COYION02TYHO20
onumysannsa 13010 3acyooicenux, saki i00ysaromv NOKAPAHHA Yy NeHimenyiapHux 3axnaoax Ykpainu, nooyoosano
Kaacmepmy Mooeib 0lisl GUSHAYEHHS 3HAUYWUX THOUKAMOPIE KPUMIHATLHUX PeYUOUsIs.

Iposedenuil emnipuynuil ananiz 0ae niocmasu 3poouUmu 6UCHOBOK NPO me, W0 MAKCUMALbHULL GNIUE HA
ULMOBIDHICINb GUUHEHHS KPUMIHALLHO20 Deyuousdy UYuHAmMb KilbKiCmb NONnepeoHix cyoumocmel, 6iK HA MOMEeHMm
nepuLo2o 3acyO0diCceHHsl, HASGHICMb YMOGHUX CyOuUMocmell ma 00CmpoKosux 3ginvHeHb. [lobydosana xomn 'romepna
MOO€b CRPOWLYE PO3YMIHHS 3MOYUHHOT NOBEOIHKU MA 36 "S3KY Midic 0emanamu npoQpimio 3104Unys ma Hadae RIOMpPUMKY
Y npoyeci nPpUtiHAmMms pitieHdb Y KPUMIHATbHOMY CYOOUUHCMEI.

Knrwuosi croea: kpuminaivre npoQiniosants, NPUHIMms piuleHv, iHQOPMayitini mexHoN02il, KIacmepHuil
aHani3, IHOUKAMopu KPUMIHATbHUX PEYUOUBIS.

Kovalchuk O., Banakh S.

Logic of Law: Criminal Profiling Strategy

Criminal profiling is used when making decisions on issues in which the cost of a mistake is a person’s freedom
or life, so it is essential to choose a rational approach and maintain objectivity. Applying the scientific method is the
first step of a chain of steps that can level up the effects of even the most common subtle forms of bias, conscious or
unconscious, that are distorted by context and the psychological state of the decision-maker.

Criminal profiling is considered as one of the decision support strategies in criminal justice. Based on a unique
set of statistical and dynamic data of a sociological survey of 13,010 convicts who are serving sentences in penitentiary
institutions in Ukraine, a cluster model was built to determine significant indicators of criminal recidivism.

The conducted empirical analysis gives reasons to conclude that the number of previous convictions, the age
at the time of the first conviction, conditional convictions, and early releases causes the maximum influence on the
probability of criminal recidivism.

Criminal profiling does not provide conclusive evidence to solve a case or lead to a new line of investigation,
but it cannot be denied that criminal profiling is not valuable in some, albeit exceptional, cases. Criminal profiling is
effective in cases involving hostage-taking, rapists, arson, sexual murders, serial crimes, and identifying the authors of
threatening letters.

The built cluster model simplifies the understanding of criminal behavior and the relationship between the
details of the profile of the criminal and provides support for decision-making in criminal justice, for example, when
detecting fraudulent actions, predicting the possibility of recidivism, reducing bias when making pre-trial or trial
decisions. However, much more research is needed before criminal profiling becomes widely accepted as a reliable
forensic tool. One of the following stages of the research is possible like the classification of convicts according to their
probable tendency to recidivism based on the analysis of their statistical and dynamic characteristics.

Keywords: criminal profiling, decision making, information technology, cluster analysis, indicators of criminal
recidivism.
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Kosanbuyk O., baHax C.
Jorika npaBa: cTpaTeris KpyMiHanbHOro NpodintoBaHHA

IMocTanoBka npodaemu. KpuMinanpHuAN Tipodise (Mpodiss 37I0YHMHII) — 1€ CYKYITHICTh BHCHOBKIB TIPO
SIKOCTI 0cOOH, BIJIMOBIAILHOI 32 BUNHEHHS 3JI0YMHY 200 cepii 3mounHiB. CTparteris KpuMiHAIBHOTO MPOQiTFoBaH-
Hs1 6a3yeThCs HA CTUKY HAYKH, Jioriku Ta mizHauHs [1]. Ha choroaui He icHye €1HHOT 1ieBOT METOAUKH (hOPMYBaH-
HS1 TOUHHUX, OOIPYHTOBAaHUX BUCHOBKIB 1010 KPUMIHAJIBHOTO Npo¢intoBaHHs. BupimieHHs wiei mpodieMu norpe-
Oye pi3HOIJIAaHOBOTO BUBYEHHS Ta BUKOPHUCTAHHS IIHPOKOTO CHEKTPa IHCTPYMEHTIB JUIsl TPUKIIQJAHOTO PO3YMIHHS
JIOTiKM HaYKH Ta MOIIYKY ONITUMAIBHUX PillleHb.

Kpuminansae nmpodimoBaHHs BUKOPUCTOBYIOTH JIJIS IPUAHSATTS PillleHb IIOJ0 MTUTaHb, BAPTICTh TIOMUII-
KU SIKMX — [Ie cBo0O/a a0 JKUTTS JIFOJMHHU, TOMY BaXJIMBUM € BHOIp paliOHaJbHOTO IJIXOAY Ta JOTPUMAaHHS
00’ €KTUBHOCTI. 3aCTOCYBAHHS HAYKOBOT'O METOJy — IIEpIINii 13 KPOKIB, SIKi MOXKYTh HiBEJIIOBATH HACHIIKU HABITh
HaWOLIBII MOMIMPEHNX TOHKHUX (POPM yIepeDKeHOCTI, CBIIOMIX Y1 HECBIIOMHX, 1110 CHOTBOPIOIOTHCS KOHTEKCTOM
1 TICUXOJIOTIYHMM CTaHOM OCOOH, sika mpuiiMae pimeHHs. CMapT MOMIIiS — IHHOBAaiMHWEN MiAXia B 1HTEIEKTY-
QIBHIN JiISITHHOCTI IPAaBOOXOPOHHUX OPraHiB, KUK BUKOPHUCTOBYE aHANITHKY NaHUX Ta Cy4acHi iH(popMarliiHi
TEXHOJIOTI] JUIA BJOCKOHAJEHHS JOKa30BOi 0a3W, MPOrHO3YBaHHS MMOBIPDHMX PELHIMBIB Ta 3MEHILCHHS PiBHA
yrnepemKeHocTi [2]. AHani3 eMnipuyHUX JaHHUX 38 JOTOMOTOI0 IHCTPYMEHTIB KOMIT FOTEPHOTO MOICTIOBAHHS — 11e
OJIVH 13 HaJilHUX METO/IIB OTPUMAHHS 00’ €KTUBHUX BUCHOBKIB.

AHaJni3 ocTaHHIX JocaiaKeHb Ta nyoJikaniii. Kpuminansse npogitoBaHHs 3HaXOIUTHCS HA TIOYATKO-
Bilf CTafil pO3BUTKY Ta NOTpeOye CTBOPEHHS HAJiHOI TeopeTHUHOi 6a3u  OLiHIOBaHHS ii €()eKTUBHOCTI CTPOTo
HayKOBHM MeTOA0M. JlocmiKeHHsI HAyKOBIIIB Y il cdepi 0a3yI0ThCA Ha aHATI31 KPUMIHATICTHYHUX Ta MIOBEiH-
KOBHX JIOKa3iB i B 0araTboX BHITAQJKaX BUKOPHUCTOBYIOTh aHAIITHKY JaHWUX Ta KOMIT IOTEpHE MojeloBaHHsA. D.
Itynya-A6eme (F. Itulua-Abumere) nocmimkysana eheKTUBHICTh KpUMIHAIBHOTO PO iIF0OBaHHS Ta repeabayana
O3HaK{ Ipa0KHUKIB 32 OKPEMUMH E€MITIpHYHUMH OLIHKaMM KpuMiHaibHOro mnpodimo [3]. B. Tpetunux Ta A.
YepHSBCHKUI PO3POOHIN MOJIENh TICHXOIOTIYHOTO MTOPTPETa 3JOYHHIIS HA OCHOBI MPaBHJI HEYITKOI Joriku [4].
K. bepesbka Ta iH. po3poOniIH KOMII' FOTEPHY CKOPHHIOBY MOJICITb JIJIS OIIHIOBAHHS PU3WKIB BUNHEHHS PELUAUBY
KpUMIHAIbHUMH 3JIOYHHIIIMH Ha OCHOBI 1HIUBIIyaJIbHUX CTATHCTUYHUX Ta TUHAMIYHUX JaHHUX 3aCyDKEeHUX [S].
A. babyta, M. OcBanbn Ta K. pinik (A. Babuta, M. Oswald and C. Rinik) nmocmimxyBanu 3acTOCyBaHHS ajro-
PHUTMIB MAITMHHOTO HABYAHHS JJIS MiATPUMKH IPUHAHSITTS PIllIeHh IIPABOOXOPOHHUMHE OpraHaMH, 30KpeMa 00
MIPOTHO31B CXMJIBHOCTI 0Ci0 10 MaitbyTHIX 37m0umHiB [6, ¢. 17]. M. I'azemi Ta iH. (M. Ghasemi at al.) 3acTocoBy-
BaJIM AJITOPUTMH IITYYHOT'O 1HTEJCKTY JUISl OIIHIOBAaHHS PU3HKIB ITiJl Yac MPHUHATTS PillleHb Y KPUMIHATLHOMY
CyHO4nHCTBI [7].

Meta aocaizkeHHs — BU3HAYUTH 3HAYYII 1HIAKATOPH KPUMIHAIBHUX PEIUINBIB HA OCHOBI €MITIpHY-
HOTO aHaTi3y YHIKQIBHOTO Ha0OpYy JMaHWX — CTATUCTHYHHMX Ta JUHAMIYHUX MOKa3HHUKIB 1310 3acyKeHHX, SKi
BiIOYBaIOTh TIOKAPaHHS y MEHITCHIIIAPHHUX 3aKIaJlaX YKpaiHu.

Buxkiax ocHOBHUX pe3yabTaTiB pocaigkenHs. [IpaBooxopoHHI BiTOMCTBa BCe YACTIlIE BHKOPUCTOBY-
FOTh aHAJITHYHI METOJM Ta MepeIoBi IHPOPMAIiHHI TEXHOJIOTIT 11 OOPOTHOM 31 3IIOUMHHICTIO. [HCTpyMEHTaMHU
IHTEJIEKTyaJIbHOI MiSIBHOCTI Cy4aCHHX OpPTaHiB KpUMiHAJIBHOI IOCTHUII] € TIPOTHO3HI aJITOPUTMH, SIKI BUPILIYIOTH
Taki 3aBJaHHSA KPHUMIHAIBHOTO CYIOYMHCTBA: MepeadaueHHs WMOBIPHMX MPABOMOPYIIHUKIB 1 XKEPTB 3JI0UHHY;
MPOTHO3YBAaHHS 1ICHTHYHOCTI BUHYBATIIIB; IPOTHO3YBAHHS MOXJIMBUX 3JI0YHHIB Ta OIIIHIOBaHHS WMOBIPHOCTI X
pEeNUANBIB; Mepe0adeHHs Micllb MAaHOYTHIX 3JI0YHMHIB; 1IICHTH(IKAIIA 370YMHIIB 32 CIICIU(PIYHUMHU pUCaMH 00-
JUYYS TOIIIO.

Opranu KpUMiHaIbHOI IOCTHUIII CHOTOHI 3aCTOCOBYIOTh HE JIMIIE CTATUCTUYHI, OiOMETpHYHi Ta Menia-
JlaHi. 1Ie aHATITHKA BEIMKKUX JaHUX, po3Mi3HaBaHHS 00pa3iB, aHAI3 iH(POpMAIi y COmiaTbHIX Mepekax Ta Ha-
BITh BipTyasibHa peanbHicTh. CydacHi iHGOpMaIiiHI CHCTEMU 3/aTHI iMeHTH(IKyBaTH 0co0y Ha JABOX CBITIIMHAX,
3HSITHX 3 PI3HUX PaKypcCiB Ta 3 Pi3HUM OCBITJICHHSM. 32 BUPa30M OOJHYYS YU THTOHAIIIEI TOJIOCY BOHH MOXYTh
imeHTH(]iKyBaTH MPUXOBAHI €MOIIil Ha CBITJIMHAX Ta BCTAHOBUTH NMPHUYETHICTH 0COOM 10 KpuMiHamy [8]. 1i Tex-
HOJIOTii BUKOPHUCTOBYIOTh SIK IHCTPYMEHT, 110 HAJa€ JOTIOMOTY TIPAaBOOXOPOHIISIM ITiJ1 4ac CTe)KEHHS; BU3HAYCHHI
3aCyDKEHHX 3 HU3bKHM PU3HUKOM PEIMANBI3MY 3 METOIO BCTAHOBJIEHHS MOXIIMBOCTI X JOCTPOKOBOTO 3BUTEHEHHS;
HaJIaHHsI iHPOpMAIT I yXBaJeHHs MICIICYAOBUX PIlllcHb, HAPHUKIAL MMiJCTABU U MOKIHMBOTO YMOBHO-IO-
CTPOKOBOT'O 3BUIBHEHHS; U MIATPUMKH MPUAHSATTS PillleHb JOCYAOBOTO PO3TIIALY, HAPUKIAL ISl BH3HAYCH-
HSI CYMH 3aCTaBH 9H TpUBAIOCTI BUPOKy. OJHAK iCHYe BenrKa HeOe3neka OTPUMAaHHSI HEKOPEKTHHUX Pe3yIbTaTiB
BHKOPHUCTAHHSI IHCTPYMEHTIB BENUKUX TaHUX Y CHCTEMI KPHUMIHAIBHOI IOCTHIII Yepe3 BiACYTHICTH IITKOBHTOL
00’€eKTHBHOCTI HAOOPIB TaHNX Ta yNepeHKEHICTh KOMIT IOTEPHOI CHCTEMH 10 IEBHUX BEPCTB HACEIEHHs, 30KpeMa
TEMHOIIKIpHX [9].

[upokoro 3acTOCYBaHHS Y KPUMIHATBHOMY CYIOYHHCTBI HAOYJIM CTATUCTUYHI MiAXO0IH Ta iHQopMamiiHi
TEXHOJIOT11 /15l aHAJTi3y JIOKA3iB Ta OIIHIOBAIII iX BIJMOBIIHOCTI 10 PO3CIiLyBaHHS, CyJOBOTO MIPOLIECY, JOTPUMaH-
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HS HOPM TOIIIO, 30KpeMa TEXHOJIOTis MAIlIMHHOTO YHTAaHHS, 10 BKIIIOYAE aHANITHKY Ta TPOTHO3HE KOAYBAHHS JUTs
kiacudikanii nokymentis [10]. 1t TexHomoOris edekTrBHA mix Yac hopMyBaHHS A0Ka30Boi 6a3u AJIs 0OIpyHTOBA-
HOT'O BHUPIIIEHHS KPUMIHAIBHOTO MPOBAPKEHHS Ta MPOBEICHH] aHAITUKH JOCYOBHX PIIICHb.

BukopucTaHHsS HOBITHIX iH(GOPMAIIfHIX TEXHOJIOTIH, TAKUX K aJTOPUTMH IITYYHOTO iHTEJIEKTY Ta TeX-
HOJIOTIi BEJIMKUX JaHUX, — I HAJIHHWIA IHCTPYMEHT TMiATPUMKH IPUHHSITTS PillleHb Y KpUMIHAILHOMY CYIOYHH-
CTBI, 110 MO’Ke OyTH HAA3BHYAHHO KOPUCHUH IS CYAOBOI CHCTEMH 3arajoM, 30KpeMa I IpU3HAYCHHS 3aCTaBU
91 MTOKapaHHs 32 BUPOKOM, BCTAHOBJICHHS BUHHM UM HEBHHYBATOCTI, [UISl OLIHIOBAHHS Ta 3MEHILEHHS KiJTbKOCTI
HeCIpaBeUTMBHX BUPOKIB.

OnHa 3 BaKIMBHX cdep 3acTOCYBaHHs iHPOPMALIIITHNX TEXHOJIOTIH — Ile CTBOPEHHS KPUMiHAJIBLHUX TIPO-
(LTIB 3IOYUHITIB 3 METOI0 BCTAHOBHTH WMOBIPHI B3a€EMO3B’3KH MK JeMOTrpa(iuHUMU XapaKTePUCTHKAMH 3JI0-
YHHIIS, COIIAJIBHOTO CTaTyCy, OCBITOK0, CIMEHHHM CTaHOM, CTATHCTUYHHUMU JJAHUMH PO 3JI0YHUHH, BIIOYTHI TEp-
MiH TIOKapaHHsI, TIOMEePEIHI0 KPUMiHAJIbHY 1CTOPIit0, HASBHICTH YMOBHHX ITOKapaHb, JOCTPOKOBOTO 3BUTLHEHHS,
MOTHBaHICTIO BUITH Ha BOJIFO TOILO.

3aBHaHHA EMITIPUYHOTO aHai3y HAIIMX JOCII/DKEHb IMOJNATAJI0 y BUSBICHHI 3HAYYIIUX (haKTopiB, sSKi
BIUTMBAIOTh Ha CXHJIBHICTH 3aCy/PKEHUX JIO MMOBTOPHOTO BUYMHEHHS 3JIOYMHIB, Ta KJIACH(IKAIlS 3aCyKCHHX Y
BIJTHOCHO OJIHOPIIHI TPYIH 3 METOIO TiepeA0aYeHHs iXHbOT CXHIBLHOCTI 10 MaliOyTHIX penuanBiB. Bubipky Oyio
c(hopMOBaHO Ha OCHOBI CTATUCTHYHHX JAHHUX colioyioriyHoro onutryBanas 13010 3acymkeHuX, SKi BiTOyBarOTh
MOKapaHHs y MeHITeHIIapHUX 3aKiiafax ykpainu. [y nmpoBefeHHs eMIIpHYHNX JOCIiKeHb BUKOPUCTAHO TaKi
3MiHHI:

* penuauB (HasBHICTH pennanBiB): 0 — Hi,1 — TaK;

* Crate: 1 —yoi., 2 — xKiH.;

* Bik: 1 — 1o 18 pokig; 2 — Bix 18 mo 30 pokis; 3 — Bix 30 1o 45 pokiB; 4 — crapiui 45 pokis;

* Bik 1 (Bik Ha MOMEHT TIEPIIIOTO 3aCyKEHHS 10 peaabHOl Mipyu mokapanHs): 1 — no 18 pokis; 2 — Bix 18
10 30 pokiB; 3 — Bix 30 no 45 pokis; 4 — cTapii 45 pokis;

* Bik 2 (Bik Ha MOMEHT IIEpPIIOT0 3aCyIKEHHSI IO peabHOi Y YMOBHOI MipH TokapaHHsi): 1 — 1o 18 pokis;
2 —Bin 18 o 30 poxkis; 3 — Bix 30 1o 45 pokiB; 4 — crapui 45 pokis;

* Cimeitanii ctaH: 1 — BUIBHHH, 2 — OAPYKEHHUIH;

* Ocgita: 0 — HemoBHA cepeHs, 1 — ceperHs, 2 — cepe/IHs creliaibHa, 3 — HeMOBHA BHINA, 4 — BUIIA;

* Micrie mpo>XxuBaHHA (Ha MOMEHT 3aCy/XKEHHS 10 peaabHoi Mipu nmokapanHs): 0 — cibchbKa MiCLIEBICTb,
1 — MicbKa MICIIEBICTE;

* By 3aifHaTOCTI (Ha MOMEHT 3aCy/DKEHHSI 10 peasibHOI Mipu rmokapanHs): 0 — 6e3pobiThuid, 1 — yacTkoBa
3afHATICTh, 2 — IOBHA 3aHHSTICTH;

* KinpkicTh cyaumocTei (10 peaqbHOT MipH IOKapaHHs);

* JlocTpokoBi 3BiIbHEHHS (HAIBHICTH TOCTPOKOBUX 3BiIbHEHB): 0 — Hi, 1 — Tak;

* YMOBHI CYJTUMOCTI (KUTbKICTh YMOBHHUX CYJAMMOCTEH);

* MoTuBaris (HassBHICT, MOTHBAIIIT T 3BUTbHEHHS): 0 — Hi, 1 — Tak.

Jlyist 6araToBMMIpHOTO IPyIyBaHHs 00’ €KTIB (3aCy/PKEHUX) BUKOPHCTAHO KIIACTEPHUH aHali3 (PO30UTTS
MHOXHMHH €JIEMEHTIB Ha BITHOCHO OAHOPiAHI IpymH, a00 KJIacTepH. po3B’sI3KOM 3a7adi Kiacu(ikallii € BiHECEH-
HS1 KO’KHOTO 3 00’ €KTIB JJAHUX JI0 OJHOTO (UM ACKIIBKOX) 13 Hamepe/l BU3HAYeHUX KJaciB 1 TOOY0Ba y KiHIIEBOMY
pe3yabTaTi OAHUM 13 METOJIB KiTacuQikallii MOJIeNi TaHUX, 10 BU3HAYAE PO3OUTTS MHOKHWHHU 00’ €KTIB JJaHUX Ha
kiacu [11].

y pe3yibTaTi 3aCTOCYBAHHS METO/IIB JAepeBa kiacrepu3aiiii (joining) Ta k-cepenuix y cepemoBwiii cratuc-
THYHOTO MakeTa Statistica oTpuMaHo KOMIT FOTEpHY MOJIENb, 1[0 BH3HAYAE PO3OUTTS MHOKHHH 00’ €KTIB JaHUX Ha
kiacu (puc. 1-2). Buokpemieno 2 kinactepu. HailGinbimil BIUTMB Ha PO3IO/ILT 3aCyIKEHUX HA TPYITH MaE 3MiHHA
Kinpkicts cynumocTeit. BoHa € OCHOBHUM IHIUKATOPOM BUCOKOI IMOBIPHOCTI CKOEHHSI KpUMIHAIBHUX PELUANBIB.
Baromumu ¢axropamu Ui IPOrHO3yBaHHS MOBTOPHUX 3JI0YHMHIB € TAKOXK BiK HA MOMEHT IIE€pIIOTO 3aCy/DKEHHS
710 peasbHOI MipH ITOKapaHHs, Bik HA MOMEHT IIEpIIOro 3aCy/DKEHHS J0 peajbHOi Y YMOBHOI MipH MOKapaHH:),
HasIBHICTH JOCTPOKOBHX 3BUILHEHD Ta KUIBKICTh YMOBHHUX CyAMMOCTeH. IHII aHani3oBaHi MOKa3HUKHU (CiMeHHM
CTaH, OCBiTa, MicIle IPOKUBAHHS, BHJ] 3aHHITOCTi, MOTUBOBAHICTh) CYTTEBO HE BIAPI3HSAIOTHCS JIJIS 3aCY/DKEHUX 3

Pi3HHX TpyTL.
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puc. 2. I'padik cepeqHix 11 KOXKHOTO KIacTepa

o nepmmoro knactepa BBiHIIIM 3363 3aCymMKEHHX 3 BUCOKMM PHU3HUKOM PELUANBI3MY (Y CEpEeAHBOMY
0,99), siKi OTpHMAaITH CBOIO TIEPIITY CYAUMICTD (10 YMOBHOTO UM PEATBLHOTO TEPMiHIB 3aCy/DKCHHS) Y M UTITKOBOMY
abo Momonomy Bitli (puc. 3). BimemiicTs i3 HUX Majdu HE MEHIIE OJHOTO YMOBHOTO 3aCY/IXKCHHS Ta KOXKEH JAPYTHid
OyB 3BUTBHEHUI TOCTPOKOBO (0 IIOTOYHOTO 3acymKeHHs). Jpyruii kimactep copmyBanu 9529 3acymkeHnx 3 Bif-
HOCHO HH3bKHM PU3HKOM penuanBizmy (y cepenapomy 0,3), siki iepeBaxkHO Briepiie Oy 3acyKkeHi (10 yMOBHO-
TO YM peallbHOT'O TEPMiHIB 3aCy/DKEHHS) Y CepeIHbOMY Billi. Mentre 60% 3 Hux Oyiu 3acy/KeHi yMOBHO, 18% y
MUHYJIOMY OyNH 3BUTBHEHI JOCTPOKOBO (pHC. 4).
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Descriptive Statistics for Cluster 1
Cluster contains 3363 cases

Mean | Standard @ Variance
Variable Dewviation
Peunamue 09922691 0.087600 0.007674
Bik 3,264347 0581797 0,338488
Crate 0,970265 0,169882 0,028860
Bik1 1,762712 0,5317563 0,282762
Bix2 1,617901 0,532692 0,283760
Micue npoxuBaHHaA 0.618198 0.485901 0.236099
Bug, aaiiHATOCTI 0,785608 0,713268 0508752
Ocsita 1,192090 0,833902 0,695392
Kinekicts cyanmoctei 4639607 1,861121 3.463773
YMOBHI 3aCYAKEHHA 1,352661 1,850104 3422886
CiMelHWil cTaH 0,220934 0414938 0172173
[loCTpOKOBI 3BINEHEHHA 0,602438 0,489467 0,239578
Motneauia 0.831698 0.374190 0.140018

puc. 3. CepeqHi 3HaUCHHS 3MiHHUX 7151 00 €KTIB Kiactepa 1

Descriptive Statistics for Cluster 2
Cluster contains 9529 cases

Mean @ Standard @ Variance

Variable Deviation

Peuunaue 0 316822! 0465262 0,216469
Bik 2930423 0699111 0488756
Crats 0,913842 0,280612 0,078743
Bik1 2350089 0691354 047791
Bixk2 2,250918 0,740675 0,548599
Micue npoxuBaHHA 0573932 0.494530 0,244560
Bua 3aiiHAToOCTI 0,944066 0,741817 0,550292
Ocgita 1,459859 0,977330 0,955174
KinekicTe cyanmocTei 1,382307 0,603678 0,364427
YMOBHI 3aCyAXEHHA 0572778 0,954890 0,911816
CimeiHui cTaH 0252178 0434285 0.188604
[locTpokoBl 3BINEHEHHA 0,187218 0,390107 0,152183
Motueauia 0,889915 0,313012 0,097977

puc. 4. CepenHi 3HaUESHHS 3MiHHHX IJIs1 00 €KTIB Ki1acTepa 2

IpoBenenuii eMnipuyHMi aHaji3 Jae migcTaBu 3p0OMTH BUCHOBOK IIPO Te, 110 MAKCUMaJIbHUI BIUIMB Ha
HMOBIpHICTh BUMHEHHS KPUMIHAJIBHOTO PELMANBY YHHATH KUTBKICTH MONEPEIHIX CyIUMOCTEH, BIK HA MOMEHT
MIEPIIOTO 3aCyKEHHS Ta MOOJKIMBICTh CY/IOBOI CUCTEMH JIO0 OCi0, IO CKOINMK 37I0YKMH (HASBHICTh YMOBHHX CY-
JIMMOCTEHN Ta JIOCTPOKOBUX 3BIJIbHEHB). be3KapHICTh YacTO MOPOJIKYE CYMHIBHE BiT4yTTS BCEIO3BOJICHOCTI, a
«TIOPEMHI IHCTUTYTH» HE CIIPHAIOTh 0€3yMOBHOMY BHITPABJICHHIO 3aCy/KeHNX. ToMy Bce OLTBIIOT aKTya bHOCTI
HaOyBaIOTh MONIYKH €(PEKTHUBHUX PIllIeHb, AKi 3a0e31evars 0e3MeKy CyCHiJIbCTBY Ta y TOU K€ 4ac MOXKYTh CITPHS-
TH 3MEHIICHHIO JIep>KaBHUX BUTpPAT HA yTPUMAHHS yB’I3HCHUX y IEHITCHIIapHUX 3aKIa]ax, HAIPUKJIa]( IIIIXOM
MIPOBAKEHHS IHCTUTYT Mpooartii.

BucnoBku. KpuminansHe npo¢untoBaHHs He Haslae 0€3MepeYHUX JTOKa3iB U POKPHUTTS CIIPaBU 9H MO~
SIBU HOBOI JIiHIT PO3CITiyBaHHs, OJJHAK HE MOXKHA 3aIlepevyBaTH, IO MpodiaoBaHHS 3JI0YNHIIB HE € KOPUCHUM
y JeSKUX, X0ua i BUHATKOBUX, BUMaaKaX. [IpodimoBaHHs 3M0YMHINB e)EeKTUBHE y CIpaBax, MOB’s3aHUX i3 3a-
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XOIUICHHAM 3apYYHHUKIB, IBaJTIBHUKAMH, MiAIaJaMH, CEKCyaJbHUMU BOMBCTBAMHU, CEPIHHUMHU 3JI0UMHAMHU Ta BU-
SIBJICHHSIM aBTOPIB JIKCTIB 13 OrPO3aMH.

[ToOynoBana KiacTepHa MOAEIb HE HaJla€ 3arajbHUX abI0HIB 400 MOTHUBIB /151 CKOEHHS KPUMIHAJIBHUX
pEeLUInBIB, OHAK CHPOILY€E PO3YMIHHS 3JI0YMHHOI MOBEIIHKHU Ta 3B’SI3KY MK JeTalAMU NMPOQUII0 3IMOUUHIS Ta
HAJIa€ MIATPUMKY MPH TPUHHATTI PIllIEeHh Y KPUMIHAIBHOMY CYJIOYHHCTBI, HATTPUKIIA] JJIs1 BUSBJICHHS IIaXpaii-
CBKHUX JIiii, MPOTHO3YBaHHS WMOBIPHOCTI PEIIUANBIB, 3MEHIIICHHSI YIIEPEPKEHOCTI ¥ TIPOIIeci MPUHHSTTS JOCYyI0-
BHX YH CyJOBHX pimeHb. OJHaK HEOOXiJHO MPOBECTH HAOAraTo OUIbINE JOCTIIKEHb, MEPII Hi’XK KpUMiHAIIbHE
Ipo(UTIOBAHHS CTaHE 3araJlbHOBH3HAHUM SIK Ha{ITHUI IHCTPYMEHT KpUMiHaNICTHKH. OJJHUM 13 HACTYITHUX €TaIiB
JOCTIIKEHHSI MOXKe CTaT Kilacudikallis 3acCy/PKeHUX 1070 HMOBIPHOT CXMIIBHOCTI JI0 PeUANBIB Ha OCHOBI aHa-
i3y TXHIX CTATUCTUYHUX Ta IWHAMIYHUX XapaKTEPUCTHK.
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PO KPUMIHAJII3ALIIIO MPOIIATAH/IM B YMOBAX POCIHCBKO-
YKPATHCBKOI BIVTHA: BITYN3HAHUAN TA MIZKHAPOTHUI TOCBIJ

Hopyweno numanns w000 eapanmysants inopmayitinoi be3nexu 0epaicasu 8 yMoeax pociticbko- Ykpaincokol
BIUIHU, OCKINIbKU BNIUE HA THOOCLKY NCUXIKY 3d 00NOMO20H0 NPONA2AHOU HAO36UYAliHO Hebesneunuil. [Ipoananizosano
peaxyito Yxpainu ma desikux xpain €8poneiicbkozo cor3y Ha NOWUPEeHHs poCilicbkoi nponazanou. 3anposadoicents
KPUMIHAILHOT 6i0N06I0AIbHOCIE 3a BUKOPUCIAHHS NPORA2AHOUCTICOKO020 CUMBONY Z — ye HeoOXIOHa 8I0n08iob HA No-
wuperHs iHghopmayii wooo niompumxu sitinu. Pao kpain maxodwc 3anpoeadus KpumiHaIbHy 8i0no06idanrbHicms 3a No-
wupennsi pociicokoi nponazanou. Ha sicanv, neena xamezopis oci6 eipums y OeHayuikayiro i nowupoe 8ionosiony
CUMBOTIIKY 6 nyOiuHOMY npocmopi. Yu modicna npumsenymu maxy oco6y 00 KpUMIHAIbHOL 6i0nogioansHocmi 6 Ykpaini
ma kpainax €C, axuo ocoba sipums nPonazaHOUCmMcobKii mawuni? JJocriodxcents € npeomemom 01 NoOAIbUUX HA-
VKOBUX OUCKYCIlL.

Knrouoei cnosa: pociiicoka nponazanoa, ingopmayiiina silina, inghopmayitina besnexa, cumeon Z, KpumiHaibHa
8i0nogioansbHicmb.

Mazepa S.

On criminalization of propaganda in the context of the Russian-Ukrainian war: national and international
experience

This article raises the issue of ensuring information security of the state in the context of the russian-Ukrainian
war, because its influence on the human psyche through propaganda is extremely dangerous. The article analyzes the
reaction of Ukraine and some European Union countries to the spread of russian propaganda. Criminalizing the use
of the propaganda symbol Z is a necessary response to the dissemination of information in support of war. The issue of
ensuring the constitutional principle of freedom of speech becomes acute, but there should be no doubt if the propaganda
symbols are perceived clearly. Supporting, endorsing or justifying war is against the basic principles of the European
Convention on Human Rights to ensure world peace. There should be no misunderstanding about the purpose of using
the symbol Z if it occurs in words written in the Cyrillic alphabet.

A number of countries have also introduced criminal liability for the spread of russian propaganda. However,
the position of legislators regarding the motivation of the crime is ambiguous. Unfortunately, some people believe in
denazification and spread the corresponding symbols in public spaces. Is it possible to hold a person legally responsible
in Ukraine and EU countries, if the person believes the propaganda machine? In Ukraine, such people, regardless of
their intentions, will be prosecuted. And in some European countries, there is a trend of not bringing people to justice if
aperson believed in the liberating nature of the russian-Ukrainian war. This subject needs further scientific discussions.

Keywords: Russian propaganda; information war; information security; symbol Z, criminal liability

IMocranoBka nmpodaemu. CrOrosHi B YKpaiHi TprBae HOBHOMACINTa0HA BiifHA, 1 HamIa KpaiHa poOUTh yce
MOJJIMBE MI00 3aXMCTUTH CBiil HApo 1 cBOT 3eMJri. BaxIIMBO yCBiOMITIOBATH, 11O BiliHA BiIOYBa€ThCS TAKOXK B
IH(pOpMAaIITHOMY TIPOCTOPI, III0 HE MEHII HEOES3MEYHO BIUTHBAE HA CBIIOMICTH 0COOU 1 CYCIiIbcTBA. TaKwii BILTHB
3MIHACHIOETHCST HA OCHOBI BUKOPUCTAHHS TaKUX HAWOUIBII MOMIMPEHUX IHCTPYMEHTIB iH(opMamiiHOi (TiOpHIHOT)
BilfHH, sIK Mponaranya i ¢efikoBi HopuHU. Ha Hamy AyMKy, OJHHUM 3 MIPIOPUTETIB Y MOJITHUII ACPKABH Ma€ OyTH
rapaHTyBaHHS Oe3IeKu B iHPOpMaIiiiHOMY MTPOCTOPI SK CKJII0BOI HalliOHAIbHOI Oe3neku. Hare mociimpkeHHs
MPUCBSYEHE aHATi3y OCTAHHIX 3MIH y KPHMIHAJIFHOMY 3aKOHOJABCTBI, SIKMMH 3allpOBa/KCHO KPHMiHAIBHY
BiJIIOBIAIBHICTP 3a MPONarany i CyMiKHI Aii B ymMoBax BiliHH. Uu Oy1e HECTH KpUMiHAJIBHY BiIIOBIIAIbHICTD
ocoba, sKa TIOIIUPIOE Y COLIaTbHAX Mepekax H(QOpMAIl0 MPO BHIIPABAYBAHHS BIiifHH, BHXBAJSE POCIHCBKY
apMilo, BUKOPHCTaHHS CHMBOJY Z, SIKIIIO BOHA BIpUTH POCIACHKIH Iporarani i BBakae BilfHY BU3BOJIFHOIO. SIK 1ie
MpaIlioe B YKpaiHi i B kpaiHax €BponH.

© Ceitnara Masena, 2022
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AHani3 octaHHiXx mocaimkenb i myOmikamiii. [IpoGiemamu 3a0esneueHHs iHpopManiitHoi Ge3mnexu
zaitmanucs I1. I1. Anpymiko, O. B. boituenko, M. B. Kapuescekuii, €. B. Jlamyk, A. M. [Iputyna, H. A. Casinosa,
B. B. Illa6numcTwii Ta iH. BapTo 3a3Ha4nTH, IO CIIPOOY aHAJi3y BKa3aHOT pOOIeMH 3IIHCHIIIA HAyKOBIII B TAITy35IX
iH(pOpMAITITHOT0, KpUMIHATILHOTO Ta aIMIHICTPATUBHOTO MpaBa. [IpoTe KoMIUIeKCHe OCHiIKEHHS KpUMiHATIBHO-
IIPaBOBOI MPOTHUIT PONaraHi AK IHCTpYMEHTY iH(opManiiiHOi BiffHU Ha CbOTOJHI BIICYTHE.

Mertoro cTaTTi € T0CITiPKeHHS KpUMiHaJIBHO-TIPaBOBOT MPOTHAIT MpoIarai Sk 3arpo3i iHgopMariiHii
Oe3rmeln B yMOBaX pociicbKo-yKpaiHChKOI BiftHH. OKpeMy yBary Oyje NMpuaiJIecHO BU3SHAYSCHHIO HaMipiB 0COOH Yy
MOIIUPEHHI MPOTaraH/Iy B IMMyOIIYHOMY IPOCTOPI.

Buknax ocHOBHOro marepiany pgociifzkeHHsl. CbOTrofHI y CBITI CIIOCTEPIraeTbCcs BHUKOPUCTAHHS
HOBITHIX 1H(OpMAIIIfHAX TEXHOJIOTIH, SKi BIUTMBAIOTh HA CBIJIOMICTh IPOMaJISH Ta CYCIIIJILCTBA B MiJloMy. Takuit
BIUIMB MOK€ CXWJISATH JI0 BUNHEHHS 3JI0YMHIB, B TOMY YHCIIi CIIPIMOBAHUX Ha MIATPUMKY POCIHCHKO-YKpaiHCHKOT
BiifHH. 3 OJHOTO OOKY, JIep’kaBa Mae 3a0e3NeunTH iHpopMaIliiiHy Oe3reKy, B TOMY YHCI OOMEKHUTH BUKHI B
iHpopManiitHuil npocTip nponaranay i ¢erkis, 100 yOoe3neynT! rpoMajsiH Ta CyCHUTBCTBO BiJl MAHITYIIAIIH 1
HEraTUBHOTO BIUIMBY, 3 IHIIOTO OOKY IIOCTaE MUTaHHA CBOOOIM TyMKH 1 ciioBa. [TomiTrka €Bponeiicbkoro Corosy
CrpsiIMOBaHa Ha 3a0e3MeYeHHs [[bOr0 KOHCTUTYIIHHOTO PHHIHITY, 11€ MOSCHIOE ICHYBaHHS IPONaraHANCTChKIX
3ac00iB MacoBoi iH(GOpPMAIIii, X0Ua Ha HAITy AYMKY, BOHH OJJTHO3HAYHO MarOTh OYTH 3a00pOHEHI.

Baaxaemo, 1110 HEOOX1THO PO3PI3HATH MOHATTS iHPOpMAIiiHO Ta KibepOe3neKku, OCKUIbKY iHpopMaIliiina
Oe3rexa Ma€e 3HATHO MIMPIIE 3HAYCHHS, TOMY Ba)KKO MTOTOAUTHCS 13 BHKOPUCTAHHSIM IIHOTO TIOHSTTS y TOCIIHKEHH1
O. B. Boiiko [1], sikuit BUCBIT/IMB POOIEMHI TUTAHHS Y MKHAPOIHOMY CIIBPOOITHHIITBI IIPAaBOOXOPOHHUX OPTraHiB
JiepKaB y rairy3i 3abe3nedeHHs iHdopMalliiiHoi Oe3mnekn, a came: KidepOesmneku. y Crparerii iHhopMaIiitHoi
Oe3mneku, sika 3aTBEpIKeHA YKa3oM Tpe3uleHTa ykpainu Big 28 rpymHs 2021 p. Ne 685/2021, 3a3HadeHo, 1110
iHpopMariiiHa Oe3neka yKpaiHH — CKJIaJ0Ba YacTMHA HAI[lOHAJBHOI O€3MeKH yKpaiHM, CTaH 3aXUIICHOCTI
JIeP’KaBHOTO CYBEPEHITETY, TEPUTOPIATLHOT IIUTICHOCTI, IEMOKPATHYHOT'O KOHCTHUTYIIIHHOTO JIaTy, IHITHUX KATTEBO
BXJIMBUX IHTEPECIB JIFOJUHH, CYCHIILCTBA 1 JepKaBH, 3a SIKOTO HAJIC)KHUM YHHOM 3a0€3MeUyIOThCS KOHCTUTY-
ifHI TIpaBa 1 CBOOOIH JIFOJUHK Ha 30UpaHHs, 30epiranHs, BUKOPUCTAHHS Ta MOIMMUPEHHS iHPOopMalIIii, JOCTyI 10
JOCTOBIpHOT Ta 00)€KTHBHO] iH(pOpMaIlii, icCHye epeKTUBHA CHCTEMa 3aXUCTY 1 IPOTHU/II] HAHECEHHIO KON Yepe3
MOIINPEHHsT HeTaTUBHUX 1H(GOpMalifHUX BIUIMBIB, y TOMY YHCJII CKOOPJMHOBaHE MOLIMPEHHS HEIOCTOBipHOI
iH(opMalliil, AeCTPYKTUBHOI IPOMAraHy, IHIIKX iH(popManiiHIX onepalliil, HeCAaHKIIOHOBaHE PO3IIOBCIOKCHHS,
BHUKOPHUCTaHHsI i MOPYIIEHHs miTicHOCTI iHdopmamii 3 obmexenum moctynom [2]. Tomy mommpeHss ¢ei-
KiB 1 mporaranay — 1e 0e3nocepeliHe MmocsranHs Ha iHdopMaliiiHy Oe3rneky KpaiHu, TOOTO Ha BperyJhOBaHHN
HOpPMaMHU TpaBa MOPSAI0K CYyCHUIBHUX BITHOCHH, IO 3a0e3neuye peasizarito iHpopManiiHoi moTpedu GismuHux
Ta IOPUANYHUX 0Ci0, CyCTIiIbCTBA, AepKaBH [3].

I[IKaBUMH € TIO3UIII{ BUCHUX, SIKI 3aifMaIOTHCS pO3pOOKOI0 MpobdieM 1010 3abe3nedeHHs iHpopmMariiitnol
o0e3neku. Tak, M.B. KapueBchkuii akiieHTye yBary Ha iH(pOpMAaIifHHX ToTpebax TIpoMalisH, CYCHUIbCTBA,
JIepXKaBH, siKa BKJIFOYa€: 1) BITHOCHHU 10O 3a0e3MeueHHs TOCTYIy A0 iH(GOpMAaIliiHUX pecypciB; BiTHOCHHU
0710 GopMyBaHHS iH(HOPMAIIITHOTO pecypey; BIIHOCHHU MO0 3a0e3eucHHs (yHKIIIOHYBaHHS 1H(GOpMaLiHHIX
TEXHOJIOT1i K 3ac00iB IOCTYITy 0 iHPOpMAIIIfHOTO pecypcy Ta horo ¢opmyBaHHs [4, c. 28]. B. B. llabnuctuit
MiAKPECIIOE BAXIMBICTh 1HPOpMAIiiiHO Oe3neku MOAUHM, a He iH(popMalliiiHOT Oe3Neku aep:KaBU, OCKIIBKU
MIPUBATHICTH Ma€ CTOsTH Buile myomiunocti [5]. Ha mymky B. M. Iletprka, CTaH 3aXHINEHOCTI ICHXIKH Ta 310POB’ s
JIOAWHY BiJ JECTPYKTUBHOTO iH()OPMALIHHOTO BIUIUBY, SIKHH MPU3BOJUTH 10 HEAICKBATHOTO CIIPUHHSITTS HEIO
niticHocTi Ta (a6o) moripieHHs ii Gpi3MYHOro CTaHy, CTAHOBHUTS ITiABAIMHH iH(popMaliitHoi 6e3meku [6, c¢. 163]. H.
A. CaBiHOBa BBaXa€ IIIHHOCTAMH 1H(OpMAaIifHOTO CYCTIILCTBA AUCTAHIIIIHI KOMYHIKAIlii, CBiZIOMICTb JIFOJJUHH Ta
HACeJIeHHs, a TAKOXK TaKi pecypcH sK iHpopmariis, iHpopMarliiiHi KoM FOTEepHi TEXHOIOTII i 3HaHHS [7].

Oco06rBO HEOS3NEYHHM € Te, IO METOIO JIEPIKABH-arpecopa € CTBOPEHHS YU IMOTIHOJICHHS BHYTPIITHIX
KOH(QIIIKTIB 32 JOMOMOTOI0 TpoTaranan Ta (erKiB s JOCSITHEHHS 3JIOYMHHUX HAMIpiB. Y CTAaTTi PO3TIITHEMO
BHUKOPHUCTAHHS Ta IMOIIUPEHHS IPOTAraHINCTCEKOI CHMBOIKH K IHCTPYMEHTY iH(OpPMAaLiiHOI BiffHA. Y KpaiHax
€BPONEHCHKOr0 COI03y 3aIPOBAPKEHO KPUMIHAJIBHY BiIIIOBIIANBHICTh 32 BUKOPUCTAHHS CHUMBONY Z, SIKUH
BHKOPHUCTOBYETHCS JUIs IIO3HAUCHHS BifICBKOBOI TEXHIKH POCIHCHKOI apMii Ta 3apa3 akTUBHO BUKOPHUCTOBYETHCS B
COILIATIBHUX MepeKax JUIsl MATPUMKH BiiHH.

Barato yBaru nmpuminseThcs CTBOPEHHIO HOBHX IHCTHTYIIH 3 BHSBIICHHS 3JIOYMHHOI ITpOTIaraHgy Ta
¢eikiB 1 IbOMy IHUTaHHIO OyZe NMPHCBIYCHO HACTYIHE NOCHTIHKEHHS. Yy CTAaTTi IMPOIOHYEMO 30CEpenUTHCS Ha
3ac00ax KpUMIHABLHOTO MpaBa JuIi TOO0NaHHS Ii€i mpoOieMH, Xoua BOHH, Oe3MepeyHo, € 3ac00aMHu OCTaHHBOT
1HCTAHI].
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@DeHOMEH ITPOoIaraHiu cArae aBHiX 4acis, 1 aKTHBHO BUKOPUCTOBYBABC y CIipaBax Bipu 1 nepksH. I1izHime
y HOJITHUI[l, aKTUBHO BUKOPHCTOBYBABCS y (halllu3Mi, Hanu3Mi, pammsMi. TepMiH «pallu3my 3alpoBaKeHUi
BIIHOCHO HENaBHO, Y TapjaMeHTI MiITPUMaJId BHECEHHs I[hOI0 TEPMiHA IO CJIOBHHKIB [8]. 3a3Haunumo, IO B
JAaHOMY JTOCIIKEHHI po3riisgaeMo (eHOMEH MpOIaraHayd B HETaTHUBHOMY 3HAYCHHI, a came: BUKOPHUCTAHHS
i€l TEXHONOTII 13 3I0UMHHUMM HaMipaMH PO3NaJIIOBaHHS BOPOXKHEUI, MOCSTaHHS HA TEPUTOPiaIbHY IUTICHICTh
Ta MATPUMKH BiffHU. [1ix IMM MOHATTAM PO3YMIIOTH ITOMMPEHHS Jiesikoi iH(opMallii cepesr MpoCcTHX, HEBUSHNX
oci0, s3uvHUKIB [9]. Mu rmboKo mepeKoHaHi B CYTTEBIN POJi MPOMAraHay AJsl YTPUMAaHHS Bl OYAb-SKOO
TTOJTITHYHOIO cHITot0. JIoBOJII Basie Bu3HaYeHHs npornaranay y poooti O. A. CamunHcbkoi Ta B. M. ®@ypameBa, sxi
PO3KPHIIN 3MICT IPOITAraHv K TPUBAJIOTO, IIUICCIIPSIMOBAHOTO, OPTaHI30BaHOTO BIUIMBY Ha MAacOBY CBiJJOMICTb,
110 3/1iHICHIOETBCA 32 TOTTOMOT0I0 iHPOPMaLiHHKUX Ta IICHXOJIOTIYHHUX 3aC00iB Ta CIIPAMOBAHOIO Ha ()OPMyBaHHS
MIEBHOTO, 3a3/aJIeriIb nependadyeHoro, HaCTPOI0 B CYCHUIBCTBI Ta CTaBIEHHS A0 ABHIIA, MOJil, 0cOOU, NepKaBu
touo [10]. BuB nmponaranay Ha JIOJCHKY CBLIOMICTh Y COLIANbHUX MEpEKaxX, MAaHIMYJALIl Ta CXWISHHS 10
MPOTHUIPABHOI MOBEMIHKK — II¢ Cepho3Ha 3arpo3a sk iHpopMariifHid Oe3mneri Iep)kaBd, Tak 1 HalllOHAIbHIN
Oesrreri, ska MoTpedye AeTaTbHOTO BUBUCHHS TSI MOXKJIMBOT'O MMPOTHO3YBaHHs Ta mpoTtumii [11].

y 2014 p. OyI10 3anpoBaHKEHO KPUMIHATIBHY BiIOBIIABHICT 32 BUKOPHUCTAHHS CHMBOJIIKH PaITHCHKOTO
pexxuMmy, e y ct. 436-1 KK ykpainu nependaueHo KpuMiHAJIBHY BiIIIOBIIAIBHICTh 32 BUTOTOBJICHHS, TIOIIHPCHHS
KOMYHICTUYHOI, HAIUCTCBKOi CHUMBOJIIKM Ta MPOMAaraHay KOMYHICTUYHOTO Ta HAI[iOHAJI-COLiaJiCTUYHOTO
(HAIMCTCHKOTO) TOTAMITAPHUX pexkuMiB [12], y 2022 p. 3ampoBaKeHO BiIIOBI ATBHICTD 3a POIAraHay B 3aKia-
JlaX OCBITH Ta 3a00pOHY Ha BUIPABIAOBYBAHHS BifHH, BU3HAHHS ii TPaBOMIPHOIO, 3aliepeveHHs 30poitHOi arpecii
pociiicekoi Deneparii mpoTu ykpainu, raopudikartis i yaacHukis [13]. Ate 3aKkoHOIaBeb epen KpUMiHATI3aIi €0
IisTHB, TIOB’SI3aHUX 3 BUKOPUCTAHHAM NEBHOI CHMBOJIKH, 3B [IOBUHEH CTABUTH MMUTAHHS, UM € TSI CHMBOJIiKa
OJTHO3HAUHOIO Y CIIPUUHSATTI CYCIIBCTBOM 1 UM HE MOPYIIYEThCS CBOOOAA TyMKH 1 BUpaXKEHHS MOTNAfiB. Tak,
HAIPHKIIaJ, CHMBOJIiKa KOMYHICTUYHOTO TOTAJITAPHOTO PEXKUMY MOXKE PO3TIISIATHCH K CUMBOJIIKa O0pOTHOM 32
mpasa pobouoro kiacy. 3 ornsany Ha e €CILJI BBaxae, 1m0 oOMexeHHs CBOOO M BUPAKEHHS MOTJISIIB Y CIIOCiO
MTOBHOI 3a00pOHKM KOMYHICTHYHOI CHMBOJIIKH € HEHPOIOPIIHHUM, OCKUTBKA OOMEXYE MPaBO Ha BUPAKCHHS THX
MOTJISAAIB, sKi cyMicHi 3 missimu €KILIT (6opoTsba 3a mpasa TpyaiBauKiB) [14].

AHaJi3 cy0BOi IPaKTUKU CBITUUTH PO Te, 1[0 KPUMIHAJBHI CIIPABU CTOCYIOTHCS OLIbIIEe BUKOPUCTAHHS
PasHCBKOTO CHMBOJIIKH, HDK ITPOTAraHIiCTChKUX CUMBOJIB Z Ta V. UuMano KpUMiHaJIbHUX CIPaB CTOCYEThCA
3a00pOHEHUX COIIANBPHUX Mepex BronTakTti, OMHOKIACHHUKH, I€ 3aCyIKEeHI 0COOM MOMMPIOBATH iH(POPMAIIIIO
I0JI0 BUIPABIOBYBAaHHS BiifHH. BHKOpHCTAHHS CUMBOJY Z Y CYAOBIH MPaKTHUIl KBaTI(PIKyEThCS K MpoIarana
BilfHH. 3a mpomaraHgy KOMYHICTHYHOTO (HAIICTCHKOTO) pexuMy 0e3 KBamiikamifHHX 03HAK, 3aKOHOJABEIb
nepen6aunB OOMEXEHHS BOJI Ha CTPOK JI0 IT’SITH POKiB a00 1030aBIICHHS BOJI Ha TOI caMUi CTPOK, 3 KOH(ICKaIi€l0
MaitHa abo 6e3 Takoi. I, BiAMOBinHO, BUIIpaBAAHHS BIMHH KapaeThcs BHIIPABHUMH poOOTaMM Ha CTPOK JO JTBOX
POKIB 200 aperIToM Ha CTPOK JI0 IIIECTH MiCAIlIB, a00 T030aBICHHSM BOJII HA CTPOK JIO TPhOX pokiB. Hampuknam, 5
POKIB 3 ICIIHTOBHM CTPOKOM 2 POKH OTpHUMaJia ocoda 3a JJalku y (hercOyIl B MATPUMKY POCIHCHKOT apMmii.

y 3akoni ykpainu «IIpo 3a00poHy mpomaraHiu pOCiCHKOTO HAIMUCTCHKOTO TOTANITAPHOTO PEXUMY,
30poiiHOi arpecii pociiicbkoi Denepartii K JAepKaBH-TCPOPUCTA TPOTH YKpaiHW, CHUMBOIIKA BOEHHOTO
BTOPTHEHHS POCIICHKOTO HAIIICTCHKOTO TOTANIITAPHOTO PEKUMY B YKpaiHy» UITKO IIPOIMCAHO, IO IpOMaraHia
POCIHCBKOTO HAIMCTCHKOTO TOTATITAPHOTO PEXUMY, 30poiHOI arpecii pociiicekoi Pexepariii sk Aep’kaBH-
TEepOpHCTa NPOTHU yKpaiHu 3a00poHseThes [15]. BUKOpUCTaHHS CUMBOJIIKM BOEHHOTO BTOPTHEHHS POCIHCHKOTO
HAITUCTCHKOTO TOTAIITAPHOTO PEKUMY B YKpaiHy BIAMOBITHO J0O YMOB, BU3HAYCHHUX III€I0 CTATTCIO, € OKPEMHM
BHJIOM TTpOTIaraHau POCIHCHKOro HAIMCTCHKOTO TOTAIITAPHOTO peXkUMYy, 30poiiHOi arpecii pocilicbkoi deneparrii
SIK JIepKaBU-TEPOPUCTa TPOTH YKpaiHu. OAHUM i3 BUAIB BHKOPUCTAHHS CHUMBOJIIKA BOEHHOTO BTOPTHEHHS
POCIHCHKOr0 HAIMCTCHKOTO TOTAJITAPHOTO PEKUMY B YKpaiHy, 30KpeMa, € BAKOPHCTAHHS JIATHHCHKUX JITep «Z»,
«V» okpemo (0e3 paBOMipHOTO KOHTEKCTY ab0 B KOHTEKCTI BHIIPaBIaHHs 30pOifHOI arpecii MpoTH yKpaiHu 9u
IHIIUX BOCHHUX Jiif) a00 IUIIXOM 3aMiHHU IIUMH JIITepaMy KHPHIHIHHX JiTep «3», «C», «By, «®» un iHmHUX TiTep
B OKPEMHX CJIOBAX 3 Bi3yaJbHUM aKIEHTOM Ha IUX JiTepax. BuHHI y mopyIieHHi BUMOT 11500 3aKoHy (Qi3uyHi Ta
(a00) ropuauuHi 0COOH, TTOCATOBI 0OCOOM FOPUAMYHKX OCIO, MOCAIOBI OCOOM OpraHiB Jep>KaBHOI BIaJv, OpraHiB
MICIIEBOTO CaMOBPSIAyBaHHS HECYTh BiIOBINaIbHICTh BiAIOBIAHO 10 3aKoHy [15].

IIIKaBUM € €BPONEUCHKUN JOCBIJ 3alpOBAKCHHS KPUMIHAIBHOI BiIMOBINAIBHOCTI 32 BHKOPUCTAHHS
cumBony Z. Tak, cymans MarneOyp3pkoro cyny, noktop Jlopenn Bone migkpeciroe, mo HEOOXiqHO 3BEPHYTH
0COONIMBY yBary Ha HaMipH ITiJ] 4ac BUKOPHUCTAHH KOHKPETHOIO 0CO00I0 IponaranincTchkoi cumBodiku. [podecop
[taiin momyckae, o MpornaraHANCcTChKa MalliHA SKICHO MPAIIOE 1 YMMAJIO JIFOIeH BIpATh Y «JIeHaNUDiKaIio»,
a TOMY BB&KAKOTh BifiHY MPOTH YKpalHU BUIPABIAHOIO 3 TOUKHU 30py MiKHapoaHoro mpasa [16]. 3 Touku 30py
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KpuMiHanbHe npaBo Ta kKpuMiHonoris. KpuMiHanbHO-BMKOHaBYe NpaBo. KpnMiHanbHMIA NpoLec Ta KpUMiHanictuka.
CynoBa ekcrieptnsa. OnepaTMBHO-pO3LLYKOBA AisNbHICTb. CyaoycTpiit. MNpokypaTtypa Ta agBokaTypa.

KPHUMIHAJILHOTO ITPaBa, I1e IIPU3BOIANTH 10 (hakTnaHO1 momMuikH (§ 16 a63.1 n. 1 KpuminaneHoro kogexkcy HiMmeuunan
[17]). y upOoMy BHMAAKY BiAMOBigHA 0CO0A HE BBAXKA€ MOMKIIMBUM BEJCHHS 3arapOHHUILKOI BiitHU. OTXe, yMHUCTY
II0JI0 HASBHOCTI TIPOTHUIIPABHOTO MIPEIUKATHOTO 3JI0YMHY HeMae i ocoOy Oyne Burpasnano. Takox y Himeuunni
Jie 3a00pOHa TEOPTiiBChKOI OpaHKEBO-UYOPHOI CTPIYKHU. 3 YaciB €BpoMaiilaHy Ta BIHHH B yKpaiHi reopriiBchka
cTpiuka OyJa CHMBOJIOM MiATPUMKH 30BHIIIHBOIONITUYHOT0 Kypcy Kpemis, 30kpema BilicbkOBOI0 BTpy4aHHsI pocii
Ha KpuMcbkoMy IiBOCTpOBI Ta B cXiHiM ykpaini. CTpiuka cTajga HEHTpaIbHUM CUMBOJIOM aHTUMaiaany. Hapasi,
HMOBIpHO, 11e GiNTbINE HE O3HAYAE MIEPEMOTY B HIMEIBKO-PAISIHChKIM BiliHi, a miaTpumKy ypsaay Ilytina [18].

y JIutBi Tenep 3a00pOHEHO BUKOPUCTOBYBATH CUMBOJI Z Y MyOJIiYHUX MICISIX. JINTOBCHKUH MapiaMeHT
y BinbHIoci mpuitHSIB 3MiHU IO 3aKOHY, 3TiIHO 3 SKUMH CUMBOJ, SIKUI 4acTO MOXHA MOOAYUTH HA POCIHCBHKIl
BIMICEKOBIM TEXHIIll B 30HI OOWOBHX 1ili, 3a00poHeHO. JliTepy BHKOPUCTOBYIOTh NPUXUIBHHKH POCIHCHKOT
3arapOHUITLKOT BIFTHH B YKpaiHi i 11 po31mdpoByIOTH K «3a iepeMory». Takox 3a00pOHEHO HOCIHHS TeOpTiiBChKOT
CTpIYKH, SIKa TIOMYJISIpHA B POCIT SIK HAIlIOHATBHUN CUMBOJI. 3T1THO 3 HOBOIO TIOCTAHOBOK), CHMBOJIY T T€OPTiiBChKa
CTpiYKa NPHUPIBHIOIOTHCS A0 HALIUCTCHKOI Ta PaJiHChbKOI CUMBOJIIKY, HANIPUKJIAJ CBACTUKU YU CEpIia Ta MOJIOTA,
K1 3a00poHeH1 y myOmiyHux Micipsix y kpaiHax €C ta HATO [19]. 3a cioBamu peununi napnamenty EcToHii,
CUMBOII Z, IKU{ 4aCTO MOKHA TOOAYUTH Ha POCIACHKIN BiliCbKOBIN TEXHilli B 30H1 O0HOBHX [IiH, O17TbIIIEe HE MOYKHA
mokaszyBath. Te came CTOCYEThCs «V», 110 03Hayae «sila V pravde» («Cuima B mpasmi») [20].

3 orysity Ha JOCBiZ €BponeiicbKUX KpaiH, OCTa€ MUTaHHS KBaJTi(hiKallii BHKOPUCTaHHS IPONAraHAUCTChKUX
CHUMBOJIIB SIK Iporaranau BiiiHu 3a ct. 436 KK ykpainu, a He 3a cT. 436-1 KK ykpainu «BurotosieHHs, MOMAPEH-
HS KOMYHICTHYHOI, HAITUCTCHKOI CUMBOJIIKM Ta TPOITaraH/ia KOMyHICTHYHOTO Ta HAIlIOHA-COIIATICTHYHOTO (Ha-
IUCTCHKOT0) TOTAITAPHHUX PeKUMIBY. Ha Hamy 1yMKy, CYMKHUMH € MpoTIaranja BiiHY, IpoITarania CAMBOJIKA
TOTANITApHUX PEXHUMIB, BUIPABAOBYBaHHSA BIMHU Ta KoiabopaliffHa IiSUIBHICTE y KOHTEKCTiI NpoHaraHid B
3aKjazax ocBiTu. Jleski BUEHI NMPOIOHYIOThH 3alPOBAJUTH OKPEMY KPUMIHAIBHO-IIPABOBY HOPMY, MOTHBYIOUU
IIe TAM, [0 TIPOIrHOPOBAHO MPHHITUI BU3HAYCHOCTI Ta YITKOCTI, KOJIM 0coba YiTKO po3yMie, 3a 1o Oy/ie HeCTH
BiJIMOBINANBHICTG. J[JIsI BUCBITIIEHHS IIBOTO IMMATAHHSI, TpeOa YiTKO PO3yMIiTH, IO 03HAYAE CUMBOII Z.

BucHoBkHn. OHUM i3 BaXXJIMBUX HPIOPUTETIB AEp>KaBHOI MONITUKM B YMOBAaX BiMHHU € rapaHTyBaHHS
iH(pOpMAIIIHOT Oe3NEeKH, OCKITBKH 0COOJIUBO HEOE3MEUHUM € BIUIMB Ha JIFOACHKY TICUXIKY TAaKUM IHCTPYMEHTOM
iH(pOpMaNiiHOT BITHH SIK IMpoIaralja. y CTaTTi MPOaHaIi30BaHO 3alIPOBaPKEHHS KPUMIHAILHOI BiAMMOBIAAILHOCTI
3a BUKOPHCTaHHS MPOTATaHIUCTCHKOTO CHMBOIY Z B YKpAaiHi Ta JesiKuX KpaiHax €Bporreiicbkoro coro3y. Ha sxaip,
MeBHA KaTeropist ocid BipuTh y AeHanM(iKaIliio i MOMUPIOE BiAMOBIIHY CUMBOJIIKY B COLIANbHUX Mepexkax. y
JIeIKHX €BpoTeiichKuX KpaiHax 0e3 JoBeJeHHS yMHCITY B I ATPUMIII arPECUBHOI BiltHU pociiicekoi (heaepartii mpotu
VKpaiHu, 0co0y HEMOKIMBO MPUTATHYTH 10 KPUMIHAJIBHOI BiANOBiZadpHOCTI. Ha Hamry QymMKy, BUKOpPHCTaHHS
CUMBOITY Z € OJTHO3HAYHHUM Y PO3yMiHHI MIATPUMKH BiHHH, 0COOJIUBO, KOJIU IIel CHMBOJI 3aCTOCOBYETHCS Y CIIOBI,
HanucaHoMy kupwiniero. Te, mo ocoba He po3yMisia 3HAUEHHS TaKOi IPOMAraHANCTCHKOI CHMBOIIKH, HE MOXKE
3BIIBLHATH BiJ BiAIIOBIIAIHHOCTI.
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OCOBJIMBOCTI IHTEPHET-IIIAXPAVICTBA B IEPIO/I TAHJIEMII
COVID-19

Hocniosceno axmyanvHicms RUManHs NOWUPEHHS npaeonopyuienv y mepedxci Iumepuem. Lle 3ymoenioe
HeoOXIOHICMb GUEHEHHSL MA OOCHIONCEHHSL CYMHOCMI Kibepuaxpaiucmea sk 00H020 i3 KPUMIHATIbHUX NPAGONDYULEeHD,
WO BUUHAIOMbCA Y 2100ANbHIL Mepedci, ma ocobausocmell 1020 8YUHEHHs. 30Kpema, 8adxiCIUBO GIOMIMUMU CKIAO08L
enremenmu wiaxpaiicmea 6 mepedci Inmepuem. Kpim moeo, y pobomi pO3Kpumo numauHs, wo CMOCYIOMbC
Kibep3nouunys ma toeo o3uax. Ilompebye ysazu makoxic nOWUPEHiCms Waxpaiucmed 6 iHmepHemi 3a1exCHO 60 GIKy
ma cmami nopyuthukie. OKpeMo 6apmo 6Kazamu Ha 00CHONCeHICMb NpobieMu Jcepmeu 6i0 Kibepulaxpaicmed.
Bucnoeneno pexomenoayii wyooo 3anobicanns ma npomudii maxkozo 8uoy 3104UHIE.

Knrouosi cnosa: kibepbesnexa, Inmpuem-wiaxpaiicmeo, 3abesneuenns kibepbesnexu, nandemis, COVID-19.

Metelskiy I. Features of Internet fraud during the pandemic COVID-19

The scientific article is devoted to the study of the relevance of the issue of the spread of offenses on the Internet,
which is an extremely relevant issue in the conditions of the development of modern society, especially during the global
pandemic of COVID-19. This problem necessitates the study and research of the essence of cyber fraud as one of the
most common criminal offenses committed in the global network and the features of its commission. Moreover, the
problem of protecting Internet users both during work and during leisure time is more acute than ever. In particular, it
is important to note the constituent elements of fraud on the Internet, as they express the peculiarities of the essence of
this type of offense. In addition, the work highlights issues related to the cybercriminal and his criminological features,
which, in particular, is important for the detection and prevention of cyberfraud. The prevalence of fraud on the Internet,
depending on the age and gender of the offenders, also needs attention. Separately, it is worth noting the study of the
problem of victims of cyber fraud, which again allows us to understand the prevalence of cyber fraud among Internet
users. Recommendations for preventing and combating this type of crime were also made.

Keywords: cyber security, internet fraud, cyber security, pandemic, COvID-19.

IMocranoBka mpodsemu. B yMoBax BCeCBITHBOI MaHaeMil uepes mommpenss koponasipycy (COVID-19),
KOJIM TPOMAJISTHY BCIX KpaiH, y T. Y. YKpalHIli, HAMararoThCs MiHIMAJIi3yBaTH pealibHi KOHTAKTH 3 IHIIMMH JIFObMH,
IIISIXOM MPOBEACHHS JKUTTEBO-BAXKIIMBHUX OIEpalliii uepe3 Mepexy IHTepHeT 3pocrae pU3HK CTAaTH KEPTBOIO
mraxpaiB y mMepexi Iatepraer. y 2020 p. 3anporoHOBAaHO JIIOACTBY HOBHH PIBEHb PO3BUTKY Cep CYCHIIBHOTO
KUTTS: poOOTa, CIUJIKYBaHHA, IPYk0a, CTOCYHKH, OOCIIyrOBYBaHHS Ta 0arato iHIIOTrO TErep MOXHA 3pOOHTH
BaoMa. CaMe 3aBISIKH IIbOMY aKTHBHO PO3BHUBAETHCS IUIaT(opMa OHIAHH AisUTBHOCTI, IO Y HAII Yac € BEITUKAM
JOCSTHEHHSIM Ta MIO3UTUBOM, IIPOTE BOMHOYAC TaKa CHTYAIIis IIe OibIe Jaja MOMITOBX PO3BUTKY Ta MOUTHPEHHS
kibep3nounHHocTi. Tak, AificHO, mpoaHanizyBaBiu odimiiiHi cratuctuyHi Jani Odicy ['eHepaabHOro MpoKypopa,
MO>KHA MMOOAYNTH, 10 KiJIBKICTh 3apEECTPOBAHMX 3JI0UYHHIB y chepi BUKOPUCTAHHS EJIEKTPOHHO-00UNCITIOBATEHIX
MaiuH (KOMIDIOTEPIB), CHCTEM Ta KOMIT FOTEPHUX MEPEXK 1 MEpexk eNeKTpo3Bys3Ky 3a nepioxn i3 2016 p. mo 2020 p.
3pocTalia Ta 3HaXOAMWIacs Ha BUCOKOMY PiBHI. 3 OTJISIIY Ha CHTYAIIIIO, IO CKJIANACS Y CBITi y 3B’SI3KY 13 HAHIEMI€I0
KOpOHaBIpyCy, MOXHa Mepen0dadnTH, M0 Taka 3J0YMHHICTh Oyae maii 3poctaru. [l{omo 2020 p., To mpoTarom
BOT0 POKy Oyno oOmikoBaHO 2498 KpUMIHATBHUX TPABONOPYLICHb y cepl BUKOPHUCTAHHS EIEKTPOHHO-
00YHCITIOBAPHUX MAIIMH (KOMIT IOTEPIB), CHCTEM Ta KOMIT IOTEPHHX MEPEX 1 MEPEeX eNEKTPO3B’s3Ky. 3arajaoMm
CTaTUCTHKA BUMHECHHS TaKUX 3JI0YMHIB MA€ TAKUH BUTIISI.

© Irop Merenscekui, 2022
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MeTtenbcbknin 1.
OcobnusocTi IHTepHeT-WaxpalicTea B nepiog naHaemii COVID-19
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puc. 1 KinbkicTh 00JTiKOBaHUX KPUMIHAIBHUX TPABOMOPYIIEHb Y cepi BUKOPUCTAHHS SIEKTPOHHO-
00YHCITIOBANBHUX MAIINH (KOMIT FOTEPiB), CHCTEM Ta KOMIT FOTEPHHUX MEPEXK 1 MEpexk eJeKTPO3B’ 3Ky [7]

AHaji3 ocTraHHiX AociaigxeHb Ta myOuaikamiid. Jleski muUTaHHA Ta acnekTH mnpobiemu IHTEepHET-
3II0YMHHOCTI, KibepOesneku posrisinanu y cBoix podorax I. B. Bacucra, A. B. Tapactok, O. M. IOpuenko, O.
M. Komap, B. I1. Cabagam, FO. M. Batypin, /1. O. 3ukos, C. C. Uepnsascekuii, O. B. JIuconen ta in. OqHak y
3B’SI3KY 13 IMOCTIHHAM PO3BUTKOM IIi€i chepy OKpeMi Ipalli y>ke He BIIMOBIIAIOTh peallisiM 4acy Ta MoTpeOyIoTh
HACTYITHOTO JOCITIKCHHS.

Meta crarTi. Bitomo unmano BUNaAKiB, KOIKM ocoba JOBipUIach pekiaMmi CalfTiB 3 NMPOAAXy Pi3HUX
TOBapiB, MepepaxyBalia KOIUTH, a MICIsA TOTO BXXK€ HE 3MOrJa 3B’S3aTHCh 13 aapecaToM. SIK HACHiJOK BTpaveHi
KOIITH, HE peasi3oBaHi MOKYIKK Ta HeraTuBHUH aocBia! Tox, palioHaIbHUM BUAA€THCS OTpeda B BU3HAUCHHI]
TaKOTO IIaxpaiicTBa B HAyIll Ta MPAKTHIII CbOTOICHHS.

BukJian ocHoBHOro martepiany aocaimkennss. [Ipobiema kiGeprraxpalicTBa csarae CBOE TITHOWHOO

Yy BH3HAUYeHHS HOro MOHSTTS. MO)KHA JHIIe KOHCTATYBaTH TOW (aKT, IO 3aKOHOJABCTBO YKpAiHH HE MIiCTUTDH
BH3HaUYCHHsI KibepaxpaicTBa 4 MaxpaiChbKuX i y MEpexKi, o, Ha HaIly TyMKY, € TJIO0aIbHOIO TPO0IeMOro.
AJDKe SIK MOYKHa OOpPOTHCS 3 YUIMOCh, HE 3HAIOUH 3 YMM. BupirieHHs i€l npobieMu 1acTh 3MOTy HaJIe)KHUM YHHOM
KOMIIETEHTHHM OpraHam 00pOTHUCS 13 KOMII I0TepHUM I1axpaicTBoM. Ta Bce K, MoTpiOHO 3ragaTy mpo 4. 3 c1. 190
KK yxpainu, sxa BU3Ha€ KpUMiHAIEHUM IIPaBOMOPYIICHHSM IaXpaliCTBO, BUNHEHE MIUIIXOM HE3aKOHHHX OTIepaLliit
3 BUKOPHCTaHHIM €JIEKTPOHHO-00umCIIoBaabHOI TexHiku [10], mix skuM po3ymieTses Kibeprmaxpaiictso. Kpim

TOTO0, CIPOOY BIIHOBUTH 3aKOHOJIaBYY CIPABEUINBICTh POOMIIM HAYKOBII y cBOiX mpamsx. Tak, B. I1. Cabanam
BBAXKAa€, IO «...IIAXPaicTBO B IHTepHETI — ciiJ 3a3HAa4YaTH K MEBHUI piJ MIaxpaiicbkux Ail M MaxiHamii, ae
3aCTOCOBYETHCSI OJJMH YU JICKUIbKA €JIEMEHTIB IHTepHeTy: 4aTH, TOLIKH OTOJIOIIEHb, SIEKTPOHHA MOIITA, CAalTH
13 TOBapaMH Pi3HOTO POAY Ta IHII €JIEMEHTH, IO Jat0Th 3MOTY MTOTCHI[ITHOMY 3JIOUMHITIO 3aMaHUTH MMOTCHIIIHHY
JKEPTBY, 3aI[iKaBUBILH 11 IeBHOIO iH(opMariiero» [4]. 3 HaBeIeHOTO MOHSATTS BUIHO, YAM MOXE OYTH HAcCIpaBi, 3
TIEPIIOTo NOTJIs Ty, Oe3eYHa IHTEPHET-CTOPIHKA 0y Ih-SIKOT'O KOPHUCTYBayYa, 10 MMPOTIOHYE Pi3HI TOBApHU Ta MOCITYTH.

Ha nymky 0. M. Barypina ta [I. O. 3ukoBa, iHTepHET-IIaXpaicTBO — 1€ PI3HOBHUJ TPAAMLINHHOTO
IaxpaicTBa, 0 CTAHOBUTh PO3KPaJaHHA Yy)KOTO MaiiHa abo HaOyTTs MpaBa Ha MaWHO LUIAXOM OOMaHy
Ta 37OBXKUBAHHS JOBIPOIO, BUMHEHE 3 BUKOpUCTaHHAM Mepeki [arepret [6]. Haitbinpmr moBHO Ha Hairy

JIyMKy BU3Hauae kioepmraxpaiictBo C. B. Illanouka, skuid TOBOPUTH, 10 KOMIT FOTEPHE MIAXPAWCTBO — IIE «...
KiOep3JI0UHH, IO IMOJIATAE B 3aBOJIOMIHHI Uy)KHM MaliHOM abo HaJa0aHHI IpaBa Ha MalHO NUISXOM OOMaHy 4Yu
3JIOB’KMBAHHS JIOBIPOIO Ta BUMHSETHCS y KiOEpIpocTopi 3a AOMOMOror ado 3 BUKOPUCTAHHSIM KOMII IOTEPHO-
TEJEKOMYHIKALIHUX TIPUCTPOIB, CHCTEM UM MEPEXK, a TAKOXK 1HIIMX 3aC001B TOCTYIY 0 KiOepIpocTopy B paMKax
KOMIT FOTEPHHUX CHCTEM 200 MEPEX i MPOTH KOMIT FOTEPHUX CUCTEM, KOMII IOTEPHUX MEPEsK i KOMIT FOTEpHUX JJAHUX.
ocrtanHe BuzHaueHHs» [11, ¢. 231]. TIpoTe Mu HE MOTOHKYEMOCSI i3 3aCTOCYBAHHSM CIIOBOCIIONYYEHHSI «HaJ0aHH]
MpaBa Ha MAHOY» 1 BBAXKA€MO, IO OUTBII JOULIHFHO BUKOPHUCTOBYBATH 3aKOHOIABYi TEPMIiHH, SKIIO BOHH BiZOMi.
Tomy BapTo BXKMBATH «...MPUAOAHHS IpaBa HA MaWHO...» 1 I[UM MOHATTAM JONOBHUTH 3aKOHOJABCTBO YKPaiHH.

31e6inpIIoro A1 BU3HAYCHHS iHTEpHET-IIaxpaiicTBa 3aCTOCOBYIOTh MOHSTTS, IO PO3YMIIOTh SK TOTOXHi:
«KOMIT'IOTEpHE MaxpaicTBO», «Kibep-IIaxpaiicTBoO», «MepeKeBe IaxpaicTBO» Ta iH. BimbIIiCTE aBTOpiB HE
HABOJSITh KPUTEPil PO3MEKYBAHHS IUX TOHSIT, 1110, HA HAIIY JYMKY, JJOBOJII PHUHHATHO.

OpHiero i3 crienu ik iHTEPHET-IaXpaicTBa, Ha HAITY TyMKY, € T€, IO iHTepHeT-IIaxpai Bix cede poOIsiTh
JUIIE HEOOXITHUI MIHIMyM — CTBOPIOIOTH IHTEPHET-PEecypc 3i 3IIOYMHHUME HaMipaMH, 30KpeMa 30araTuTHcs
3a paxyHOK 1HIIHUX OCi0 3JIOYMHHUM IUIAXOM, a PeIlTa 3aJICKHUTh Bii KOHKPETHOT 0coOHM Ta Oe3nocepeHbo ii
nofansmux Aild. TyT MoBa iiie mpo BIKTUMOTCHHY NOBEAIHKY MOTCHIIHHOI >KEPTBH.
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Crpobyemo po3ibpatu, 110 HACHpaBlli MOPOPKYE TaKe TOTAlIbHE MOLIUPEHHS 1HTEPHET-3JI0YMHHOCTI.
Ha nmymMKky nesikux BYEHHX, [I€ 3yMOBJICHO 0araTOKOMIIOHEHTHICTIO TaKHUX 3JI0YHMHIB. 30KpeMa, BHOKPEMITIOIOTh
MICUXOJIOTIYHY Ta TEXHOJIOTiuHY CKIamnoBYy [5]. JlificHO, My’Ke BayKIIMBE 3HAYCHHS MA€ aHAI3 TAKKX [TPABOMOPYIIIEHD
PI3HOCTOPOHHBO, aJ/PKE BHBUAIOYH iX OJJHOOIYHO MU HE OTPUMAEMO JOCTATHHOI KUILKOCTI 3HaHb, IO HEOOXiTHA
JUTSL TOCSATHEHHS I[iIeH.

Ha gymky C. C. UepHSBCHKOTO, IICUXOJIOTIYHA CKJIAJ0Ba — 1l Oa)XXaHHA MOTEHLIIHOT )KePTBHU LIBUAKO
36araTutucs 6e3 ocobnuBuX 3aTpar Ta 3ycuisb [5, ¢. 100-103]. IToromKkyeMocCh i3 TaKUM TBEPIKEHHAM. 30KpeMa,
B ymoBax nanaemii COVID-19 uumaino mozeii 3anummiocst 6e3 cTabiIbHOro 3apo0iTKy, a 0TXKe, 1 6e3 3aco0iB
JUISE HOPMAITLHOTO >KHUTTS. ToX, Maike KOXKEH, XTO MM00AYUTh B iHTEPHETI OTOJIONICHHS PO JIETKUI 3apO0iTOK,
nepeiizie 3a MOCHJIAHHAM Ta BUKOHA€ HEOOXIIHHH BiH HBOTO MIHIMYyM, 10O OTpHMaTH Oa)kaHUH 3apo0iTOK, He
3aMUCITIOIOYHCH PO T€, IO B TOH CaMH Yac BiH CTac BXKE HE MOTCHIIIHOI0, a PEabHOI KEPTBOIO IHTEPHET-
nraxpais.

Ha o¢inifinomy caiiTi «€quHwuii moprai opranis cucteMud MBC ykpainuy HaBeICHO aKTyaIbHAN IPUKIIAI,
K TIaxpai, MaHIMyJIOYH JTOBIPOIO TPOMAJISH 0 BJIaJIH, BUMHSIOTH IIaxpaichki nii. KoHkpeTHO MOBa e mpo
OTOJIOIICHHS, B SIKMX, 3JIOBMACHHUKH B Mepexki [HTEpHET BUMAHIOIOTh TPOIIIl Y TPOMAJISH il BUTJIAIOM HaIaHHSI
JIepKaBHAX KOMITEHCAIHHUX BUIDIAT. JIviie 3a rpyaeHs Micsis Bike MuHyioro 2020 p. xo kibeproiii Ha o
6m3pK0 100 3BepHEHDb MOTEPIIINX Bix Takux cxem [2].

Bapro nmpoanaitizyBaTH, Sk 1ie BiIOyBa€ThCS: 3a3BUYAl, IPABOMOPYITHUKHA PO3MIMNIYIOTh BiJI€O YU JOIIHC,
B sikoMy [Ipe3uaeHT ykpaiHu po3roBifae Mpo HIOMTO peayibHI BHIIATH MaTePiaIbHOT JOIIOMOTH MIANPHEMIIIM Y
po3mipi 8 THC. TpH. y LILOMY JOIKCI Iaxpai po3MIlIyIOTh MOCUJIAHHA Ha pecypc, epeHIloBIIH 3a SIKUM, HIOUTO
MOJKHA IMOJATH 3asBKy Ha OTPUMAaHHs BUIUIATH. | 3BICHO, aBTOpPHU BifIeO CTBEPIDKYIOTh, II0 TaKy MaTepiajibHy
JOTIOMOTY MOYKE OTPHUMATH KO>KEH. A Iajli BCe BXKe 3a IMPOIPAEOBAHO CXEMOIO: TPOMaIsTHaM IPOIIOHYETHCS BBECTH
MepPCOHANIBbHI JTaHl Ta HOMep OaHKIBCHKOT KapTKHU JUIA 3apaxyBaHHS OOIISHUX Tpomiei. OmHaK Hajgami maxpai
MPOCSITH CIUTATUTHU TOCIYTH IOPHACTA 32 O(POPMIICHHS 3asBU, OTPHUMAHHS SIIEKTPOHHOTO IIIIHCY, TPOXOIKCHHS
ineHTudikanii Tomo. 31e61IbIIOro I IHOTO BUKOPUCTOBYIOTh BOYIOBaHHUI 4aT-00T. SIK CTBEpKYIOTh (paxiBi,
TiCJIsl BUKOHAHHS TaKUX JIiil TPOMAJITHU He JIMIIE TIepeKa3yoTh IPOIlli 3a HEICHYI0U1 TOCIYTH, a i epelaloTh mep-
COHaNbHI JaHi adepucram [2].

AHai3yl0uu HaBEJCHUI TPUKIIa, MOKHA 3pOOUTH BUCHOBOK PO JOIUIEHICTH BU3HAUCHHS TICUXOJIOTIY-
HOT CKJIaJIOBOT IHTEpHET-3JI0UYMHIB. AJDKe, IK 0a4nMO, METa JIETKOTO 3apO0iTKY, IKHH THM Oijble 00iIse HiIOUTO
JoBipeHa oco0a — MpPEeACTaBHUK Nep)KaBH, MPOBOKYE TPOMAaSIH MEPEXOAUTH 32 3IOYNHHUMHE ITOCHIAHHIMU Ta
BJIACHOPYYHO MEPEBOIMTH IPOIIIi 3TOYHHISIM.

[ITomo apyroro eneMeHTa 3JI0YMHIB y MepeXi [HTEpHET, a caMme: TEXHOJIOTIYHOI CKIIafoBoi — [HTepHETY, TO
OCTaHHI! BUKOPUCTOBYIOTh SIK 1HCTPYMEHT Tl BUMHCHHS 3JI0YMHHMX JiH, 10 Ja€ MOXKJIMBICTh IIaXpasiM JOHECTH
HeoOXinHy iH(popMaIlito 10 MOTEHIIHHOT dKEPTBU, OTPUMATH BiJ] Hel KOIITH, 30epiratoun CBOK aHOHIMHICTS [5, C.
102].

Ha mymky O. B. Jlucoznen, ’xepTBa He JIMIIEe CAMOCTIITHO BUKOHYE BCi He0OXiTHI BKa3iBKH, a0W iHTEpHET-
3JI0YMH OyJI0 BUNHEHO, BOHA CBOEIO MOBEIIHKOIO TAKOK MOYKE BUKJIIMKATH Y 3JIOYMHIIA PIlIydiCTh 3MIHCHUTH IIeH
3JI0YMH Ta 3yMOBUTH HOTO MEPEXia JO aKTUBHUX HEMPaBOMIpHUX i [3].

[Tomo ocobmuBOCTEH KiOEP3IIOUHHIIS, TO, 38 JaHUMH JlenapTaMeHTy KiOepromiiii yKpaiHu, Taki 3JI0YHHA
BUMHSIOTH MEPEBAKHO YOMOBIKH. IXHS yacTka cTaHOBUTH 67%. Kibep3nounnu 3a ydacTi iHOK CTaHOBJIATH 33%.
CxeMaTHYHO LI CITiBBIIHOMICHHS MOKHA BiJOOpAa3UTH HA PUCYHKY.

oo BiKy, TO Cepe/l YOIOBIKIB Ta KIHOK, OCHOBHA YacTKa HAJICKUTh 0cobaM BikoM 25-40 pokis (39% Ta
20% Bimnosiano) [8].

3a pmanmmu [emaprameHTy KiOeprominii ykpaiHH, IIaXpaicTBO B I[HTEpHETI MepeBaXHO BUYHHSIOTH
4o1oBikH (77%), )iHKH 3aiiMaroThCs iHGopMAaIiiHIM miaxpaiicTBoM y 33% unaxis [8].

Momo ocobmuBOCTEH KEPTB, TO MOMMPEHHS KiOEP3IIOYUHIB cepell IOPHINIHUX 0ci0 cTaHoBUTH 13%, a
cepen ¢pizmunmx ocid — 85%. y BikoBil KaTeropii HaWOIBIIE CTPAXKAAIOTH B/l 3TOYMHHOCTI Y MEpexi ocodu Bi-
koM Bix 15 no 49 pokis. lllogo craTeBoro KpuTepito, TO YOIOBIKH CTPAXKIAIOTh B KiOEP3IIOYNHHOCTI B TPU pa3u
OubIme, HiK XKiHKH [9, c. 3].

BucHoBKH. 3 OITIs1/Ty Ha BUIIEBKa3aHe BBAXKAEMO, IO 3aKOHOIABCTBO YKPaiHU MOTPeOye BAOCKOHAIICHHS,
a came: 3aKOHOJIaBeIlb MA€ BHUIIPABUTH MPOTAJIMHU Ta BBECTH y 3aKOHOJABUMM OOIT MOHSTTS KibepImaxpaicTaa.
Kpim Toro, He0OXiJJHO BUBHAYUTH 3MICT TIOHATh «MEPEKEBE MAXPANCTBOY, «KiOepIIaxpaiicTBO, «KOMIT IOTepHE
[IaxXpaicTBO» Ta CHiBBiIHOIIEHs MiXK HIMH, 1110 Ha HAITy TyMKY, CIIPUATHME OJHOMaHITHOMY 3aCTOCYBAaHHIO ITHX
TEPMIHIB Ha MPAKTHII Ta OLTBIT e()eKTHBHIN MPOTHIIT TAKUM SBUILIAM.
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MeTtenbcbknin 1.
OcobnusocTi IHTepHeT-WaxpalicTea B nepiog naHaemii COVID-19

Moo Ge3nexu y Mepexi, TO IPONOHYEMO JesKl 3aX0u Oe3MeKH Al aKTUBHUX KOPHUCTYBadiB Mepexi

IHTepHer, siKi BIUIMHYTH Ha 3MEHIIEHHS BUMAKIB KibepIiuaxpaiicTa, 30KpemMa:

— HeoOXiTHO OTpUMYBaTH iH(pOpMalio moxo GiHaHCOBUX BUILIAT JMIIe depe3 odiliiHi Ta nepesipeHi

JpKepena;

— 3a )KOJJHUX YMOB HE NIEPEXOINUTH 32 CYMHIBHUMH TIOCHIAHHAMH;
— B )KOJJHOMY pas3i He ITOBiIOMIIATH KOH(]IJeHIIHHY iHpopMalito CTOpOHHIM ocobam;
— SIKIIIO BU BCE-TaKW PO3TYOMIIMCS Ta HaJall 0COOUCTY (TIepCOHaNbHY) iH()OPMAIIiF0 CTOPOHHINH 0c001 —

HeraltHO 3BEpHITHCS 10 OaHKY Ta 3a0JI0KyiTe KapTKy;

10.

11.

— Yy pasi migo3pu MO0 MaXpaichbKUX i — HETAMHO IMOB1IOMIIATH MPABOOXOPOHHI OPTaHHU.
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Mopsaaok nyo6Jiikanii maTtepiasiB
y axoBOMy 36ipHUKY HAYKOBUX Npalb
«AKTya/IbHi Ipo6J/ieMH NPABO3HABCTBA».

1) MlpuiiMaroTbca po6OTH, HaMMCaHi YKPaiHCbKOI, POCiMCbKOI0 a60 aHIJIiNCbBKOIO
MOBAMM, 06CATroM /10 12 apKyIliB BKJIOYHO.

2) Pykomnuc cTaTTi TIOBUHEH MAaTH TaKi eJleMeHTH:

-VIK;

-kog ORCID;

— Ha3Ba CeKIlii;

- Opi3BUllle Ta iHilliaJ K aBTOPa, HAYKOBUU CTYNiHb, HOCaAa;

- Ha3Ba CTAaTTi YKPAalHCbKOI MOBOIO;

-a”HoTanii ykpaiHcbko i pocilicbkkoro MoBamMu (MiHiMmym 700 3HakKiB 3 npob6inamu),
po3niMpeHa aHoOTallis aHIJIiHChbKOK MoOBOM (MiHiMyM 1800 3HakiB 3 mpo6isamMu), siKi TOBUHHI
MIiCTUTH KOPOTKHMH BUKJAJ aKTyaJbHOCTIi, METY Ta pe3yJbTAaTH AOCJi>KeHHSs;

- KJIIOUOBI c/ioBa (He MeHlIe 5 Mo3ulLii);

— OCHOBHHM TEKCT CTaTTi;

- CIIUCOK BUKOPHUCTAHUX JpKepes;

- CIIMCOK BUKOPHUCTAHUX J»KepeJ aHTJIiicbkoo MoBow (References).

3) OkpiM pyKoOmHCy CTaTTi 0 pefakilil nogaerbcs pedepar (posumrpeHa aHOTaIlifA)
aHIJIiNicbKOI0 MOBOIO (pedepaT Mae 060B’I3KOBO MiCTUTH: HA3BYy CTATTi, pi3BUllle Ta iHiLianu
aBTOpa, nocaay, Miclie po60TH, KOPOTKUN 3MicT cTaTTi. MiHiManbHUN o6¢car pedepaty - 300
cjiB).

4) CTaTTsa NOBUHHI MIiCTUTH TaKi eJIeMeHTH:

- IOCTaHOBKY Npo6JeMHU y 3arajJlbHOMy BUI/IAAl Ta il 3B’A30K i3 BaXXKJIMBUMM HAayKOBUMM YU
NMPaKTUYHUMU 3aBJAHHSAMU;

- a”HaJli3 OCTaHHIX AOCAiKeHb i ny6aikarii, B AIKUX 3al104aTKOBAaHO BUpileHHs Iiei npob6ieMu
i Ha fAKi cnupaeTbCcs aBTOP, BUAIJIEHHS] HEBUPILIEHUX paHillle YacTHUH 3arajibHOI Mpo6JieMH, KOTPUM
NPHUCBAYYETHCSA CTATTH;

- MeTy CTaTTi;
- BUKJIaJI OCHOBHOT'O MaTepialy JOCHi/PKEHHSA 3 MOBHUM OOI'DYHTYBAaHHSM OTPUMaHHUX HayKoO-
BUX pe3yJIbTaTiB;
- BUCHOBKHM JIOCJIi/PKEHHS | MepCcneKTUBU MOoJa/IbIINX PO3BiJJOK y JJaHOMY HanpsMi.
3a3HaueHi esilemMeHMuU audisasiomscs 8 pyKonuci HanigxcupHUM wpugmom.

5) CtarTs Mae 6yTH HabpaHa B TEKCTOBOMY pegakTopi Microsoft Word. [losist 3 ycix cTopin

- 20 mM. llpudT - Times New Roman 14 3 iHTepBasiom 1,5.

[TocusiaHHA Ha BUKOPUCTAaHI AxkepeJia 3[1iliCHIOEThCS 6e3nocepegHbO B TEKCTI. ¥
KBaZlpaTHHUX AY>KKaxX 3a3HAa4a€ThCd NOPAAKOBUIH HOMep BUKOPHCTAHOTIO JpKepeJsa, a 4yepes
KOMy — KOHKpeTHa cTopiHka (npuksaag - [1, c, 15]).

6) Jlo pemakuii Ha esieKTpOHHY aapecy zbirnykapp @wunu.edu.ua noaawTbCH:

- eJIEKTPOHHUU BapiaHT CTaTTi;

- po3lmMpeHa aHOoTalis aHTJIiHCbKOI MOBOIO (pedepar);

- 3aBipeHa peleH3is JoKTOopa abo KaHAWAATA HayK BignoBigHoro npodiatw (kpim
BUNA/KiB, KOJIM aBTOP CaM Ma€ HAayKOBUH CTYIiHb);

- IOBifIka mMpo aBTOpa Ha OKpeMil cTopiHni (mpi3BuIle, iM’s1, 10-6aTHKOBi MOBHICTIO,
opraxisauis, nocaza, aipeca, HQyKOBHH CTYIiHb, BU€He 3BaHHsI, KOHTAKTHI TesiepOHHU, MO TOBA
aZpeca AJisi HalmpaBJIeHHsI aBTOPCHKOTr0 MPUMipHHKA XKypPHaJly, eJIeKTPOHHA afijpeca);

- BifickaHOBaHa KBUTaHLia (iHpopMmalisg nmpo omsaTy Ha calTi BUAAHHA).

7) Pepakiiisi ouikye, 1o HagaHi MaTepiasu paHille He My6JiKyBaJIMCs i He epelaBa/IuCA IJI
ny6Jikanii go iHIKWX BUJAHb.

Cmammi, sKi He gidnoegidaroms HagedeHUM 8UMO2aM, He NPUIMAIOMbCsA J0 pO3215-
dy. Pykonucu npoxodsimbv peyeH3y8aHHs ma nepegipKy Ha Hasi8Hicmbv n.iaziamy, 3a pe3y/ibma-
mamu s1Ko2o pedakyiliHa Ko/1ez2is npuliMae piuwieHHs1 npo nyéaikayiro cmameii a60 Heo6Xio -
Hocmi ix doonpayloeaHHsa aemopamu.


mailto:zbirnykapp@wunu.edu.ua

Haykoge nepioouune euoanns

AKTYAJIBHI IPOBJIEMHU TIPABO3HABCTBA

30ipHUK HAyKOBHX NIPalb

Bunycxk 3 (31)
2022

Jlireparypumii penakrop: /nna Karauux
Komn’orepue makeryBanusi: Onvea /[pabrok
Ju3aiin ooxnaguuku: Mapis Ooobeyvka

Mixnucano no apyky 03 mrororo 2022 p.
®opmar 60x84 /. Tapritypa Times.
[amip odcernmii. Jpyk Ha ryOmikaTopi.
YM.-ZIpYK. apk. 22. O6:.-puz. apk. 21,6.
3amonnenHs Ne p014-02-22. Tupax 300 mpum.

Anpeca pepaxiii:
46400 m. TepHomiab, Bys. MUKyIHHEIIbKE, 462
tei. (0352) 26-06-36

www.appj.wunu.edu.ua
E-mail: zbirnykapp@wunu.edu.ua

Bunasens Ta BUTOTOBIIOBAY:
3axiJHOYKpalHChKHIT Hal[lOHATEHUN YHIBEPCUTET
By JIbBiBChKa, 11, M. Tepronins 46009

Csiooymeo npo enecenns cyb ’ekma 6u0asHuyoi cnpasu
0o [Hepoicasnozo peccmpy euoasyie /K Ne 7284 6io 18.03.2021 p.

BinapykoBaHo y BUIaBHHYO-TIONIrpadiqHOMY HEHTP1 «yYHIBEPCHTETCHKA TyMKa»
ByI. bepexancrka, 2, M. Teprominas 46009
ten. (0352) 47-58-72
E-mail: edition@wunu.edu.ua
www.appj.wunu.edu.ua


http://www.appj.wunu.edu.ua/
mailto:zbirnykapp@wunu.edu.ua
mailto:edition@wunu.edu.ua
http://www.appj.wunu.edu.ua/

