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1. TEOPIA TA ICTOPIA AEPKABMU 1 ITPABA.
ICTOPIA NOJITUYHHUX I ITPABOBUX BYEHD.
DIITOCODIA ITPABA
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Ieop I'onak,

KAHOUOam eKOHOMIYHUX HAYK,

Kageopa MidcHapoOHOI eKOHOMIKU
3axionoykpaincbko2o HAYioOHANLHO2O
YHigepcumemy

ORCID: https://orcid.org/0000-0002-7427-1415

OKPEMI ACHEKTHU JOCJIIDKEHHS AHTU®AIIUCTCBKOI'O
PYXY B KAPIIATCBHKIHN YKPAIHI IIIJT YAC APYTI'OI CBITOBOI BIMHN
TA HACJILIKHY BIIJIMBY POCIHCBKOI'O ®AIIIU3MY HA YKPAIHY
MPOTATOM 2014-2022 POKIB

Jlocnioxceno ocobnusocmi npoeonowenns Hezanescnocmi 15 6epesusi 1939 p. yrpaincvkoro depocagoro Ha
mepumopii cyuacnozo 3axapnamms ma ymeopeHnHsa Hogoi oepocasu Ha kapmi €eponu — Kapnamcwkoi Yrpainu. Oxa-
PAKMeEpU306ano 0cooOnuBocmi yeopcoko-ykpaincoikoi itinu 15-18 bepesna 1939 p. 30iticneno cnpoby ananisy eniugy
YKpaincvkoeo depoicaghozo 6yoienuymea y Kapnamcwkii Ykpaini na ykpaincoki oepocasomeopui npoyecu nio yac po-
citicbko-yKkpaincwroi gitinu npomsieom 2014-2022 pp.

Knrouoei cnosa: Iliokapnamcoka Pyco, Kapnamcoka Yxpaina, /[pyea ceimosa gitina, pawiuzm, yeopcokuii gpa-
WU3M, YeOPCbKO-YKpAiHCbKa GiliHA, poCiucbKull gpawiuzm, pociliicbko-ykpaincovka 6itina, Opeanizayisi yKpaiHCbKux Ha-
yionanicmie, Poman 11lyxe6uu.

bion.: 19.

Gonak 1.

Separate aspects of the study of the anti-fascist movement in Carpathian Ukraine during the Second World
War and the consequences of the influence of Russian fascism on Ukraine during 2014-2022

The article examines the features of the declaration of Independence on March 15, 1939 by the Ukrainian
state on the territory of modern Transcarpathia and the formation of a new state on the map of Europe - Carpathian
Ukraine. The features of the Hungarian-Ukrainian war of March 15-18, 1939 are characterized. An attempt was made
to analyze the impact of Ukrainian state building in Carpathian Ukraine on Ukrainian state processes during the
Russian-Ukrainian war during 2014-2022.

The Russian-Ukrainian war, which began in 2014, and its conventional component, which began on February

© Irop lMoHak, 2022
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Teopis Ta icTopis AepxaBw i npaBa. IcTopis NONITUYHKX | NPAaBOBUX BYEHb.
dinocodis npasa.

24, 2022, sharply pose questions for the Ukrainian people to study the lessons of their own history in order to effectively
build Ukrainian statehood. One of the most important lessons of the past, which has many parallels with the modern
Russian-Ukrainian war, is the presence of a little-studied page of Ukrainian history of the last century — the proclamation
of independence on March 15, 1939 by the Ukrainian state on the territory of the modern Transcarpathian region —
Carpathian Ukraine — and its heroic defense against intervention . Fascist Hungary during March 15-18, 1939.

Targets and goals. The main goal and task of scientific research is to prove that the existence of the Hungarian-
Ukrainian war in March 15-18, 1939 is a confirmation of the fact that Ukrainians were not and are not fascists.

Methods. In the process of research, in particular, the following methods were used: analysis — to study the
object and subject of research; abstract-logical (theoretical generalizations and formulation of conclusions on the
analysis of state processes in Carpatho-Ukraine in 1939).

Results. It has been established that the beginning of the conventional confrontation on the European continent
in World War Il is March 15, 1939 - on this day, the intervention of fascist Hungary against the newly Central European
country - Carpathian Ukraine began, and the conventional confrontation between fascist Germany and Poland. was
not the beginning of hostilities in Europe in World War II, but the next stage (or continuation). The Ukrainian state on
the territory of modern Ukrainian Transcarpathia — Carpathian Ukraine — was the first state in Europe to offer armed
resistance to the fascists (in fact, not only to the Hungarian fascists, but also to their allies - the Germans) on the
European continent from March 15 to 18, 1939. It has been established that in 1939, members of the OUN, as part of the
detachments of the Carpathian Sich, opposed with weapons in their hands against the country with the dominant fascist
ideology — Hungary under the leadership of the fascist dictator Horthy, and the socialist Soviet Union in alliance with
National Socialist Germany — in 1939. It is proved that modern Russian fascism, in fact, the continuation of the socialist
fascism of the Soviet Union and Nazi Germany, continues and embodies the policy of the destruction of Ukrainians in
all its manifestations.

Conclusions. The study of the historical experience of the formation of the Ukrainian state of Carpathian
Ukraine on the territory of the modern Transcarpathian region highlights the long-term anti-fascist nature of the
national state processes that took place in the Ukrainian territories in the middle of the 20th century. and in the second
and third decades of the XXI century.

Keywords: Subcarpathian Rus, Carpathian Ukraine, World War II, fascism, Hungarian fascism, Hungarian-
Ukrainian war, Russian fascism, Russian-Ukrainian war, Organization of Ukrainian Nationalists, Roman Shukhevych.

IMocTanoBKka npo6JjeMu. B ykpaiHChbKili Ta CBITOBIH ICTOPUYHIH JiTepaTypi MPOMOHYETHCSA TBEPIKCHHS
mpo Te, 1o Jpyra cBiToBa BiiiHa y €Bporni po3novanach 1 BepecHs 1939 p. i3 HamaoM HalliOHAJI-COIIaliCTHYHOL
Himeuuwnnn Ha ITonmenry. IIpoTe s nara miagaeThesi CyMHIBY 3HAYHOIO KiJIbKICTIO HAYKOBIIIB — 1HO3eMHI (haxiBIli
Ha3UBAIOTh AaTol0 oyarky Jlpyroi cBiTOBOI BiiiHM y €Bpori i aHnuTIoc ABCTpii, i MIoHXEHCBKY 3MoBYy 1938 p. [1,
c. 77]. HeoOxinHO AeTabHO BUBYMTH L€ CKJIaJHE MUTAHHS IS TOTO, 00 HAaJIaTH peaibHy, HAyKOBO OOTPYHTOBA-
HY BIATIOBib HAa MUTAHHS PO Yac IMOYaTKy 30pOHHOT0 MPOTUCTOSIHHSA Y JlpyTiif cBiTOBIiI BiliHi.

Takox y myOmikamisx 3Ha9YHOT KUTBKOCTI POCIHCHKUX Ta MPUXWIBHUX 10 Pocii aBTOpIB CTBEPIKYETHCS,
10 YKpaiHIi — (ammcTy, a poCisiHH — aHTHU(AMMCTH. Y HalIii cTaTTi MU copoOyeEMO CIPOCTYBaTH Take TBEP-
JDKSHHS Ta 3aIlPOIIOHYEMO CBOT apryMEHTH IOAO Li€l MPoOIeMu.

AHAJi3 ocTaHHIX JociaiTxkeHb i mydaikaniid. locmimkeHHI0 0c00IMBOCTEH YTOpChKO-YKpaiHCHKOT Bi-
wHu 1939 p. Ta Pocilickko-ykpaincbkoi BiiHH 20142022 pp. NPUCBATHIN CBOI HAYKOBI JAOCIIIKCHHS 3HaYHA
KUIBKICTh HayKOBI[iB. OKpeMi aCIeKTH IINX BOEH PO3IISLIANN Y CBOIX HAyKOBHX IPAIIX TakKi HayKoBI, sik: 1. IIpe-
noBceka, O. Jlucenko, O. Ilepexpect, B. Mapaes Ta inmmi.

AHamni3yioun HayKoBi Ipalli BUCHHX 100 0coOImBoCcTed Yropchbko-ykpaiHcsKoi BiiiHE 1939 p. Ta Pociii-
ChKO-YKpaiHchbKol BitHH 2014—2022 pp., 3a3HaY4MMO, [0 HAYKOBI JOCIIKEHHS Ha IO TEMY HE MOKHA BU3HATH
JOCTaTHRO TPYHTOBHHUMH 1 TEMATHKa MOTPeOy€e MOAATIBIINX ONPANIOBaHb TA HAYKOBUX JTOCIIIKCHb.

Buninennss HeBupilIeHNX paHille YacTHH 3arajJbHOI MPOOIeMH. Y 3araJbHOBIIOMIN iCTOpUYHIN Ha-
yIIi IEPEeBa’KHO CTBEPIUKYETHCS, 10 30poiiHe MpOTHCTOSHHA y Jpyriil cBiTOBIM BilfHI po3moyanack i3 Himerpko-
MoJILChKOT BiiHU 1 BepecHs 1939 p., mpoTe Mu BBaXkaeMo, 1o Jlpyra cBiToBa BiliHa po3nodanachk 14-15 GepesHs
1939 p. i3 Yropceko-yKpaiHChKOI BIHH.

Merta (uisi i 3aBnanns) gocainxenHs. OCHOBHI 3aBIaHHS CTAaTTi — JOBECTH, 110 HASBHICTh YTOPCHKO-
yKpaiHchkoi BiitHM y 1939 p. miaTBepmkye Toit dakT, 1o ykpainmi e Oynu i He € damuctamu.

Buknax ocHoBHOTO MaTepiany gocaimkenHs. /i1 po3yMiHHS Ta OOTPYHTYBaHHS BiACYTHOCTI TONEpY-
BaHHA (DAIIMCTCHKOI 11€070Tii HallioHAIBHO-BU3BOJIFHUM PYXOM B YKpaiHi y kiHmi 30-x — Ha modaTtky 50-X pokiB
MOX€ JOMIOMOITH BHU3HAYCHHS JATH PEANLHOTO I0YaTKy 30pOHHOT0 MpOTHCTOSHHSA y Jpyroi cBiTOBill BiliHI y
€Bpori.
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HayxkoBIii Ha3uBaroTh pi3Hi gatu modarky [pyroi cBiToBoi BiliHU. Takoro aTor0 BBaXKAKOTh JATY ITiITH-
canHs MionxeHcbkoi yroau 30 BepecHs 1938 p., 3a pe3ynbraramu axoi 3 1 1o 10 xoBtHa 1938 p. Big Uexocnosay-
yuaK 10 HimMeuunnu Oyno nepenano Cynercbky obmacts Ta HiMernpky boremiro, a 1ie 3HauHUI €KOHOMIYHHUN Ta
000pOHHHUI TIOTEHIIiaJ, TOHAJ] COPOK THCAY KBaJAPATHUX KIJIOMETPIB IUIOII Ta OIM3bKO YOTUPHOX MiIbHOHIB 0Ci0
HaceneHHs. | e Turoma 1 HaceneHHs1 Oe3 BpaxyBaHHs TEPUTOPIAIbHUX MPETeH3ild YropiuHy, SKa 2 JIMCTOoNaaa
1938 p. anekcyBana niBaeHHy yactuHy Kapmnarcbkoi Pyci (rutoiero 6J113bK0 MIBTOPU TUCAY1 KBaIpaTHUX KilToMe-
TpiB Ta HaceneHHAM Outs 170 Trcsd ocib i3 HalOLIBIIMMHU MicTaMu Kparo — MykadeBoM, beperoBom ta Ykropo-
noM) Ta CnoBauunny, i [Tonbmii, sika 30 BepecHs 1938 p. anekcyBana 3aomks — yacTuHy TemMHCHKOT 001acTi B
Cinesii Ta He3HauHi TepuTopii [liBHIYHOT CIOBaYYMHE 3 HACEICHHSM OJIM3BKO YBEPTi MUJILHOHA 0CI0 Ta CyKYITHOIO
IUIOMIEIO MTOHAJ] TUCAYY KBaJApaTHUX KiloMeTpiB [2].

Pesynprarom MroHXEHCBKOT yrofu Takox Oyinoo BU3HaHHS ypsaoMm y Ilpasi aBroHomii CroBaydnHU i
[Migxapnarcekoi Pyci. OTxe, y >xoBTHI 1938 p. ykpaiHceke 3akapmarTs OTpUMAajIO CaMOYIIPaBIiHHS, sIKe Homy
rapantyBaiim CeH-)KepMeHChKOI0 yrozoro, mianucanorw me y 1919 p. CrnpaBoro miaTpuMKd cripodu moOynoBu
MepedHsUINCh YKpaiHLi 3 pi3HUX perioHiB — 3 kiHug 1938 p. Ha Tepurtopito 3akapnarts npulyna 3HauHa KiIbKIiCTbh
YKpalHCBbKOT MOJIO/II 13 Pi3HUX KpaiH €BpoOIH /s HaJJaHHS JOIIOMOTH Y IT00Yy/I0BI HOBOT YKpaiHCHKOi aBTOHOMIT 1 B
MePCIIeKTUB1 HOBOT KpaiHu.

VY 1939 p. y Hiu 3 14 Ha 15 OGepe3Hs HiMeNbKa apMis po3modaia okymnariro Yexii i 3pobuia 1e 6e3 ornopy
3 00Ky ypany UexocnoBauunHH, a (palIMcTchka YropiinuHa, cCoo3HuK HiMeuunnu, noyana okynauito Kapnarcekoi
VYkpainu [3].

15 6epesns 1939 p. Coiim ([Tapiaament Kapnarcokoi Pyci), sikuit nepedysaB y cronuui Kapnarcekoi Pyci
— MicTi XyCT — OTpHMAaBIIIH ONEPaTHBHY iH(OPMAIIIFO TIPO OKyMaiiro TepuTopii Uexii, mo mie Oyna He3aIeKHO0
micng «MIOHXEHCBKOI 3MOBH», Ta MPOTOJIOLICHHS JAep:KaBHOI He3alekHOCTI CIoBaY4MHOIO, MPOTOJIOCYBaB 3a
YTBOPEHHS HOBOI He3aJIexkHOT Kpainu — Kaprarcbkoi Ykpainu. Y HOBIil kpaiHi Oyia nepykaBHa MOBa — yKpaiHChKa,
Mparop — CHHbO->KOBTHH, Aep>kaBHull riMH — “Ille He BMepna YkpaiHa...”, nep>kaBHUN rep0 — 300paKeHHAM dep-
BOHOTO BEJIMEJISI, CHHIX 1 30JI0THX CMYT Ta TPU3y0a 3 XpecTOM Ha CepeTHhOMY 3y0i, OyJIH CTBOpEHi 30pOoiiHi crin
kpainu. To0To, 15 6epesns 1939 p. Oyno cTBOPEHO YKpaiHCHhKY AepkaBy Ha TepuTopii 3akapnarts [3].

Ha Binminy Big Yexii, sika 31amacst 6e3 0010 HiMeIIbKAM QarucTam, jJepkaBa Kapnarceka Ykpaina unHu-
J1a )KOPCTKUH BifICEKOBHUI OITip COPOKATHCIYHOMY YTPYIIOBAaHHIO OKYHAHTIB (hammucTchkoi Yropumau. Kapnarceka
Ciu — apmist Kapnarcekoi Ykpainu — HajidyBasia juiie OJu3bKo 15 Trcsd morano 030poeHux Oiiirie. Ha 030poenHi
Ciui HapaxoBYBaJIOCh 12 THUCAY TBUHTIBOK, OUJIS I’ SITH TUCSY MICTOJETIB, a B rpymi «Xyct» — 15 TankiB. «[lepury
CKPHIIKY» Y CTBOPECHHI 3aKapmaro-yKpaiHChKUX 30poHHUX cuil BimirpaB «IIpoBin ykpalHCBKHX HAIliOHATICTIBY,
KU OyB cKiIanoBoI0 yacTHHOIO Opranizanii Ykpaincekux Hamionamictie (OYH) [4]. Tobto OYH dakTuuHO
BOIOBaJIa IPOTH (DAIIKCTIB Y CKJIaJll YKpaiHCHKOT apMmil.

Cepen odinepiB Kaprarcrkoi Cidi, kKpiM MiCIIEBUX XKHUTEINIB, Oyiia 3HaYHA KITBKICTh BUXIIIB 3 [anmuamau —
3enoH Koccak i, 30kpema, Poman Illyxesnd [5]. Mu Maemo koHcTaTyBary, 110 Poman [llyxeBud BoroBaB poTH ¢a-
LIKCTIB He TUIBKH B CKJIali YkpaiHchkoi moBcTaHcbkol apmii (VIIA) y 40-x pokax XX CT., a i y J1aBaX perynsapHoOi
ykpaincbkoi apmii Kapnarcekoi Ykpaian y 1939 p.

Ho 18 6epesns 1939 p. npoTsirom 4oTUPHOX IHIB YTOpchbko-YKpaiHchkoi BiiHM Kapnarceka Ciu Brparuia
TPH THCsY1 OIUIIIB. Bke micis 0cTaTOuHOrO MPUAYIICHHS YKPaiHChKOI 000pOHH YTropIli BU3HAIH, 110 3ITKHYIHCS
3 Ha/I3BUYaiHO 3aB3SITUM OIOpPOM — YKpaiHa Ha mouaTky Jpyroi cBiTOBO1 BiiiHM HepIIoio y €Bpori 31iiicHuIIA 110-
TY)KHUH 30pOHHUI Omip (aIUCTCHKUM 3arapOHUKaM.

OTtxe, YKpaiHChKa JiepikaBa Ha TepuTopii cydacHoro 3akapnarts — Kapmarceka Ykpaina — npoicHyBaja,
¢daxTaHo, TUIBKH 3 15 10 18 Gepesns 1939 p. — BCboOTo KiJIBKA JTHIB, aJie MU TIOBUHHI PO3yMITH 1 IaM’ATaTH, 110
Kapnarcrka Ykpaina Oyia nepiioro aep:xaBoro B €Bpori (He TEpUTOPIEIo, a caMe JAepiKaBolo), sika YMHMIA 030po€-
Hull omip ¢dammctam. Tooto He [Tonbebka iepkaBa MepIIo YHHHUIA 30poitHui omip dammcram y BepecHi 1939 p.,
a Ykpaincbka nepkaBa y Oepesni 1939 p. — 3a miBpOKy /10 BTOPTHEHHS COIO3HHMIIBKUX HIMEILKO-POCIHCHKUX
Bilickk y BepecHi 1939 p. y [Tombiry.

[Hmi yxpaincbki 3emiti Ha 3axoai YkpaiHu Takox migmanucs arpecii. 23 cepnas 1939 p. Oyno ykinaneHo
Jorosip nipo HeHama Mik Pangsacekum Corozom Ta Himeuunnoro (ITakt MonoroBa — Pi66GenTporna) i corriaic-
TnuHui Pagsucekuii Coro3 cTaB CHiIbHUKOM [6] HamioHad-coriaticTiaHoro Tperhoro Peiixy — coriamicTuyHi
Pocis (ITytin ctBepmxkye, mo Pansucekuit Coro3 OyB «ictopuuHoro Pocieroy [7]) Ta HiMmeuunHa pazom 3aiiicHAIH
30poitHy arpecito npotu Ilonbebkoi gepxasu y BepecHi 1939 p. OCHOBHUM MIATPYHTSM LBOTO JIOTOBOPY € Taki
(dakTopu: HasIBHICTB COIIaIICTUYHOT TOTAITAPHOT i71€0JIOTii B 000X KpaiHax; MoiOHe CTaBICHHS HIMIIIB JI0 €BpEiB
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Teopis Ta icTopis AepxaBw i npaBa. IcTopis NONITUYHKX | NPAaBOBUX BYEHb.
dinocodis npasa.

1 CIIOB’SIH Ta POCIsiH JI0 YKpaiHIIB, KPUMCBKHX TaTap, YSUCHINB Ta IHIIMX HAPOJIiB; MPOBEICHHS €KCIAaHCIOHICT-
CBHKOi HOMITHUKH.

[Ticnst mporpamny HamioHaN-conianicTnyroi HiMewunnu Oyna mpoBeieHa AeHauiKaIis i 1 KpaiHa mpo-
TATOM 0araTtboX AECATUIITh MPOBOAMIA APYKHIO MOMITUKY IIOA0 KOJIMIIHIX BOpOriB, a Pocis ¢yHKuioHyBana y
pekuMi KOH(GPOHTAIIIT Ta 3HEBAard MO0 BUILHUX JEMOKPATHYHUX KpaiH Ta Oe3rnocepennix cycinis. Lle Tpusae 1o
2022 p. 1 amoreeM wi€l MOMITUKY € cTaBieHHs Pocilicskoi Deneparii 10 YkpaiHu, ke 0XapakTepHU30BaHO y CTaTTi
«Uro Poccust momkHa clienath ¢ YKpauHOM», mo omyonukoBana B areHiii «<PUA HoBoctm.

VY crarti npononyetbes Pocii mpoBecTH «IeyKpaiHi3aliio» Ta «JIe€BpoIieizalito» YKpaiHH 1 HaBiTh Ha3By
KpaiHu « YKpainay BUKOPIHUTH [8]. Takox y Hill BBAXKA€THCSI TO3UTHBOM 3arv0Oe)Ib MAKCUMATBHOT KITBKOCTI YKpa-
THCBKHMX TpoMajisiH y Pocilickko-ykpaiHChbKii BiffHi. Lls cTaTTs — e ¢pakTHYHO BIIKPUTHI MaHi(ecT poCciiicbKoro
(amm3My, MeTa SKOTO — TEHOINT YKpaiHCHKOTO Hapoxy. PaKkTh reHONHIy TakKi:

[Mo-nepe. Pocignu, y 1920-x pokax, oKynyBaBIIM YKpaiHy, po3nodainu jikBigaiito [IpaBociaBHO1 Lepk-
Bu Ykpainu. Ii moBuicTio mikBizxyBamu y 1937 p. Ta BOMIM METPOIONHTIB yKpaiHCchKoi epksH [9, c. 31]. Okymy-
BaBIIM 3axifHy YKpainy, micis 3akinuenHs [Jpyroi CBiToBoi BiitHU pocisau 3HuIIMM [ pexo-Karonuupky LlepkBy
VYkpainu. [logiOHe pocissHE TBOPATH 1 3apa3 — 3 movarky okymnaiii Kpumy y 2014 p. no nouarky 2022 p. KiIbKIiCTb
napadiii [IpaBocnaBnoi LlepkBu Yipainn B Kpumy mij THCKOM POCIHCHKUX OKYIMAHTIB 3MEHLIMJIACS Yy MOHAHA 6
pasiB, a KUIBKICTB CBSIIIIEHHOCITYKUTENIB — y Okt Hixk 3 pasu [10].

[Mo-npyre. Ykpainmi nporpaiu BiliHy 3a He3aJIexKHICTh YKpainu B 1917-1920 p. i HacIi koM OO CTaB
mry4Hui Tonox 19321934 pp., opranizoBanuii Pocieto, i gemMorpadivni BrpaTi YKpaiHH BiJ -OTO TOJIOJOMOPY
cranoBw 4,5-10,5 muH ykpainuis [11]. ¥V 1932-1934 pp. BiJ mITy4HOTO TOI0JOMOpPY IoMepiio He MeHIe 13%
HaceJIeHHS! YKpaiHu — 3arUHYB KOXKHHUA BOCHBMUI IPOMaJITHIH KpaiHu. DakTHUHO Malike B KOXKHIH POJMHI XTOChH
HE TIoMep BiJ LITYYHOTO TOI0JOMOPY.

[To-Tpere. Ilix gac pociiickkoi okymartii 3axigHol Ykpaiau y 1939—1941 pp. pocissau nenoprysanu 3 ['a-
mmanan 400 THC. yKpaiHIiB Ta BTpaTw Jiniie onHoro JIbBoBa Bij Aenopraiiil omiHOTECA Y 100 THC. yKpaiHIliB
[12]. 3araxoMm i3 KONWIIHIX HONBCHKUX TEPUTOPIH AermopTyBamy mpuonmsao 1,2 mitH ocif, ado 10% wmicieBoro
HacenenHs [13, c. 11]. Lle 6yna Tparenis, noaiOHa 3a MaciutTabaMu 10 Ti€l, mo Biadynacs nin yac I'ogomomopy —
Maibke B KOKHY POJHMHY POCIMCHKI OKYITaHTH MTPUHECIH Tope.

[To-uerBepre. Y 1949 p. mobau3y OMHOTO 3 KOJIMMCHKUX KOHITA0OPIB 32 Haka3oM MOCKBH JKUBIIEM YTO-
IJICHO B OOJIOTI OJIM3BKO TPHOX THCSY YKPATHCHKHX JiBUATOK BikoM 12—14 pokiB, MOTHBYIOUH BOWBCTBO YKpa-
THCBKHX JiTel Te3010, «1100 He Oyn0 KoMy HapomKyBaTH OannepiBuiB» [14]. Te came poOnaTs pocisHu i 3apas,
ITiJTal09H KOPCTOKOMY OOMOAapIyBaHHIO ITOJIOTOBHHA OYJTMHOK 13 BariTHUMM XKiHKaMu [15], apamTearp Ta criopr-
KOMIUIEKC, Y O0MOOCXOBHIIII SIKUX XOBAJIUCS TUCSAYI JiTeH Ta )iHOK y Mapiymodni [16]. Pociiicbki okynauiiiHi Biii-
ChKa PO3CTPUISUIM 3 TAHKY OyIMHOK JIst JIiTHIX toned y Kpeminniit JIyrancekiit o6nacti, fe 3arunyino 56 soxei
[17]. Pocistnu po3cTpiitoBain yKpaiHiiB IpsaMo Ha Bynuisx y byudi. Lle reHomnun pocissHamu yKpaiHIiB.

[To-’site. IcTopist mam’ATae, Mo pocissHA 3po0HIn 3 HiMKkeHsIME B 1945 B okynoBanomy bepiini. ¥ bep-
niHi 3reantyBanu 100 tucsd xinok [18]. A B okynoBaniii CxinHiit €Bpormi 6arato mict. Hapasi pocisiHu IBaiTyIOTh
YKpaTHOK Ha OKYIOBaHUX TEPUTOPIAX, HAPUKIIAI B OKynoBaHoMy XepcoHi [19], Bydi Ta iHmuUX mictax.

V¥ crarri Ilytina «IIpo icTopudHy €IHICTh POCISIH Ta YKPaiHIiBY» CTBEPDKYETHCS, 10 YKpaiHa HIKOJIU He
iCHyBaJja i1 He iCHy€, TOMY MH PO3YMIEMO, IO SKIIO JaTH MOXJIMBICTh CyYaCHHM POCIMCHKHM (pammucTaM OKyITy-
BaTH i, TO BiH 3IBaNTY€E MaTip, APYKHUHY, CECTPY Ta AJOHBKY YKpaiHus, BuBe3e 10 Culipy i BTONUTb a00 BMOPUTD
TBOIO CIM'f0 TOJI0IOM i y0'€ TBOIO [yIIy, BOUBIIIH TBOIO IIEPKBY.

BucHoBku. [TpoBiBIIN JOCITIIKEHHS, MU MAEMO MOXJIUBICTh 3pOOHUTH TaKi BACHOBKU.

1. ITouarkoM 30pOMHOTO MPOTHUCTOSHHS Ha TepeHax €Bporwu y Jlpyrid cBiTOBil BiiiHI € 15 Gepe3Hs
1939 p. — y 1eii AeHp po3noudascs Hamaj ¢amucTcbkoi Yropumau Ha Kapnarcbky YkpaiHy, a Takox Haman ¢a-
mctebkoi HiMeuunnn Ha [Tonmbmny. 1 BepecHs 1939 p. OyB He moyaTkoM 30poifHOTO MPOTUCTOSIHAA y JIpyTii CBi-
TOBIi BiliH1 y €BpoIIi, a HACTYIIHUM HOT0 eTarnoM (4u NpoAOBKEeHHIM). YKpaiHchKa nepxaBa Kapnarcbka Ykpaina
OyJla MepIor JIep)KaBow B €BpOI, ska YnHMUIA 30poliHuil omip dammcraM (PakTHYHO, HE TITBKH YTOPCHKUM
(ammcram, a if IXHIM COI03HHKaM — HIMIISIM) Ha €BpPOIeHCbKOMY KOHTHHEHTI B Oepe3ni 1939 p.

2.Y 1939 p. unenn Opranizanii ykpaiHChbKUX HallioHamicTiB y ckiani Kaprarcekoi Civi BOIOBaIH MPOTH
KpaiHH, siKa CIOBigyBaja (amuCTChKy 11€0I0T1I0 — « XOPTHUCTCHKOT» YTOPIIMHY, a colianicTHYHUN PansHcbkuii
Coto3 (3a cioBamu [lyTiHa — «IcTopruna Pocisi») pa3om 3i CBOiM COIO3HUKOM — HalllOHAI-comiagicThaHo Himeu-
YHHOIO — BoloBaiu npotu [lonbschKoi nepxkaBu y BepecHi 1939 p., ckianoBoro sikoi Oyna ykpainceka BonuHb Ta
Cxinna Nannuuna.
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3. CyuacHuii pociiichkuil (ammsm, skuid €, (GaKTUIHO, TIPOIOBKEHHAM colliaTicThIHoro (ammsmy Pa-
nmsiHebkoro Coro3y Ta Hanmcercepkoi HiMewurHu, BTLUTIOE MTONITHKY 3HUIIEHHS YKPATHCTBA y BCiX HOTO BUsBAX.

4. Temaruka natu Io4atky J[pyroi cBiTOBOI BiifHH Ta HABHOCTI (amu3My 4d aHTU(hAIIM3MY B YKpaiHi Ta
Pocii € auckyciliHOIO Ta TOTpedye MOJANBIIOT0 HAYKOBOIO OCMUCIICHHS Ta OIPAIFOBAHHS.
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BE3IMOCEPE/HSI JEMOKPATISI B YMOBAX BOCHHOI'O CTAHY:
[IJISIXA PEAJIIBALT TIPABA HAPOJIY HA BJIATY

Ipoananizosano npobremu peanizayii HapoOO0ELAOs 8 YMOBAX OEHHO20 cmary. Becmanosneno, wo 6esnoce-
PEOHsL OEMOKPAMIS € BANCTUBUM EJLeMEHMOM GMINCHHSL Y JHCUMMSL RPUHYUNY HAPOOHO20 cyeepenimemy. Lleil npunyun He
nionsieae oomedxcent0. 3axucm HapoOHO20 Cy8epeHimemy — ye 8adciued ckiaoosa obopounol gynxyii oepoicasu. 00-
[PYHMOBAHO HEOOXIOHICTb NOMIPKOBAHO20 NiOX00Y 00 0OMENCEHHS NPABa 2POMAOSIH HA De3n0Ccepeore 30ICHEeHH s 6]1a-
Ou. 30ilicHeHo nOwyK MONCIUGUX (hopM ma 8UsBi8 be3nocepedboi 0eMOKpamii, SIKI Mo2iu Ou 3abe3neyumu 6MiieHHs y
Hrcummst OIUCHOL BOL 2DOMAOSH HE3ANEHCHO IO 3aNPOBAOICEHHSL PENCUMY BOEHHO20 CINAHY. 3aNpPONOHOBAHO PO3NOYAMU
KOMRIEKCHY PO6OmY U000 GUGHEHHSI MONCIUBOCIE CIEOPEHHSL OILOKYElH-NAam@popm nPSmoi enekmporHoi deMoKpamii.

Knrouoei cnosa: 6esnocepedns 0emokpamis, Hapoo0s1ados, HAPOOHUL CYBePEHIMen, PEXCUM B0EHHO20 CMa-
HY, e-0eMOoKpamis.

Mpykhailov M.

Direct Democracy During Martial Law: Ways to Realize the People’s Right to Power

The article is devoted to the analysis of the problem of realization of democracy in the conditions of martial law.
It has been established that direct democracy is an important element in the implementation of the principle of people’s
sovereignty. This principle is not limited. Protection of people’s sovereignty is an important component of the state s
defense function.

It was established that the restriction of human and civil rights, as well as the redistribution of powers between
public authorities and local governments, aimed at ensuring defense capability and bringing victory closer. Not all
current issues that need to involve citizens are related to solving such problems. Therefore, the author concludes that the
limited use of direct democracy during martial law is quite appropriate.

The author substantiates the need for a moderate approach to restricting the right of citizens to directly exercise
power. The search for possible forms and manifestations of direct democracy, which could ensure the implementation of
the real will of citizens, regardless of the martial law. The author considers the institution of direct electronic democracy
to be the most successful for this. Its implementation is possible at least at the local level in the regions, where it is possible
to ensure the verification of citizens and further rule-making process by the representative authorities. It is proposed to
start comprehensive work on studying the possibility of creating blockchain platforms for direct e-democracy.

Keywords: direct democracy, democracy, popular sovereignty, martial law, e-democracy.

MocTranoBka npodsemu. JloCiaiKCHHS MUTAHHS MPAKTUYHOTO BTUJICHHS HAPOAOBIAJIS HE BTpAyac aK-
TyaJbHOCTI 3 MOMEHTY MPOTOJIOIIEHHS HApOAy €MHUM HOCIEM Biafu. 31e011bIIOr0 I OB’ I3aHO 13 IepMaHEeHT-
HUM TIOIIyKOM e(heKTHBHUX (popM Oe3rnocepeTHpol JeMOKparii, IKHil 3yMOBIEHHH BTPATOI0 BUOOPAMH SIK OCHO-
BHOIO (hOPMOIO MPSIMOTO HAPOAOBIAAS, MOKIUBOCTI 3a0€3MEUCHHS HAJEKHOTO KOMYHIKATUBHOTO 3B’SI3KY MIX
JIEPKABOIO Ta CYCITUTECTBOM.

Pocilicbka arpecist Ta BUMYIIEHE 3allpOBa/’KEHHsI BOEHHOTO CTaHY aKTyalli3yBaJld iHIIY CTOPOHY IpoO-
Oemarnky Oe3MocepeHbOr0 3MIMCHEHHS BIIAAN HApOAOM, sika Oyia NMpHXOBaHa Bil HAyKOBIIB y MUPHHUH Hac.
KoHncTuTynist YkpaiHi BCTaHOBIIOE€ MOXKIIUBICTh THMYAaCOBOIO OOMEXXEHHS ISSIKUX MIPaB 1 CBOOOJ JIIOAUHHU Ta IPO-
MaJITHIHA B YMOBaX BO€HHOTO cTany. IIpodinpHuii 3axon «I[Ipo nmpaBoBHii peXHM BOEHHOTO CTaHY» BCTaHOBIIOE
Oe3anbpTepHaTHBHY 3a00pPOHY Ha MPOBEICHHS BHOOPIB YU pedepeHayMy il Jac Jii CrenialbHOro MpaBoBOTO pe-
KUMY.

© Muxaitno Muxaiinos, 2022
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Muxannos M.
Be3nocepenHs AemokpaTis B ymoBax BOEHHOrO CTaHy: LUMAXW peanisauii npasa Hapody Ha Bnagy

OOMeXeHHST MarOTh THMYACOBHH XapakTep, MpOoTe JilicHA 1X TPUBAIICTh 3aBX/IM HEBU3HAUeHA Ta Oilb-
I1a, HiX Ta, M0 MOXE BBAKATHCS 0a)KaHOIO B KOHKPETHUX YMOBaX. [IpoTAroM mporo 4acy morpeda BCTAHOBIICH-
HSI MIITHOTO KOMYHIKaTHUBHOTO 3B 3Ky MIX JEpKaBOIO Ta CYCIIIBCTBOM HE 3HHKAE, a HEOOX1THICTh CBOEYACHOTO
pearyBaHHA Ha MHUPHI 3allUTH TPOMAJITH MOXKE HaBiTh 301IbLIyBaTHCh, OCOOIMBO Ha MicieBomy piBHi. IlocTae
HEOOXiHICTh MONIYKY (hOpM Ta MPOsBIB Oe3mocepenHboi JeMOKpaTii, SKi MOIVIM O rapaHTyBaTH Oe3nepepBHY
110 TONIOXKEHb CcT. 5 OCHOBHOTO 3aKOHY B HaCTHHI IpaBa Hapoy Ha Oe3rocepeane 3aiiicHeH s Bnaau. Taki popmu
Ta BUSBH MAIOTh 3a0€3MeUUTH OallaHC MK TapaHTISIMU 3aKOHHOCTI Ta O€3IMeKH B yMOBaX CHEIialbHUX MPABOBUX
PEXHUMIB Ta HEOOXiTHICTIO BTIJICHHS 3aKOHHOI BOJII TPOMAJISIH Y KHUTTSL.

AHaJii3 ocTaHHIX q0cTiTxKeHb i mybaikanii. Po3poO1ii Ta TeOpeTHIHOMY OOTPYHTYBaHHIO JII€EBUX MeXa-
Hi3MIB MIPSIMOTO HApOAOBIAJIA IPUCBAYECHO Tpalli BiTYM3HAHUX yueHux-npaBHukiB O. O. 'anyc, B. @. IToropin-
ka, M. L. CraBHiituyk, JI. M. [llumninosa Ta iH. YnManuii BKJIaJ y JOKTPHHY 0€3M0CepeIHbOI IEMOKpAaTii 31l iCHEHO
3apyOixkHuMH HaykoBLsAMEU: M. I'yaenem, P. lanewm, JI. Jrori, [lx. Kinowm. FO. I1. XKBanko, H. B. Kosanenxo, O. B.
Jlazykosa, C. K. Morwuu, iHIIIi HayKOBIIi y CBOIX JOCIIPKEHHSIX MPUIUIMIHA YBary pi3HUM acTeKTaM CIeIlialbHUX
MPaBOBHX PEKHUMIB, Y TOMY YHCII PEKHMY BOEHHOTO CTaHY.

[IpoTe cepen 3HAYHOTO HAYKOBOTO TOPOOKY HeMae GpyHIaMEHTAILHUX JOCTIKSHb POOIeMH peatiaitii
mpaBa HApOIy Ha BIaay B yMOBaX BOEHHOTO CTaHy. KOHCTHTYIIOHANICTH OMHHAIOTH CBOEIO YBArOI0 EKCTPEMabHi
YMOBH (DYHKITIOHYBaHHS JIepkaBy. B Mekax aJMiHICTPaTUBHOTO MpaBa aKIEHTH 3MIIYIOThCS Ha KOPUCTH ITyOITid-
HOTO agMiHicTpyBaHHs. [IUTaHHS MPAKTUYHOTO BTUICHHS IMPUHIIUITY HAPOJHOTO CYBEPEHITETY MiJ 4ac Iii Creli-
AIBHUX TIPABOBUX PEKUMIB HE PO3KPHTO.

Mera gociigmeHHs1 — OOIPYHTYBaHHS Ba)XIMBOCTI MOIIYKY (Ta BJIacHe MOWyK) opM Ta BUSBIB Oe3Mo-
CepeHbOI JEeMOKPATil, SIKi JO3BOMWIHA O 32a0€3MeUNTH IPAKTHYHE BTUICHHS IPUHIIMITY HAPOIHOTO CYBEPEHITETY
HE3aJIC)KHO BiJl 3aIIPOBAKEHHS PE)KUMY BOEHHOTO CTaHY B KpaiHi UM OKpEMHX ii perioHax.

BukJian ocHOBHOro Matepiany aociigkeHHs. [[pUHIAIT HAPOJHOTO CYBEPEHITETY MPOTOJIOITYETHCS CT.
5 Koncrutyuii Yipainu. Y HaykOBOMY CIIBTOBAPUCTBI CKIIABCS JAOBOJI YCTaJCHWH TPUEAWHUHN MiIXix A0 Horo
PO3YMIHHSI: HOCIEM CYBEPEHITETY 1 €IMHUM JIKEPEIIOM BIIaJu B YKpaiHi € Hapo.l; HapoJ 3I1HCHIOE By Oe3moce-
PEIHBO i Yepe3 OpraHu JIePXKaBHOI BIAIH Ta MiCLIEBOTO CAMOBPSIIYBaHHS; HAPOIY TapaHTy€EThCS BUKITIOYHE MTPABO
BUPIITYBAaTH HAHOUTBIIT BOXKJIMBI TUTAHHS IEP’KABHOTO 1 CyCIUTBHOTO XUTTA [ 1, ¢. 8]. Bnaga Hapony — mie Bnaja He
abCTPaKTHOTO CIIIBTOBAPUCTBA, a 3aJy4YeHHs A0 11 3M1HCHEHHA KOXKHOT0 rpomajsHuHa [1, c. 19].

E. BanMep 3a3HaumB, o npsmMa JeMOKpaTis € BUPAKCHHSIM HApPOIHOTO CYBEpPEHITETY — IpaBa rpOMaIsTH
BHUPIITYBAaTH MUTAHHS MPUHIUIIOBOI BAXKIMBOCTI 0€3IIOCEPETHBO Ta BIAJHO O¢3 TOCEPEIHUIITBA CBOIX IPEICTaB-
HUKIB [2].

OTxe, Oe3nocepeHe 3A1iCHEHHs BJIaJAx — OJjHa 3 0a30BUX MPaBOMOYHOCTEH yKpaiHcbkoro Hapoxay. Came
toMy M. 1. CTaBHIHYYK CIIYIITHO PO3IIsiAae Oe3M0CcepeIHIO IEMOKPATIto SK cucTeMy (GopM 0e3mocepeTHhOro Bia/l-
HOTO BOJICBUSABIICHHS HAPOJY SIK HOCiSl CyBEpEHITETY 1 €JMHOTO JyKepea Biaau B YkpaiHi [3, c. 289]. besnocepen-
HS IEMOKpATisl CIIPSMOBAaHA Ha yXBAJICHHS BIIQJHUX PIlllCHb, 0 MAIOTh BEJIMKHHA CYCHUIBHUHN 1HTEpEC y Mexkax
Jiep’KaBH Ta / ab0 OKpeMoi TepuTopianbHOT onuHuLi. Taki BlIaaHi pillieHHs CTAlOTh PE3yJIbTaToOM MIPSIMOTO BOJIEBU-
SIBIICHHSI HOCIsl CyBEpEHITeTy, TOOTO iX IpuitMae Oe3nocepeIHbo caM Hapoa abo K 3a HOro 1HII[IaTHBY YX Ha HOTO
BuMory. PisHomaniTHI hopmMu Oe3nocepeaHboi JeMOoKparii 3a0e3MeuyroTh 0e3NnepepBHICTh MPOLECiB peaizawii
HAJIXKHOI HApOIy BJaJlv, OCKUIBKK TOTpeda rpoMajisiH y JOHECCHHI CBO€ET BOJII Ta HaJaHHI il (OpMH BIaJHUX
pIllICHb € IEPMAHEHTHOIO.

3akoH Ykpainu «IIpo nmpaBoBHI PeXUM BOEHHOTO CTaHY» BH3HAYaE, 110 BOEHHUH CTaH — 1€ OCOOTMBHIMA
MPaBOBHI PEKUM, IO BBOAUTHCS Y pa3i 30poitHOI arpecii 4u 3arpo3u Hamamy, HeOe3leKu NepKaBHIN He3anex-
HOCTI YKpainu, 11 TeputopiaibHii miticHocTi. Tumosi (ocHOBHI) (hopMu Oe3mocepeHpoi JeMokparii (Bubopu Ta
pedepenayM) MOXKYTh peani3oByBaTUCh TITbKHA B YMOBAX 3araJibHOTO MPaBOBOTO pexumy. CrieriaabHi 3aKOHO/IaB-
4i 0OMeXeHHs, 1[0 BU3HaueHi crartero 19 3akoH Yipainu «[Ipo mpaBoBHii peXUM BOEHHOTO CTaHY» YHEMOXKJIIHB-
JIIOIOTH MPOBEJICHHS BUOOPIB Ta ped)epeHIyMiB TIij] 4ac Ail BOEHHOTO cTany. J{omaTkoBa 3a00poHa Ha MPOBEICHHS
BHOOPIB ONIOCEPEIKOBAHO MICTUTBCS Y KOHCTHTYIIIT, e BU3HAYCHO MOJIOKESHHS PO MPOIOBKEHHS CTPOKY TTOBHO-
BaxkeHb BepxoBHoi Panu Ykpainu g0 nHs nepuioro 3acizanis nepioi cecii Bepxosnoi Pagu Ykpainu, o6paHoi
IICIISl CKacyBaHHS BOEHHOTO UM HAIA3BHYAITHOTO CTaHYy.

AHAIOTIYHUM YHHOM TIOBHICTIO 3yMUHSETHCS Jisi HETUIIOBUX (IOTIOMIXHUX) (hOopM O€3MOoCepeHbo Je-
MOKDATii, SIKi peai3yrTbcs y Gopmi 3i0paHb (300pu rpoMaJIsiH 3a MICIIeM IPOKUBAHHS, TPOMAJIChKI CITyXaHHS,
KOHCYJNbTAIli1l, MITHHTH, TIIKETH TO1I0). Taka cuTyalis BUKJIMKaHa 3a00pOHOIO Ha MMPOBEJCHHA MacOBUX 310paHb Ta
aKIliid Ha Yac BOEHHOTO CTaHY.
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BcranopneHHs crieniadbHUX 00MEXEHb OB’ S3aHO 3 THM, IIIO MiJT Yac Ail 0COOIMBOTrO MPaBOBOIO PEIKH-
My JIOITyCTUMHM BB2)KA€ThCS TUMYACOBE OOMEKCHHS KOHCTHTYLIHHHX TIpaB i CBOOOJ JIIOJMHU Ta TPOMAJTHUHA.
OxpiM TOTO0, BiJIIIOBITHUM OpPTaHaM JIepKaBHOI BIIaIH, BIHCHKOBOMY KOMaH/TyBaHHIO, BIHCHBKOBUM a/IMiHICTPAIlisiM
Ta OpraHaM MiCIIEBOTO CaMOBPSAyBaHHs Halal0THCs MOBHOBAKEHHS, HEOOX1Hi AJIs BiIBEPHEHHS 3arpo3u, Bijciui
30poiHOI arpecii Ta rapaHTyBaHHS HAI[lOHAIBHOT O€3IeKH, YCYHEHHS 3arpo3u HeOe3nekn JepiKaBHIA He3anexk-
HOCT1 YKpainu, ii TepuTopiaibHiil niicHocti. Cepes 3HaYHOTO NEpeNiKy 0OMeKeHb Ta yNpaBIiHCBKUX 3aXOJiB
BIJICYTHI MpsIMi YU HaBiTh OMOCEPEIKOBAHI 3TaJIKH PO MOXKIHBICTE OOMEKEHHSI MIPHHIIUITY HAPOJHOTO CyBepe-
HITETYy y po3yMiHHi crarTi 5 Konctutynii Ykpainu. @akTUYHO YCi CKJIaZIOBI IOTO MPUHIMITY HE MOXYTb OyTH
00’ekTamMu BTpydaHHs. [[. AnbTMaH y JOCIiKEHHI, MPUCBIYCHOMY peallizallii HapoIHOTO CYBEPEHITETY 4epes
IpsIMy IEMOKPATiio, 3a3HAYMB, [0 CYCIIUILCTBO MA€E MPABO OYiKyBaTH HA Te, MO OyIb-IKa CKIaI0Ba YaCTHHA JIe-
MOKpATii, y TOMy 4ucii cB0OOa BUPAKCHHS MMONIIAIB, OyZic BUKOHYBATHCS B OyIb-SKHA Yac i Ha HEBU3HAUCHUH
TepMiH y MailOyTHboMY [4]. Lle moBHOIO MipOIO MiATBEPKYE HEOOXIAHICTh MOIIYKY OajaHCy MiX TUMYAaCOBHM
00OMeKeHHSIM MOXKIIUBOCTI peadizanii popm Ge3nocepeTHRO1 AEMOKpATIi Ta rapaHTyBaHHIM Oe3MepepBHOCTI 3T1H-
CHEHHS JIepKaBHOT BIIaJM HAPOJIOM, SIKUH € €IMHUM 11 [DKepEesIoM Ta HOCIEM CYyBEPEHITETY.

AHaJIi3 3aKOHOJIAaBUMX aKTIB, SKi BPETYJIBOBYIOTh CIEIialIbHI eKCTpeMasbHI NIPaBOBl PEKUMHU, CBIAUUTH,
IO 32 OCHOBY THMYAaCOBHX 0OMEKCHb TIpaB 1 CBOOOJ JTIOAMHY 1 FPOMAITHIHA B3ATO IIPHHIIUIN 3a0€3eUeHHs CTa-
OUTEHOCTI JIEpKABHOTO YIPABJIIHHA, @ TAKOXK OE3MEeKH TPOMAISH 1 JepKaBH 3arajioM B YMOBaX HaJA3BUYalHOTO
YM BOEHHOTO CTaHy. 3aKOHOAABCTBO IIPO MPAaBOBHI PEXHM BOEHHOTO CTaHy BU3HAYAE, MO Oymb-sKi JONATKOBI
MMOBHOBa)KCHHS OPTaHiB JICPKaBHOI BTN Ta MICIIEBOTO CaMOBPSIyBaHHS a00 IX Mepepo3Moia HalliJIeH]! TUTBKH
Ha JIOCATHEHHS MEPEeMOTH HaJ arpecopoM Ta 3abe3ledeHHs TepPUTOPiaIbHOI LUTICHOCTI AepXaBH. AHAJIOTIUHO
0oOMeKeHHSI TpaB JIFOJAMHU Ta TPOMaJITHUHA 3yMOBIIOIOTHCS TIJIbKU HassBHUMU 3arpo3amu. P. I. Menpauk ta T. I1.
UyOKko 3a3Ha4aI0Th, 1[0 TAKHH XapaKTep MPaBOBOTO PETYIIOBAHHS B YMOBaX CIICI[iallbHAX MPABOBUX PEXKHUMIB Ma€
HE TaKk 00MeXyBaJIbHHH, K 3a0e31euyBaibHuN XapakTep [5, ¢. 128]. ®akTruuHO MOBa iijie po 3axonu 3abe3neueH-
HSl TOCATHEHHS KOHKPETHOI MeTH. BCTaHOBICHHS BHIE3a3HAUYCHHUX YIIPABIIHCHKUX Ta OOMEXKYBaJIbHUX 3aXOJIiB
IUTSL TOCSITHEHHSI 1HIINX ITiIeH Ta 3aBJaHb UM 11032 HASBHUMH 3arp03aMU HEIOITyCTHMI.

OTxe, Ipe3lOMY€EThCS, 110 MPOBEACHHA BUOOPIB, pedepeHayMy Ta BUKOpHCTaHHS 1HIIUX (hopMm Oe3mo-
CepeIHBOT JEMOKPATii, 110 peai3yloThCs IIIIX0M 300piB TPOMaIsiH, HEMIOIUIBHI ITij] 9ac BOEHHOTO CTaHy. BoHn
CTaBILATH IIiJ] 3aTPO3Y KUTTA Ta 3J0POB’ s TPOMAJISH, a TAKOXK MOXKYTh MOPYIIUTH CTaOLIBHICT AISIIBHOCTI YIIpaB-
JIHCHKOTO anapaty. Takuii criociO MpaBOBOTO PETYIIOBAHHS JIEPYKaBHO-BIIATHUX TIPABOBIIHOCHH MOYKHA BBaXKATH
BUIIPABIAHUM Ta 3aradbHOBH3HAHUM. Tak, €Bporeiicbka KOMiCis 3a IEMOKpaTio yepe3 npaBo (BeHemiancbka Ko-
MicCisl) BKa3y€e Ha CIpaBEIJIMBICTD BiJOBITHIUX OOMEXEeHb. 3a3HaueHO, 110 B YMOBAaX BOEHHOTO a00 HaJI3BHYAK-
HOTO CTaHy OCHOBHI IpOOJEMHU B CYCIIIBCTBI MOXKYTh CYTTEBO BIAPI3HATUCS BiJ THMX MHUTaHb, HA AKUX AIMCHO
BapTO 30CEpPENUTH yBary Iij 4ac BHOOpiB. HaBiTh SKIO MpoBeAeHHS NepeaBHOOpUOl KaMIaHii MOXKITUBE TIij
yac HaJA3BUYalHOTO CTaHy, BIATEpMiHyBaHHs BUOOPIB MOXKE MPU3BECTH J10 OLIBILI IPYHTOBHOTO OOTOBOPEHHS, SIKE
HeoOXiIHe JUIs TOTO, OO Ii3HIIe MPOBECTH BUIBHI Ta CIIpaBeUInBi BUOOpH [6].

O6oponHa (pyHKIIis IepKaBH CIIPSIMOBaHa HE TUTBKK Ha 0OCTOIOBAHHS CYBEPEHITETY JIeP>KaBHOIO, a i Ha
HEJIONYIICHHS BTPYYaHHS y HApOJHUIA CYBEPEHITET Ta HaMaraHHs arpecopa IiJIMiHUTH HOTO CBOEK BiliCHKOBO-
MOJIITHYHOO Boseto. CucremHe TiymadeHHs cT. 5 Konctutynii Ykpainu ta noioxens 3Y «IIpo mpaBoBwuii pe-
JKUM BOEHHOTO CTaHy» CBIYHMTH MPO TSHKIHHS 3aKOHOJABIIA JI0 i71eT IOCTATHOCTI 3MIHCHEHHS BIIaJId Yepe3 OpraHu
JIep>KaBHOI BJIaJIU Ta OPTaHH MICIICBOTO CaMOBpsTyBaHHs. [IpoTe 0OMeKeHHs HaJeKHOI KOMYHIKAIli Hapomy Ta
Jep>KaBH, a TAKOXK CBOE€YACHOTO pearyBaHHs Ha IMpOOJIeMH, HE MOB’S3aHi BIACHE i3 BOEHHUM CTAHOM, BHKIIUKA€E
cyMHiBU. He Bci muTaHHA MOTOYHOTO (DYHKILIOHYBAaHHS JI€P>KaBU Ta CYyCIUIBCTBA, KI MOXKYTb OyTH BHpIIIEHI Ye-
pe3 peamizaiito GopM IpsMOTo HapoJOBIIs, Oe3MocepeIHhO TIOB’ A3aHi 13 MpollecoM HalaHHs Bixcivi 30poiHii
arpecii.

3akoH Ykpainu «IIpo mpaBoBHI peXHM BOEHHOTO CTaHy» He Iepedadae oOMeXeHHs 0e3MocepeTHboi
neMokparii. Lle cBiTuuTh Ipo Te, IO MOIIYK MUIAXIB peai3alii mpaBa Hapoay Ha BIaay B yMOBaX BOEHHOTO CTa-
HY € BIIKpUTHM Ta JIOpeYHUM. Ha MOMEHT HamlmMcaHHs CTAaTTi BIICYTHS 3aKOHONABUYa 0a3a, sika Tependadana ou
HasBHICTH eeKTUBHUX (HopM Oe3mocepeHbOi 1eMOKpaTii, 31aTHUX PIBHOIO MIpOIO CIyTyBaTh BUPAa3HUKOM BOJI
YKpaiHCHKOTO HApOIy Y MHPHHI Ta BOEHHMH Yac. Tomy QyHIaMeHTalbHI JOCTiPKSHHS Ta MUIOTHI MPOSKTH Ma-
F0Th OYTH YaCTUHOIO JAepKaBHOI MOMITHKH. Lle macTh 3Mory CycHiibCTBY OyTH TOTOBHM JI0 MOMKJIMBUX BHUKIIHKIB,
sIKi, Ha )KaJb, MOXKYTh 3HOBY BHHUKHYTH IIepesi YKpaiHOIO y MaifOyTHBOMY.

TonoBHi kpuTepii BUOOPY HouiibHUX GopmM Oe3mocepesHb0l 1eMOKpaTii Taki: Oe3meKa yuacHHUKIB, Oe3re-
Ka iHopMarii, mporiecis peaizalii HaJle)KHOT HapOy BIIAJH, a TAKOXK BUCOKHIU CTYITIHb KOMyHIKATHBHOTO 3B’ S3KY
MDX HapoIoM Ta Briagow. Pi3udHa y9acTh rpoMajsiH y pi3HOMaHITHUX (opMax MPsIMOTO HAPOIOBIAIIS i Yac
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PEKUMY BOEHHOTO CTaHy HEMO)KJIFBA HaCaMIIEpe/T Yepe3 HEMOKIIMBICTh TapaHTyBaHHS 1X Oe3mmekn. Y TakoMy pasi
BapTO 3aCTOCOBYBATH €JIEKTPOHHY (BijaajeHy) Gopmy ydacTi.

BBaxkaemo, 110 BHINE3a3HAYCHUM KPHUTEPIsIM MOXKE BIJIIOBIJATH TpsiMa eJIeKTpOoHHa jaeMokpartis. lle
KOMILIEKCHHI IHCTHTYT, IKHil OXOILTIOE YMMAIIo MEXaHi3MiB peanisalii HapogoM cBoei Biaau. Ii 3micT monsarae y
BHUKOPHUCTaHHI 1HPOpMAaIifHO-KOMYHIKaTHBHHUX TexHoJori# (1ani — IKT) 3 MmeToro 6e3mocepeHpoi yqacti Hapoy
B PEXXUMIi OHJIAMH y mpoleci MPUHHATTS BIAJAHUX PIIIeHb Y CIIOHYKAaHHI BIAMOBIAHUX OpraHiB MyOai4HOI BIagu
JIo X mpuiHsTTA. 3rimHo 3 nmo3uiiero €Bponeiickkoro [Tapnamenty IKT MatoTs cipusta iepexony 1o hbopmu ne-
MOKpaTii, 1110 € OiJbIll aKTUBHOIO Ta A0PAIUo0lo i Oyae BiANOBigaTH 3amuTaM Ta iHTepecam rpomansd [7]. [Ipsama
€JIEKTPOHHA JIEMOKpATisi — Ile 0COONIMBO TEXHOKpaTHYHA (popMa Oe3rmocepeHbo1 IEeMOKparii Ta OXOIUTIOE MeXa-
HIi3MH HIIUX GOpM MPSIMOTO HApOJOBIaIsi. BoHa XxapakTepu3yeThCsl CBOOOIO0, MPO30PICTIO, TOCTYITHICTIO Ta
HE3aJIEKHICTIO.

3 ypaxyBaHHSM OCOOJIMBOCTEH MPABOBOTO PEKUMY BOEHHOTO CTaHY MOXITUBE PO3POOICHHSI 0OMEKESHUX
HaTpsSMKiB BUKOPUCTAHHS MEXaHi3MIB €JICKTPOHHUX TMETHIIH, eIEKTPOHHOI 3aKOHOJABYOi UM MPaBOTBOPYOI iHi-
1iaTHBH, €IEKTPOHHOTO HAPOIHOTO BETO. IX peaisallis MOK/INBA IPUHAKMHI Ha MiCIIEBOMY DiBHi y perionax, je
MOXKHa 3a0e3rmeunTy Beprudikailito rpoMajsiH Ta MOMANBIIHN HOPMOTBOPYHH MPOIEC 3 OOKY MPEICTaBHUIIBKUX
OpraHiB BIaJIH.

SIK y MEpHWUIA, TaK 1 y BOEHHUH 11€ 3yMOBHTH IIO3UTUBHI 3pyIICHHS B ACP>KaBHOMY YIIPaBJIiHHI, 110 MTOJIs-
rae y IOCTYyIOBiM BiZIMOBI BiJl IpOMaJsiHO-IIEHTPUYHOTO Miaxoay (citizen-centric approach), konu ypsan npuiimae
pillleHHs, CIIPSIMOBaHI Ha 3aJIOBOJICHHS MOTPEO CYCIIBCTBA, Ta MEPEXOMy JO TPOMAISHO-PYIIIHHOTO MiIX0Iy
(citizen-driven approach), xonu came cycniibCcTBO (popMye CBOi MOTpeOH 1 JOHOCUTH iX 0 Biaau abo K BKa3ye
iif Ha HEeoOX1/THI NUIAXH X 3am0BoNeHH [8]. Take 3MillleHHs yPaBIIiHCHKUX aKIICHTIB KOIHUM YHHOM HE CyIep-
€UUTUME TapaHTisiM Oe3MeKH Ta cTablIbHOCTI, siKi Bu3HaueH1 y Konctutyuii Yipainu ta 3Y «Ilpo npaBoBsi 3acaau
PEXXHUM BOEHHOTO CTaHY» Ta MOJISTAIOTh Y HaJlaHHI ITepeBark aIMiHICTpaTHBHUM METOIaM 3 METOKO BiJBEpHCHHS
3arpo3u, Bijiciui 30poiHOI arpecii Ta 3a0e3neueHHsT HAI[IOHAILHOT O€3MeKH, YCYHEeHHsI 3arpo3u HeOe3meKu Jiep-
KaBHIM He3aJIeKHOCTI YKpaiHy, ii TepUTOpiaNbHil MUTICHOCTI. MU BXKe 3a3Hadali, 1Mo He BCi MATAHHS MOBCSK-
JICHHOTO [IUBLIEHOTO JKUTTS CTOCYIOTHCSI 000POHO3IaTHOCTI Jiep KaBU. BCcTaHOBICHHS 9iTKOI chepr 3acTOCyBaHHS
MeXaHI3MiB eJIEKTPOHHOI JeMOKpaTii MiHIMi3ye OyIb-sKi PU3HKH.

[Mutanns iHpopMaLiitHOi Oe3MeKn TaKuX IEMOKpaTHYHHUX MPOoLeciB Mae OyTH NPeAMETOM KOMIUIEKCHUX
JTOCITIJPKEHb SIK MPaBHUKIB, Tak i ¢paxiBuiB IT ramysi. Bumaerbcs 3a MOXITMBE BUKOPHCTAHHS HOBITHBOT TEXHOJIOT 11
OnoxueitH — my06miuHo1 30ipku iH(hopMallii, sika Bi1oOpakaeTbcs KOHCEHCYCOM OIbIIOCTI 11 yuacHuKiB. Byab-ska
iH(pOpMaIlis, 110 MOTparmia 10 Takoi 30ipKH, BXke He Moke OyTH BHIaieHa 3 Hel [9].

VYkpaina Mae MoCTaTHI MOXIUBOCTI Uil TOTO, a0M CTaTH MaHJIaHYMKOM JJIsl CTAHOBJICHHS TaK 3BaHOI
«OMoK4elH neMokparii». Binrak, BBa)kaeMo BUIIPaBIaHUM 3alPOBAJKCHHS 3arallbHOHAI[IOHAIBHOI OJIOKYEHH-
w1aTopMH, 10 JACTh 3MOTY IpOMaIsiHaM, sIKi 3apeecTpyBalii Ha Hil cBiif 00nikoBUH 3amuc, OpaTu y4acTh y BCiX
BJIAJTHUX TIpoIiecax. 3aJeKHO BiJl XapaKTepy TaKHUX MPOIIECiB, y4acTh MOXKe OYTH SK JIOPaIIor0, TaK 1 IMIIepaTHB-
HO. Hampukias, Taki TEXHOJOTIT TO3BOMIATh HAJATH TPOMAJITHAM IPaBO AOPATYOTO TOJIOCY B MPOIIECi PO3MIISLY
3aKOHONPOCKTIB y BepxoBHiit Paai Ykpainu, HOpMaTHBHO-TIPAaBOBUX aKTiB OpraHiB MIiCIICBOTO CaMOBPSTyBaHHS.
3a3Ha4yeHi HOBOBBEACHHS CIPUATUMYTh 3MILIHEHHIO IIPABOMOPAIKY B JepiKaBi Ta JIEriTUMAIi]l BIAIH.

BucHoBku. [IpuHIINI HAPOTHOTO CyBEpEHITETY MOXe HaOyBaTH O3HAK CYCITUIBHOI, IMTOJITUYHOI Ta mpa-
BOBOI PEaNbHOCTI TUTBKU B pa3i HASBHOCTI MIMPOKOTO Kolia (hOpM IPSMOTO HAPOAOBIAAI, 32 JOMOMOTOKO STKUX
HapOJ Ma€ peajbHy MOXIIMBICTH BTUITUTH CBOIO CIPABKHIO BOJIIO Y OBCSKACHHE XUTTA. OOOpOHHA AEpKaBH I10-
JSITa€ HE TLTBKH y 0OCTOIOBAaHHI HAI[IOHAFHOTO, a i HAPOJHOTO CyBepeHiTeTy. ToMy 3 onIsaay Ha Te, o moTpeda
TPOMaJIsIH Y IOHECSHHI CBOET BOJIi Ta HaJaHHI il (pOPMH BIaTHUX PillieHb € IEPMAHEHTHOO, HAPOIHHUH CyBEepeHi-
TET HE MOXe OyTH OOMEKCHHH HE3aJeKHO BiJl KOHKPETHOTO IIPABOBOTO PEIKUMY.

CriertiaibHi TapaHTii 6e31mekn Ta cTabUTbHOCTI, MO 3aIPOBAKYIOTECS B TIEPioJl BOEHHOTO CTaHy € 0e3-
yMoBHUMHU. [IpoTe Oynb-saki 0OMeXeHHS y4yacTi IpoMajisiH y pisHOMaHITHUX (popMax Ge3nocepenHboi 1eMoKparii
MOTPIOHO MPOTUCTABIATH BIPOBAHPKEHHIO MEXaHI3MIB MPSMOTO HAPOJOBIAI, AKI HE CylepedaTh 3a3Hau4CHUM
TapaHTisIM Ta HE CTOCYIOTHCS BUPILICHHS MUTaHb 00OPOHH KpaiHHu.

Haii6inpir BipoTigHUM CHOCOOOM TapaHTyBaHHS NPAKTHYHOTO BTIJICHHS HApPOJHOTO CYBEPCHITETY, a
oTXKe, IpaBa Hapoay Ha Oe3mocepeHe 3MIMCHEHHS BIAAH, € MEXaHI3MH TPSIMOI EIEKTPOHHOI TeMOKpaTii. Buko-
puctanns IKT nae 3mMory oOparu 6e31edHi NUITXH MPHUHATTS PillleHb, CIIOHYKAHHS JI0 iX MPUAHATTS 91 y4acTi y
ix npuitasarrti. @axisui [T-ramy3i MaroTh OLIHUTH, YU CIIPOMOXKHI OJIOKYEHH-TEXHOIOT1 OyTH OCHOBOIO 3arajbHO-
JIep KaBHOI UM MICIIEBHX IIaT(GOPM IPSIMOTO HAPOAOBIAAS K y MUPHHIA, TaK i Y BOEHHUIT 4ac.
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3AXMCT IPAB JIFOJJMHU: CYYACHUM CTAH TA
MPOBJEMMU PEAJIIBAIIIL

Busnaueno npasosi acnexmu 3axucmy npag aoounu. Oxapaxmepuzo8ano, wo 6azome Micye 3-nOMidC GelUKO-
20 KOna npobaem, AKUMU 3AUMAEMBCA CbO200HT I0PUOUYHA HAYKA, HALeHCUMb NPpooiemi saxucmy npag aoounu. Pigens
3a6e3neueHHs npas i c00600 MOOUHU BUSHAUAEMBCSA PO3BUHEHICMIO MeXaniamie i po3pobnenicmio 3acobis, 3ax00ie ma
npoyeoyp, AKi BUKOPUCMOBYIOMbCA O/ OXOPOHU U 3AXUCIY NPA8 i c80000 THOOUHU, WO 0d€E 3MO2Y 2080PUMU PO 3a-
Xuwjenicmo i besnexy ocobucmocmi 6 doepawcagi. Pozenanymo cyuacuuii cman ma npobremu peanizayii 3axucmy npag
J00uHU. 30ilICHEHO V3a2albHeHUll AHAI3 NUMAHb, WO Pe2yIoiomb 3aXUCM NPUPOOHUX NPAs THOOUHU, d IX 0OMeHCeHH s
Hemooicnuge 3a 6y0b-akux ymos. JKummeoianonicmes 2pomadsam 6 ymosax 60CHHO20 CIMAHY 8UMA2AE 600CKOHANIEHHSA 3a-
Xucmy npag noO0uHU, Wo 3YMOGIIOE NePCNeKMUBHICMb NPOOIeMamuKy ma Qopmye 8eKmopu 08 Nooambuux 00Cii-
ooiceHd.

Posxkpume numanns 3axucmy npas 100Uy, AKUM 3aKAA0EHULL Y KIIOUOBUX HOPMAX MINCHAPOOHO20 2yMaHimap-
HO20 npasa, sKe 3axuuac a00UHy 8i0 HACIIOKI8 GIliHU MA CMOCYEMbCI KOHCHO20 3 HAC, OOHAK B0HO Uje He0OCMamnbo
gioome. Mexanizm dompumanHa i peanizayii HOpM MIHCHAPOOHO20 SYMAHIMAPHO20 NPasa nepedysac 8 pamMKax Midc-
HapoOHO-NPaBoeUx 3ax00i8, CHPAMOBAHUX HA AKMUBI3AYII0 MIdCOEPHCABHOI cnignpayi 3 Memolo 3a0e3ne4eHHsl Y3amux
30008)A30Hb HA MINCHAPOOHOMY PIiBHI, MOOMO 30IlUCHIOEMbCA 8 HOPMAMUBHO-OP2AHIZAYIUHUX Medcax ImMniemenmayii
Ha MidcHapoOHOMY pi6Hi. 36epmacmbces yeaza Ha me, Wo 00 CUCeMU KOMNIEKCY MAaKux HOPMAMuUeHO-NpoYecyanibHux
3ax00i6 HaneNcams 3ax00U KOHMPOIbHO20 XAPAKMepy, AKi € OCHOBOI0 MA HAUBANCIUGTUUUM eNeMEHMOM MINCHAPOOHO20
MexaHizmy 3axucmy npag noouny. OOHaK npasa M0O0UuHY — ye He MilbKU 3aci6 i cnocib 3axucmy ocodu 8i0 6y0b-aKux
nocseans. Ilpasa n00unu — 20108HUL HEPE CYCRINLHOZO PO3GUMKY, 0EPAHCABHOZO YCMPOIO, 83AEMOGIOHOCUH CYCNIb-
cmea, IOUHU A 0epIHCAsiL.

Knwuosi cnosa: 3axucm npas, npasa nio0uHu, npasosa oepaicasa, coyianvHi npasa, Koncmumyyia Yxpainu,
CYCRiNbHI 83AEMOBIOHOCUHU, MEXAHIZM OOMPUMAHHS NPAG 2POMAOSIH.

Nazarchuk O.

Protection of human rights: current state and problems of implementation

The legal aspects of the protection of human rights are determined. It is characterized that an important place
among the wide range of problems that legal science deals with today belongs to the problem of protecting human rights.
The level of ensuring human rights and freedoms is determined by the development of mechanisms and the development
of means, measures and procedures used in the protection and protection of human rights and freedoms, which allows us
to talk about the security and safety of the individual in the state. The current state and problems of the implementation
of the protection of human rights are considered. A generalized analysis of issues regulating the protection of natural
human rights is carried out, and their limitation is impossible in any conditions. The vital activity of citizens in the
conditions of martial law requires the improvement of the protection of human rights, which makes the perspective of
the problem and forms vectors for further research.

The issue of the protection of human rights, which is embedded in the key norms of international humanitarian
law, which protects a person from the consequences of war and concerns each of us, is revealed, but it is still not
well known to people. The mechanism of observance and implementation of the norms of international humanitarian
law is within the framework of international legal measures aimed at intensifying interstate cooperation in order to
ensure the commitments made at the international level, i.e. is carried out within the normative organizational limits of
implementation at the international level. Attention is drawn to the fact that the system of a complex of such regulatory
and procedural measures includes control measures that underlie and act as an essential element of the international
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mechanism for the protection of human rights. However, human rights are not only a means and a way to protect an
individual from any encroachment. Human rights are the main nerve of social development, state structure, relationships
between society, man and the state.

Keywords: protection of rights, human rights, rule of law, social rights, the Constitution of Ukraine, public
relations, the mechanism of observance of the rights of citizens.

IMocTanoBka mpooaemMu. JJoTpuMaHHS TapaHTIil MpaB JIOIWHH Ta 11 3aXUCTy 3aKPIIUICHI SK Y HalliOHAJb-
HUX, TaK i B MDKHApOJHUX HOMAaTHBHUX aKTax. Y mei eHb YkpaiHa nepeOyBae Ha OMHOMY i3 HAWBa)KUMX eTamiB ii
HE3aJIC)KHOTO TIEePioy COLIATFHOTO Ta eKOHOMIYHOTO PO3BUTKY — B YMOBaX BOEHHOTO cTaHy. JIIONICTBO HA OCHOBI
TPHBAJIOTO ICTOPUYHOTO TOCBIy YCBIIOMIIIO BETMUE3HY 3HAYYIIICTD MPAB JIFOMUHHM I HOPMAJIBHOT KUTTEIISUTb-
HOCTI CyCIIUTBCTBA, ICPHKABH Ta TPOMAJITHIHA.

besymoBHO, 3a0e3mneueHHs, peaizallis 3aXuCTy MpaB JIOIUHN — [1€ BXIUBUI MOKAa3HUK JJIs TIPAaBOBOI
Jep>KaBH, a BUKOHAHHS 3aBIaHHI [IO/I0 3aXUCTY MPAaB JIOIWHU 3AJIC)KUTh HacAMIIepe Bill PiBHS JOCSATHEHb Kpa-
{HM Ta MeXaHi3MiB, 10 ICHYIOTh Ha HAI[IOHAJIBHOMY piBHi. TakuM YHMHOM, BCE III€ BIAKPUTHUMH ISl TIOAAJIBIINX
JOCTIKEHb MUTAHHS pealtizamii TOTPUMaHHS 3aXUCTy IpaB JIIOAWHH, OCOOIUBO 3apa3. 3 onmiay Ha mpolieMu
CHOTOJICHHS 115 TeMa Halyna mie OUTBIIoT aKkTyai3aii.

AHaJIi3 0OCTaHHIX A0CTiIKeHb i myGJikaniii. [TuTaHHAM, OB’ I3aHUM 13 3aXUCTOM IIPAB JIFOAWHH, TPHITi-
JsTa yBary MbKHapoOAHA Ta BITYM3HAHA HAyKOBA CIIBHOTA, 30KkpeMa: B. B. bykau, C. I. ['punkesuy, B. O. lemu-
nenko, H. O. 3ampopoxns, H. B. Kaminceka, H. 1. Kapnauosa, A. M. Kononiii, B. B. JIytkoecbka, O. B. Mapuerik,
A. 10O. Omiiinuk, b. O. Ilapaxoscekwuif, I. M. SIBopchka Ta iH. [Ipobiaemarnka peamizarii npaB JIOAWHE BCeOIYHO
nmociimkeHa y mparsix M. B. Kosauis, B. I1. Ceepmiiuenko, O. byxaneBud, A. MepHUK Ta iH.

MeTta nocaiizkeHHs — IPOBEACHHS KOMIUIEKCHOTO aHajli3y MpaBOBUX aCIeKTiB, MpoOieMu peaisallii 3a-
XHCTY TIPaB JIOIUHU B yMOBaX CYYacHOTO CTaHY.

Buxknax 0cHOBHOro MaTepiaJy qoc/ifi:keHHsl. BBeeHHST BOEHHOTO CTaHy Ha Beiit TepuTtopii YKpainu —
e Oe3mpereIeHTHAN 3axij 3a POKH HE3aJeKHOCTI, [0 CIIPHYHHSIE MPOOJIEMHI MPABOBi acleKTH B peaisailii 3a-
XHCTY MpaB JIOAUHA. BiNOBiTHO TiABHUIIY€THCS POJIb MPAKTHKH 3aXUCTY MPaB rPOMaJisiH YKpaiHu.

[IpaBa monuHU — 1e paBa, ki QYHKIIOHYIOTH SIK MOPaJIbHI TapaHTii BUMOT, a 3aXUCT NpaB JIOIINHU — IIe
OIHE 3 HAHOUIBII aKTyaJbHUX MHUTAHb MPOTATOM YCHOTO iCHyBaHHS JiforncTBa. KocTuTywiss YKpaiHH 4acTHHOIO
I’ SITOKO CTATTi 55 3aKpiluiia KOKHOMY TapaHTIk0 3aXHCTYy CBOIX MpaB, CBOOO/ Ta IHTEPECiB BiJl MOPYLICHB 1 MPOTH-
MIPaBHUX MOCSTaHb OyAb-sIKUMU HE 3a00pOHEHIMH 3aKOHOM 3acobamu [1].

He3sanesxHO Bif CBOTO COILIAIBHOTO XapaKTepy, 3aKOHHI YU HE3aKOHHI (arpecuBHI BiliHM ab0 000pOHHI
BilfHM; 30pOiiHi [ii cemapaTHCTIB y cepequHi KpaiHu abo Aif0 ypsOOBUX BIHCBHK IIOAO0 3aXHCTY KOHCTHUTYIIHOTO
naay), 30poitHi KOHMIIKTH CTaBJIATH MiJT 3arpo3y peai3allilo 3aXHUCTy IpaB i CBOOO JroauHH [9].

OnHUM i3 OCHOBOIIOJIOKHUX JKEPET MIKHAPOTHOTO IIpaBa, HA SIKOMY 0a3ylOThCsl OLTBIIICTH KOHCTHTY-
[iHAX TTONOKEHb He JIHMIe YKpaiHu, a ¥ IHIIHNX JepKaB CBITY, € 3arajibHa JeKJIapallis IpaB JIIONUHH, yXBaJlcHa
Ta mporoJioleHa pe3onrorieto ['enepanpaoi Acambnei Opranizanii O0’eqnanux Hamiit 10 rpynus 1948 p. Bona
yxBaJeHa y hopMi pe3oITiolii, TOMy He Mae 000B’I3KOBOTO XapaKTepy, a JIUIIE peKoMeHAaIiiHui [4].

Peaizarist 3axucTy mpaB JIIOOWHU TPAKTY€EThCS SIK CTBOPEHHS YMOB IJIS 3[iMiCHEHHS IHX mpaB. ToOTo,
MIPOIIHCABIIH e 000B’ 130K, epkaBa 3000B’s13a1a cebe CTBOPUTH KOHKPETHI YCTAHOBH JUISI 3aXUCTY TPAB JIFOIH-
HH, cepell SIKUX: CyAu YCiX iHcTaHLiH, TPOKypaTypa, iIHCTUTYT YIOoBHOBaxkxeHOTo BepxoBHOi Panu 3 mpas moguan
TOLIO.

TakuM YUHOM, KOXKHA JIFOJMHA TIOBUHHA MaTH MOXKIIUBICTH BUIBHO OOHMpaTH CHocid 3aXucTy CBOIX IO-
PYIICHUX TpaB, aJKe BOHa Mae OyTH BIIEBHEHA, IO JEPKaBa rapaHTye PIBHY MOXKIIMBICTH HE3AJIC)KHO BiJ BipH,
pacu, MicCIlsl IPO>KUBAHHS, BIKY 1 CTaTi CKOPUCTATHCS TAKUM 3aXHUCTOM. lIpaBa JTroAnHN rapaHTOBaHO MAIOTh OyTH
3a0e3redeHi myOIiTHO0 BIAJ0I0 3 METOIO X peaizallii rpoMansHaMu. SIKIo rpoMa s THIH He OTPUMAaB HaJICKHOT
JIOTIOMOTH y 3a3HAYCHOMY — BiH MOXKE CKOPHUCTATHCS MDKHAPOIHUMHE IIPAaBOBUMH MEXaHI3MaMH iX 3a0e31eueHHS.

Tak, mu MmoxkeMo morogutrcs 3 M. B. KoBaiis, sikuii y cBOil mpalli, MiIKPECIIOE KIFOUOBI MPOIECH BH-
3HaHHS 1 peari3alii npas JIOJUHA B YMOBaX CbOTOYaCHOTO CyCiJibcTBa. HayKkoBelb NiHIIIOB BUCHOBKY, 1110 iCHYE
IPSIMUIA 3B’S30K MK PO3BUTKOM JIEpKaBH, CYCHIIBCTBA Ta OPraHi3aliifHO-IPABOBOTO MEXaHi3My 3a0e3MeueHHs
3aXHMCTy IpaB i CBOOOX JIOAWHU Ta TPOMAASHUHA, 1 TAKUH 3B’S30K «BHPAXKAETHCA B TOMY, IO B TOTAJITApHIN
JIeprKaBi 3 HeCTAOUTLHOKO MOJIITHYHOKO 1 EKOHOMIYHOIO OOCTAHOBKOIO HE MOYKe OYTH JOCKOHAJIOr0 OpraHi3aliifHo-
MIPaBOBOTO MEXaHi3My 3a0e3MeueHHs 3axXucTy mpas JronuHu» [10, c. 75]. Takum YHHOM, KUTTS TPOMAJISH, HABITH
B YMOBAaX BOEHHOTO CTaHy, O€3M0CEePEIHBO 3aJISKUTh BiJl SIKOCTi Ta JTOCKOHAJIOCTI MPABOBOTO PETYIIOBAHHS MIPaB
KO>KHOI JTFOOWHHU.
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[ikaBuMm € nociimkenns B. [1. Ceepasidyenka, SKuii BU3HAUAE aKTyallbHUN (PEHOMEH 3JIOBKHUBAHHS TIpa-
BOM Ha Ye€CTb, TTHICTH Ta AUIOBY PEMyTAallifo B YMOBaX BOEHHOTO cTaHy. HaykoBenb JOBOAWTH, O B yMOBAaX Bi-
HHHI YHEMOXXITMBITIOETHCS 3IIOBKMBAHHSI IPABOM Ha YE€CTb, TIHICTh Ta AUIOBY PEITyTaIliio, 30KpeMa MPU3HAUYCHHS
MpaBa MPOSIBIIETHCS CaMe Uepe3 «YCBIIOMITFOBaHHSI KOXKHOKO 0CO00I0 CBOET IHHOCTI, CYCIUIBHOT 3HATYIIOCTI Ta
MOpPaJIBHOT PIBHOCTI MOPS/ 3 IHITUMH 0COOaM¥», HaBiTh B yMoBax Biitaum [11, c. 359].

3axucT mpaB JIOIMHU 3aKJIAJACHUHA y KIFOYOBUX HOpPMaX MIKHAPOIHOTO TyMaHITapHOTO IpaBa, OfHA i3
SKHX BiJIOMa SIK «JeKiapaiis (3actepeskeHHs) MapteHcay. Tak, MoJloyKeHHs BIiepIie 0yi0 BHECEHO JI0 IpeaMOyIIH
[Maa3pkoi KOHBEHIIIT PO 3aKOHU 1 3BUYAi CyXOMyTHOI BiiiHM 1899 p. Ha MPOMNO3HULI0 IOpHCTa-MIXKHAPOIHUKA Ta
murutoMara @. @. MapTteHca, 1 Mi3HINIE CTaJI0 CaMOCTIHHOI HOPMOKO, SIKY 13 3MiHAMH BHECEHO JO HACTYITHUX
KOHBEHLIH 3 MDKHapOJHOTO TyMaHiTapHOro mpasa [8]. MexaHi3M JOoTpHUMaHHS 1 pealtizalii HOpM MiXXKHAPOAHOTO
TyMaHITapHOTO IpaBa rnepedyBae B paMKaxX MiXKHAPOIHO-TIPABOBUX 3aXOIiB, CIIPSIMOBAHMX HAa aKTHBI3AIliIO MiXk-
JIepKaBHOI CITIBIIpalli 3 METOIO 3a0e3MeueHHs y3sTHX 30008’ 13aHb Ha MIXKHAPOIHOMY PiBHi, TOOTO 3IHCHIOETHCS B
HOPMAaTHBHO-OPTaHi3aliiHUX MeXax IMIUIEMEHTAII] HOpM Ha MiDKHAPOTHOMY PiBHIi. 3BepPTA€ThCS yBara Ha Te, 1110
JI0 CHCTEMH KOMIUTIEKCY TaKMX HOPMAaTHBHO-IIPOILIECYATFHUX 3aX0/IiB HAJISKATh 3aXOIU KOHTPOJIBLHOTO XapaKTepy,
SKi € OCHOBOIO T4 HaWBAKIUBIIINM €JIEMEHTOM CaMe MIKHAPOHOTO MEXaHi3My 3aXUCTY TPaB JIFOJAWHU.

[MopyieHHs mpaB JIIOMUHK y3arajlbHEHI HE JIHIIE y JPKepenaX MDKHAPOIHOTO TYMaHITapHOTO Mpasa, a
i y eBpomelchbKOMY TIpaBi MpaB JIIOAMHY, SIKE IPYHTYETHCS Ha TMOJMIOKEeHHSIX KOHBEHIIT PO 3aXHCT IpaB JIIOIUHA
1 OCHOBOIONOKHHX CcBOOOA. Jliist 3axucTy nux mpae i cBoOoj 3acHOBaHUi €Bpomnelichkuii CyJ 3 MpaB JIONUHA
(mami — €CILJI), ropuCIUKITis SIKOTO MOIIUPIOETHCS Ha BC1 CIIPABH 1 PILIICHHS SIKOTO 000B’SI3KOBI1 JUIS BCiX JCpiKaB-
yuacHuIb KonBeHirii. CaMe y IpakTHUIli €BPONEHCHKOTO MPaBa MpaB JIIOMUHH BU3HAYCHO aCIIEKTH MEPECITiTyBaHHS
0ci0, BUHHUX y HAUTSHKIMX TIOPYIICHHSX MIPaB JFOAUHM. [[el acrekT mpaBoBiIHOCHH C(OPMYIILOBAHO Y MTPAKTHII
€CIL sk Tak 3BaHe «IIpolLeaypHe 30008’ I3aHHD» BiAMOBIAHO 110 cT. 2 Ta 3 KonBenuii [5].

Be3ymoBHO, peasizaliis 3aXHCTy MpaB JFOAMHA — 1€ OJIMH 13 HAHBKIIMBIIINX Y JiSUTBHOCTI YITPABIiHCHKUX
KaJpiB ycix paHriB. CBiTOBa MPaKTHKA PO3BUTKY I€MOKPAaTHYHHUX KpaiH CBIAYUTH MPO Te, IO came 3a0e3MeUeHHS
MpaB i CBOOO/IN JIIOMWHY Ta TPOMaJITHUHA, CTABIICHHS JIepP>KaBH, 1l OpraHiB Ta CIIy>KOOBIIIB JIO JIFOMUHH € TOJIOBHUM
KpUTEPIEM COIiaIbHOI CIIPAaBEIJIMBOCTI Ta 3AKOHHOCTI.

CpOTroJIcHHS HaM ITOKa3y€e CydacHHUH CTaH, Jie MAIMMHU KPOKaMHU Mae€ Bif0yBaTHCs TpaHC(HOpMaIlis BIIOCKO-
HAJICHHS MEXaHi3My 3aXUCTy TpaB JIOIUHY, 30KpeMa: 1) 3HIKEHHS (OpMalli30BaHOCTI MPOLEAYP PO3NIAY CKapT,
HaJaHWX BiJl TPOMAJISH MIOA0 MOPYIICHHS 1X MpaB 1 cB000/, OOMEKEHHS SIKUX HEMOXJIHBI; 2) BUCOKHI CTYIiHb
HE3aJIe)KHOCTI MPAaBOTBOPYHX IPOIECIB Ta OPraHiB, MO Peani3yloTh MPaBOTBOPYY Ta MPAaBO3aXUCHY IISUIBHICTD B
CUCTEMI Jiep)KaBHHUX OPraHiB BN YKpaiHu; 3) O3KOMTOBHE HalaHHS IOPUIUYHOL MiITPUMKH B PaMKax IPaBo-
3aXUCHOI AisNTbHOCTI; 4) 0e3KOLITOBHE HaJaHHA iH()OpMaIiiiHO-pO3’ICHIOBAJIbHUX Ta ICHUXOJOTIYHUX MOCIYT B
YMOBax Cy4acHOro ctany [7].

3axucT npaB JIOIUHY — 11€ HaWBHUIIA LIIHHICTh, ICTOPUYHO HEBIJ €MHI [TpaBa rpoMa/isiH, 110 OJHOYACHO aK-
[IEHTYIOTh YBary Ha IIHHOCTI JIFOMUHHM, & TAKOXK HEOOX1THOCTI i1 MIATPUMKH y CKIIaJHUX 00CTaBUHAX, OOMEKEHHI
BIUTMBY IPOMAJISTH Ha CTPATETIIO 1 TAKTHKY BUPIIIEHHS 30pOIHOT0 KOHQIIIKTY, 30KpeMa 3aBASKH YHEMOXITUBICHHIO
MIPUHHATTS Cy0’ €KTUBHUX PillleHb YU Hee(DEeKTUBHUX il rpoMansaH [8].

[IpaBa HEpO3pUBHO MOB’sA3aHI 3 CAMHUM ICHYBAaHHSM JIIOAMHU 1 € HEBiI'€MHUMHU Ta HEBiAUYKYBaHUMH.
JlepxaBa MO>ke BCTAHOBIFOBATH ITEBHI 0OMEXEHHs ITpaB 1 cBo0o jiniie 3a3HaueHnX y Koncturymii Ykpainu i Mixk-
HapOIHO-IIPaBOBUX JOKyMeHTax. IlizcTaBamMu MOXKyTh OyTH 3arpo3a JepaBHii 1 TpoMaChKiii 6e3melni, OCHOBaM
KOHCTHUTYIIIITHOTO J1a]Ty, 3lI0POB’F0 HACEIICHHSI, IIpaBaM i 3aKOHHHUM iHTepecaM iHImHMX 0cid. TUMUacoBi OOMEKEHHS
MIpaB JIIOAMHUA MOXUJIMBI y pasi HaJ3BHYaiiHOro ab0 BOEHHOI'O CTaHy, a TOMY MalOTh OyTH MPOMOPLiNHI cUTyallii,
sIKa Ma€ HACJIIKOM Taki 0OMeKeHHsI, 1 JIIKBIIOBaHi Biipa3y MiciIs HopMaTi3aiii 00CTaHOBKH 1 3MiHH MPUYHH, 10
X BUKJIMKAJIH.

BucHoBku. Opranizaiist B3aeMofiii Jep>KaBH 1 TPOMaJsTH MOXKe 3a3HaBaTH TpaHC(OpMAIIii i THCKOM
ro0aTbHUX COIIAIbHO-CKOHOMIYHUX TEHJICHI[IH, 30BHIMIHIX (PAKTOPIB UM BHYTPIMIHIX 3MiH, JI0 SKUX HAJIEKATh
MIPOIECH BBEACHHS HAA3BUYAHOTO YH BOEHHOTO CTaHy. Baxkuii mepion aist YKpaiHH MOKa3ye KUTTEMSUTbHICTD
IPOMAJITH B YMOBaX BOEHHOTO CTaHy, a TOMY KOHIICIIII] Ta MpaKTHKa peai3allii 3aXucTy IpaB JIOAUHH OTPedy-
FOTh YIOCKOHAJICHHSI, 110 3yMOBIIIOE MEPCIIEKTUBHICTH MPOOIEMAaTHKH Ta (OPMY€E BEKTOPH IS TIOAAIBIINAX JOCTi-
JoKeHb. [IpUHIIMTIOBO BaXKITUBO YCBIJOMHUTH 1 PO3YMITH HEOOXiTHICTh 3a0€3MeUeHHs MpaB JIOIUHH 3a OyIb-sIKUX
00CTaBHH.
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FOPUJINYHA BIIITOBIJAJILHICTD 3A ITPABOIIOPYILIEHHS
B COEPI OXOPOHHU IIPUPOJHU Y MEPIII POKH
PAJITHCHKOI BJAJIU TA YACH HEIN

Posensinymo npoyec cmanoeienHs aOMiHICMpamueHoi i0N0Gi0ANbHOCHI, KA peziameHmyeandacs y 3e-
menvhomy Kooexci 1922 p., 3axoni npo nicu 1923 p., Aominicmpamusnomy Kooexci 1927 p., I'iprnuuomy Kooexci
1928 p. y nepwi poxu paosuceroi enaou ma uacu HEII Posensanymo mipu adminicmpamugHoi 6i0nogioaivHocmi y
BUTIAOT WMPADHUX CAHKYIL, GUTYYEHHS 3eMeNbHUX OLISIHOK Ma nepeoayy UM KOPUCY8a4dam ma Oniamy maxc 3a-
JIEJAHCHO 810 BUOY NPABONOPYUEHHS A PO3MIPY HAHECEHOT WKOOU.

Knrouoei cnosa: YCPP, aominicmpamugna 6ionogioansuicme, wimpagHi cankyii, nepuii poxu paosHcoKoi 61a-
Ou, KoOOugikosaui axmu, 0XOpoOHAa NPUPoOOU.

Suhorebra T.

Legal liability for offenses in the field of nature protection in the first years Soviet authority and times of NEP

The article examines the process of establishing administrative responsibility, which was regulated in the Land
Code of 1922, the Forest Law of 1923, the Administrative Code of 1927, the Mining Code 1928, in the first years of
Soviet power and the times of the NEP. Measures of administrative responsibility in the form of fines, seizure of land
plots and transfer to other users, and payment of fees were considered, depending on the type of infringement and the
amount of damage caused.

Based on the results of the research, the following conclusions can be drawn:

1. Administrative responsibility in the field of nature protection was reflected in the content of the Administrative
Code of the Ukrainian SSR of 1927, which contained provisions regarding the protection of forests, parks, squares,
the fight against damage to crops, meadows and pastures, and violation of hunting and fishing rules. At that historical
period, the Administrative Code of the USSR was the only document adopted in Europe, except for Portugal, which was
effective on the territory of a specific state. A characteristic feature of the codified act was the presence of a significant
number of articles devoted to administrative violations in the field of forest protection.

2. It is shown that the development of administrative responsibility in the field of land protection took place
according to a complex scenario, due to the fact that acts adopted in Soviet Russia and the USSR, which underwent
transformation in connection with the transition to the NEP policy, were in force in this field. The foundations of
responsibility in this area were laid by the Decree «On Landy, adopted on October 25, 1917. The Land Code of the USSR
of 1922 established such norms of administrative responsibility for offenses as the imposition of fines, the termination of
the right to use land, and the seizure of land plots.

3. In that historical period, considerable attention was paid to the protection of subsoil on the basis of the
Mining Code of 1928, which established the norms of administrative responsibility for violations of the established
rules and instructions related to illegal development, livestock, prospecting, exploration, extraction and processing
operations natural mines.

4. Administrative responsibility in the field of forest protection was regulated in the Law on Forests of the
USSR of 1923, the content of which was influenced by the norms of pre-revolutionary law and the Forest Charters of
the Russian Empire, which defined the composition of offenses and introduced a system of fees and fines. The law «On
Forests of the Ukrainian SSR» established responsibility for illegal felling of forests, setting fire to forests, spoiling them
with cattle and carrying out secondary forest use without permission, and provided for incentives for forest guards to
apprehend offenders.

Keywords: USSR, administrative responsibility, fines, first years of Soviet power, codified acts, nature protection.
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IMocTanoBka 3aBaanHs. Ha choromHi IpUpoI00XOpoOHHA CIpaBa nepedyBae B KpUTUYHOMY CTaHi, OHi-
€10 3 IIPHYHH SIKOT € HEJTOCKOHAIICTh YHHHOTO 3aKOHOIABCTBA. 3 METOIO BUPIMICHHS Li€l MPOOIeMH JOIIBHO PO3-
IJISTHYTO MPOIEC CTAHOBJICHHS aJIMiHICTPAaTHBHOI BiJIIIOBIIANIBHOCTI, SIKUH BiOyBaBCs B MEPII POKU PaJSHCHKOT
Biaaau ta dacu HEII.

AKTYaJIbHICTh TeMH JOCJTiI’KEHHS MOB’si3aHA 3 TPhOMa npuYuHaMu. [lo-nieprre — HeoOXiqHICTH 30e-
PEXKEHHS OXOPOHH T4 BiIHOBJICHHS MIPUPOTHUX PECYPCIB B YMOBaX aHTPOIOTCHHOTO BILTUBY. 3 IPUYUHHA MaCOBHX
MOPYIIEHD MPUPOIOOXOPOHHOTO 3aKOHOJIABCTBA B YKpaiHi MiJ 3arp03010 ONMUHIIIUCS 3HAYHA KiJIBKICTh IIHHUX
BUiB (IopH Ta (ayHH, SHUIIYIOTHCS 1X MICIIe OCENICHHS Ta 3pOCTaHHS, IO BEJIE IO CKOPOUYCHHS IX YUCENBHOCTI.
Ha »xanb, mpocTexKyeThes CUTYaITis, KOJM TI0Ca0BI 0COOM MiHICTEPCTBA OXOPOHH HABKOJIUITHBOTO CEPEAOBHUIIA
3aMOBYYIOTh TaKi (DaKTH Ta HE BKMBAIOTH 3aXO[(iB IOJI0 MOMEPEHKEHHS, MPOTHIIT Ta JIIKBiAAIIT HACHIIKIB TAKUX
sieut. [lapanensHo 3 UM OpraHy ep KaBHOI BIAIX Ha MICISIX 3HAYHO TOCTA0MIN KOHTPOJIB 33 IIEPEBUIICHHS J10-
MMyCTUMHUX XIMIYHHX, O10JIOT1YHHX Ta IHIIUX BIUIUBIB. 3 OISy HA IIe¢ HEOOXiJHO BXKUTH HETAaHUX 3aXOJIB 11010
BHECEHHS 3MiH JI0 YAHHOTO 3aKOHOJIABCTBA, IPUTATHEHHS MPABOIOPYIITHUKIB /IO BiINIOBIIATBHOCTI, 8 TAKOX ITiJI-
BUIICHHS PiBHS KOHTPOJIO 3 OOKY JICPIKABH.

[To-npyre, cepen 3axolliB BIUIMBY Ha MPABOIOPYIITHHUKIB 0COOIMBE Miclle 3aiiMae aJMiHiCTpaTUBHA Bifl-
MOB1IaJIbHICTD, SIKa JO3BOJISIE MPOTUAIATH MPABOMOPYIICHHM, 0€31isSUIbHOCTI OCaJ0BHUX 0Ci0 Ta € e()eKTUBHUM
3ac000M pEryTIOBaHHS CYCIIUILHUX BIIHOCHH Y C(epi MPUPOTOKOPUCTYBaHH. PO3BHTOK IOPUCTIPYIICHIIIT CKIaBCs
TaKUM YHHOM, 110 a/IMiHICTpAaTUBHA BiMOBIAAIEHICTE € TPAJAUIIIMHAM Ta HAWOIBIII 3aCTOCOBAaHUM BUIIOM IOpHU-
JUYHOT BIIMOBITAILHOCTI 32 MPABOMOPYIICHHS Y cepi OXOPOHH MPUPOIU. 3 IHIIOT CTOPOHH aIMiHICTpaTHBHI
MIPaBOBITHOCHHU Y c(hepi OXOpOHH PUPOAN MOXKYTh BUKOHYBATH TaKy BaXJIUBY (YHKIIIO, AK MpoQiTaKTUKa npa-
BOIIOPYIIEHB, IO CIPHUSE BUXOBAHHIO TPOMAJSIH y Ayci OEpeXIMBOrO Ta MIAHOOIMBOTO CTABICHHS IO IPUPOIH,
pOo3yMiHHs He0OXiTHOCTI 11 30epekeHHs U1 MaiiOyTHIX MOKOJiHb.

[To-Tpete, pO3BUTOK aIMiIHICTPATHBHOTO MIpaBa B chepi OXOPOHU MPHUPOAH PAIASHCHKOT YKpaiH! MPOXOIHB
3a Ay)Ke CKJIaJHUM ClieHapieM. [HTepec 10 agMiHICTpaTUBHUX HOPM, 110 OyJIM YMHHI B MEPILi POKU PaASHCHKOL
pnanu ta yacu HEII, He BUnagkoBuii TOMY, 10 JTOCBIJI, HAKOMMYCHUN Y 1€l iICTOPUYHUH Mepioj, MOKHA BHKO-
pHUCTaTH B CHOTOAHIIIHIX YMOBaxX 3 METOIO MiJIBUIIEHHS €(DeKTUBHOCTI YHHHOTO 3aKOHONABCTBa. Came y Lii yacu
OyJ10 PO3pOOIICHO MOHSTTS aMIHICTPATUBHOI Bi/IMOBIAAIBLHOCTI, BUAUICHO CHeIU(idHi MpUTaMaHHI O3HAKH Ta
BIJTOKPEMJICHO i 3-MMOMIX 1HIIUX BUAIB FOPUAMYHOI BiTIOBIJAIBHOCTI.

AHAJI3 OCTaHHIX AociTKeHb i myOmikamiii. AHai3 myOmikaiiii mokasye, o HasBHY JIiTeparypy HeoO-
Xi7JHO moinuTH Ha ABi Tpynu. [lo-miepire, 1ie mpaili HayKOBIB, SKi PO3MISIaIN TEOPETHYHI TUTAaHHS aJIMiHICTpa-
THUBHOTO ITpaBa Ta JAesKi aCTICKTH PO3BUTKY IIi€i HaykH, 30kpema nociimpkeHHs M. C. Ctporosuy, [1. €. Henbatino,
B. B. I'annynbko, B. M. I'apamyk, C. H. bparycs, B. B. Jlazapes, . H. baxpax, JI. H. ITonosa Ta iH.

Jlo npyroi rpyIu HalexaTh Mpaili, B SKAX PO3IVISAaIiCs MUTaHHS aMiHICTPaTUBHOI BiIIOBIJAJILHOCTI B
cthepi oxopoHu npupoau, Takux BueHuX, sk: O. C. Konbacos, A. C. Illepctiok, C. A. boromo6oga, 1O. C. Illem-
mydenko, A. Il. T'etbman, €. B. llynera, B. B. Hocik, O. 1. Jlorsinenko, b. B. Kinmrok, M. B. Kpacuoga, B. B.
ITerposa, B. JI. Myntsan, I1. ®. Kynuany.

Hespaxkaroun Ha HassBHICTh IUX JIOCITI/KEHB, ITUTAHHS, TIOB’I3aH1 3 aIMiHICTPaTUBHOO BiAMOBIIANIBHIC-
TIO 32 IIPABOMOPYIIEHHS Y c(hepr OXOPOHHU MPHUPOAU Y TEPIi POKHU pansHcbkoi Biaau ta yacu HEIL, ne Oymo po3-
IJISTHYTO B TIOBHOMY 00Cs31 Ta IOTPEOYIOTh CBOET CHCTEMATH3AIliT 1 OLTBII IETAIIEHOTO PO3IJISILY.

MeTo10 po00TH € JOCITIKEHHS! HOPM aJMiHICTPaTUBHOI BIAMOBIAAIBHOCTI Y KOAU(IKOBAaHUX aKTax, PH-
WHATHX y TIEpIIi pOKH palsHChKOI Biaau ta yacu HEIT.

BukJjag ocHOBHOro MaTtepiaJty gociigxeHns. Yupoaosxk 1918-1921 pp. repuropito Ykpainu 3axomnunia
YepBOHA apMis 1 Ha IMX 3eMJIAX OyB BCTAHOBJICHHMH OUTBIIOBUIILKAN PEXHM. XapaKTEPHOI PUCOIO MPaBOBOTO
peryatoBaHHs Oyna Ta 00CcTaBMHA, 110 Y TOH iCTOpUYHUI Tiepion Oy YMHHI HOPMaTHUBHO-IIPABOB1 aKTH, SIKi IPH-
WiManu opranu Bnaju Pamsacekoi Pocii Ta YCPP, mo 3Ha4HO yCKIaaHIOBajIO MPAaKTHYHE BUKOPUCTAHHS TaKUX
JIOKyMEHTIB.

[TuTaHHS OXOPOHW MPHUPOTU MAIU B YKpaiHi JaBHI TPaIuIlil, OCKITBKH B JOPEBOIOLIHHUNA Mepio, K
Bkazye B. €. Bopeiiko, Bigomi ykpaiHcbki HaykoBui I1. A. TytkoBcekuid, H. B. llapnemans, H. O. Lunrapros
CTaBWIIM MHTAHHS MMPO MPUHHATTS HOPMATUBHO NIPABOBUX aKTIB 3 3axucTy (uiopu Ta daynu [7, c. 31].

Po3misan kogudikoBaHUX aKTiB, MPUUHATHX B icTopuyHMiA nepioa 3 1917-1928 pp. nokasye, 110 aamiHi-
CTpaTHBHA BIJIIMOBIIATBHICTE 32 MPABOMOPYIIECHHS y cepi OXOPOHH MPUPOIH PEriiaMeHTyBallacs Ha TIiJICTaBi:
AnmminictparusHoro Kogekcy 1927 p., 3emensnoro Konekcy YCPP 1922 p., 3akony npo micu 1923 p., I'ipaudoro
Konekcy 1928 p. (puc. 1).
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Amliuic*rrnﬁmmrﬁ 3emensanit Konexc IIpo micu Tiparauit Konexc
Komexc 1927 p. 1922 p. 1923 p. 1928 p.

Puc. 1. Biok-cxema npupoa00XopoHHOro 3akonoaascrea Y CPP

3 oDy Ha 1€ JOLIJIBHO PO3IISTHYTH HOPMH aJIMIiHICTPAaTHBHOI BiJMOBITAIBHOCTI, SKi BXOJMIH JI0 KOX-
HOTO 3 ITUX HOPMATHUBHO-TIPABOBHX AKTiB.

I. AnminicrparuBauii Konexe Y CPP 6yB 3arBepmkenuii mocranoBoro Beeykpaincekoro Llenrpansaoro Bu-
koHap4oro Komirery Bin 12 xxoBtHs 1927 p. Kogudixkartiiiai poOOTH 3 IiITOTOBKH IIPOCKTY IIOTO aKTa IOYAINCS Y
1922 p., B cepnri 1924 p. mpoekr AnminictparuBHoro Koxekcy YPCP Oymo BHeceno Ha po3rmsaa Pamu Hapon-
Hux Komicapis (PHK), sixa He npuiiHsuia el JOKyMEHT Ta BiJlIpaBHia Ha TOOMPALIOBAHHS Yepe3 HEMOBHE BiIO-
OpakeHHsI PEBOIIOIIIHOT 3aKOHHOCTI. 3 TOYKH 30py OXOPOHHU HNPUPOIHUX pecypciB y Komekci Mictunmcs crarTi,
IIOB’S13aHi 3 OXOPOHOIO JTiCiB, YaCTKOBO PHO, MOMIOBAaHHS Ta BUKOPUCTAHHS 1HIINX €IEMEHTIB IPHUPOIH.

Ha minrorosky koaudikoBaHOTO aKTy BIUTHHYJIA BIICYTHICTh ICTOPUYHOTO JOCBI Ty MiATOTOBKHM TaKUX J0-
KyMEHTIB, OCKUIBKH Y TO# riepio B €Bpomi e B [Topryranii 1isB AxMiHiCTpaTHBHUI KOJEKC. 3arajioM PO3BHTOK
aJIMIHICTPaTUBHOTO MPaBa B paTHCHKIH YKpaiHi XapaKTepru3yBaBcs CKIAIHOI0 JUHAMIKOIO TOMY, 0 AIMiHICTpa-
tuBHui Koznexc Y CPP, mpuiinsatuii y 1927 p. B ymosax nonituku HEII, ¢akTHaHO NPUNUHKUB CBOIO [Iif0 Ha ITOYATKY
30-x pokiB, y 3B’s13Ky 3 BcraHOBIeHHsM Y CPCP toramitaproro pexumy. Sk Bkasye 0. C. lllemmydenko, cre-
IUQIYHICTS TPUPOIHNX 00’ €KTa BIMBAE HA HOPMH aMiHICTPATHBHOI BiATIOBIIATEHOCTI TOMY, IO TTOPYLTYIOTHCS
CYCHITBHI BiTHOCHHH, SIKi BUHHKAIOTh Y 3B’s3Ky 3 0€3roCHONapChKUM BHKOPHCTAHHSAM 3€MEIThb, IOPYIICHHS Ipa-
BIJI OXOPOHH IIPUPOTHHUX 00’ €KTIB B 3a0pyIHECHHS Ta HE3aKOHHUX KOPUCTYBaHb [9, c. 34].

VY xomudikoBanomy axTi cT. 31 po3mimy 2 «OO0O0B>SI3KOBI NOCTAHOBM» OXOIUTIOBAJIA HOPMH — aIMiHi-
CTPAaTUBHOI BiANOBIZAIBHOCTI 3a MPABOMOPYIICHHS, OB s3aHI 3 TAKUMHU HMPUPOTHUMH 00’ ekTamu: 1) GOpoTh-
0a 31 MIKITHWUKaMH CUILCHKOTO Ta JIICOBOTO T'OCHOAAPCTBA, 31 IIKITHUKAMH CaJIiB Ta TOPOMIIB i 3 CMi300TiSIMHU;
2) OXOpOHa ITiCiB, MapKiB, CKBEPiB, OOPOTHOU 3 MOIIKOKEHHSIM TOCIBIB, JIYK Ta TAcOBUII; 3) 00poTHOAa 3 MOpy-
IICHHSM IPaBUJ MHUCIUBCTBA Ta pPUOATHCTBA Y BOIAX MiCIIEBOTO 3HAYIHHS.

OcobmuBicTio AnminictpatuBHoro Komekcy YCPP 1927 p. Gyma yHidikariss HOpM BiImoOBifanbHOC-
Ti 3a MPaBOIOPYIICHHS, SKi BUKIAagamucs B crarti 47, mo HagaBaia moBHOBaxkeHHs Hapomnomy Kowmicapi-
aty BryTpimnaix Cnpa, MiTIIEHCHKUM BiJyIiJIaM, CEITUIIHAM Ta CUTBCHKHM pajaM 3acTOCOBYBATH TaKi MipH,
SK JoraHa, mrpadu, IPUMYCOBI poOOTH, aJMIHICTPaTHBHUI apemT. Binbln meTampHy yBary B 3MICTi KOIU-
(hikOBaHOTO aKTa MPHUAIJICHO OXOPOHI JiciB, YOMY MpU3HAYajocs CT.CT. 74, 75, 76, 77, 78. Tak, 3rigHO 31 CT.
75 3a MpaBOMOPYIICHHS, M0 MOB’s3aHi 3 JlicCaMH, Ha BUHHHUX OCI0 HAKIaaloThCS MTpadgu po3MipoM y Io-
JIBIHY BapTICTh 3alOMisTHOI MIKOAW 3 KOH(ICKaIliero 3Hapsab. 3TigHO 31 CT. 76, jic, moOyTHH mix Yac camo-
BUIBHMX pPYOOK, BiJIOMpAa€ThCsA y MPABOMOPYIIHUKIB Ta TEPENacThes JICOBIM amMiHicTpalii. SIk BKa3zaHO
y ct. 78, mrpadu, oTprMaHi B pe3ylbTaTi pillieHb CymiB, MOAUIAIOThCA Tak: a) 30% — y doHx mpemiroBaHHS;
0) yacTHHA — Ha 3araJIbHOKOPUCHI MMOTPEOH CLIT; B) IO MiCIIEBOTO OFO/DKETY; T) IO PAOHHOTO OIOMKETY.

II. HopMm aaMiHicTpaTHBHOTO TIpaBa y cdepi OXOPOHH 3eMJIi IIHPOKO BHKOPHUCTOBYBAJIH-
csl SK IHCTPYMEHT IPHUTATHEHHS 1O BiAIOBINANEHOCTI MHPABOMOPYIIHUKIB, IMEPIIMM IOKYMEHTOM, IIPH-
CBSUCHHM OXOpOHI IIhOTO mpHpomHOro pecypcy OyB J[ekper «IIpo 3emmioy», sKuil NpuHHATO Ha
II Beepociiicekomy 3’1311 Pag poOiTHIHYHNX 1 conmaTchkuX AemyTariB 25—27 xoBTHs (7-9 nuctomana) 1917 p.

Y 11(24)-12(25) rpymasa 1917 p. y Xapkosi, skwmii Ha TOoi uac OyB cromuieio YPCP, BinOys-
ca | Beeykpaincbkuit 3’31 Pan, Ha skoMy Oyno HpUAHSATO pileHHs, 3rigHo 3 skuM mig Jlekpety «IIpo 3em-
JI0» TIOIIMPIOBAJIACh Ha TEepHUTOpil paasHChbkoi YkpaiHn. HacTymHUM KpoKOM pO3BHTKY aAMiHICTpaTHB-
HOT BIJMOBITAIBHOCTI Yy mpupomooxopoHHiit chepi Oy Jlekper BIIBK «IIpo comiamizariro 3emii» Bija
19 motoro 1918 p., y sxkoMy Oyi0 cKkacoBaHO IPUBATHE MIPABO BIACHOCTI HA 3eMIIIO, 1[0 CTaBaja BIACHICTIO Aep-
JKaBH Ta MepeAaBaiacs TPYIIIIAM Ha 3acaiaxX 0e3KOIITOBHOTO Ta MOCTIHHOTO KopucTyBaHHA. Sk 3a3Havae T. b.
CapkicoBa, 3eMJIs cTaja «HIYMEI» BIACHICTIO: Hi CYCIUIBCTBA, Hi JepKaBH, 10 3HAYHO YCKJIQIHIOBAIO aaMiHi-
CTpaTWBHE BPETYIIOBaHHS MUTAaHb 3eMIIEKOpHUCTyBaHHS [8, c. 11].
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Ha Tepuropii YCPP omnum 3 mepmmx 3aBaaHb OUTBIIOBUIIBKOT BlIaJH OyJI0 BUPINICHHS 3€MEILHOTO ITH-
TaHH, Ha 110 OyB crpsimoBanuii Jlekper PHK YCPP «IIpo HarioHami3amito BCix KOJUIIHIX Ka3eHHUX, MOHACTHP-
CBKHX, MICBKHX 1 TIOMIIIUIBKAX 3eMelby 1920 p. XapakTepHOI PHCOI0 OO HOPMAaTHBHOTO-TIPABOBOTO aKTa
OyJio Te, MO B HhOMY 3HAYHA yBara MpUAULIIACS TTHTAHHSM JICOBOTO ()OHY, SIKHi IIOBHICTIO MEpEIaBaBCs Mic-
neBuM opranaM. HesBaxkarouu Ha 3aroioBok Jlekpery 1920 p., y HboMy HIIIOCS HE TIIBKU PO HAIiOHATI3AIIIO
3eMJIi, a i Tpo JIicH, sIKi 0e3 BHUKYIy pa3oM i3 «OKHBHUM» Ta «MEPTBHM» IHBEHTapeM IEPEXOIWIN IO OPraHiB
MICIIEBOTO CaAMOBPSITyBaHHS.

Ha rtepuropii, 3axoruieHiii OiibplIoBUKaMHy, Oyllia pPO3MOBCIOMXEHA TONITHKA BOEHHOTO KOMYHI3MY, sIKa
Oyia 3aco00oM 30epekeHHs BIald KOMYHICTaMH 3 METOKO 3a0e3IeueHHs iX MpomoBoibcTBOM. OCHOBOIO II€T T10-
JTHKY Oyna KoH(icKalis 6e3 >KOAHUX 00MeXeHb 3epHa Ta MPOIYKTiB, 3T1IHO 3 SIKOIO CEJISTHU MaJli BiliaBaTH Aep-
JKaBl HaJUTHIIKY 1 3aJIMIIKHN 3epHA Ta IHIIMX MPOAYKTIB. 3 METOIO peai3allii Takoi MoJiTHKH KOMYHICTHYHA BIajia
npuiinsia [TocranoBy BYLIK Bin 19 sxoBtHS 1921 p. «IIpo 3axonu 60poTsOU 3 MPUXOBYBAaHHS 3eMII», B AKIH 1.
3 BCTaHOBJIIOBAaB BIAIMOBIMANIBHICTE Y BUDIIAI 11 KOH(DicKaii Ta mepeaadi MarepiaiiB 10 Cydy 3a MPUXOBYBaHHS
3eMellb CeJISTHAMU Ta He TIOJIaHHs BIJIOMOCTEH MPOo HEi 10 OpraHiB BIaIH.

3emenbHuii Kogeke YCPP Oy 3arBepmkenuit 29 nuctonana 1922 p., NpPUYUHOK MPHUAHSAT-
TS KOIU(IKOBAaHOTO aKkTa Oyau 3MIHM Y CYCHUIBHO-TIOJMITHYHOMY KHTTI OiIBIIOBUIIBKOT JEpyKaBH, e
BimOyBCsl Tepexim go HoBoi ekoHoMmiyHoi momituku (HEII), B pamkax sKkoi J03BOJICHO BOJIOAITH TIpH-
BatHOIO BiacHicTio. Tomy 3emensHuii Komekc YCPP Bu3HauaB HOBI 3acajau 3eMIICKOPHCTYBaHHS, 3€MJIEBO-
JIOJIIHHS, OXOPOHH IHOTO MPHPOIAHOTO PECYpPCy Ta FOPUAMYHOI BiNNOBITAIBHOCTI. B MOKyMEHTI BKa3aHO PO
HEOOXiJHICTh 30epeKeHHs 3eMJli IK OCHOBHOTO 3ac00y COLIaliCTUYHOIO BUPOOHHUIITBA Ta HAroJOIIEHO Ha Bif-
MOB1TalTbHOCTI BUHHKX 0ci0 0e3 KOHKpeTu3alii cankiii. 3apnannas 3emenbHoro Konekcy YCPP nmonsrano y Bpe-
TYIIOBaHHI 3eMEJbHUX BiTHOCHH, TOKyMEHT CKIIaJaBcs 3 npeaMOynu i 4 yactuH («IIpo TpyaoBe 3eMIICKOPUCTY-
BaHHs, «[Ipo Michki 3eMiti», «IIpo nepkaBHe 3eMenbHE MaitHO», «IIpo 3emMiieycTpiil Ta epecesieHHs»), MICTHB
227 crareit. O. C. KonbacoB Bkazye Ha MPUHHATTS TaKOrO JOKYMEHTa B paMKax IiJroToBKM 3emenbHux Kogekcis
coro3Hux pecnyoiik: PPOCP 1922 p., binopycekoi CPP 1925 p., Azepbaitmkancekoi CPP 1923 p., ApMsHCBHKOT
CPP 1923 p., I'py3uncskoi CPP 1924 p. [5, c. 144].

AJIMiHICTpaTHBHA BiJIMOBINATBHICTH BCTAHOBIIOBAIACS 32 [Iii, IKi MOPYIIYIOTh CYTTEBI IHTEPECH 1HITUX
3eMJICKOPHUCTYBAYiB, BIACHUKH 3€MEIbHHUX YTilb HE MAJIH TpaBa BXKUBATH 3aXOJIiB, SIKi MOTIPIIYIOTh CTaH 3€MEITb.
3rigHO 31 CT. 53, IOpUINYHA BIAMOBIAATBHICTD PEryIaMEeHTYBajacs IUITXOM IPUITMHEHHS TpaBa 3eMJICKOPUCTYBaH-
HS, SIKIIO 3€MENbHY NTUISHKY BUKOPUCTOBYBAJIH JUTS HE3aKOHHUX IIEH a00 SKIIO BUKOPUCTaHHS OOKY OfHi€T 0co-
O 3aB/1aBaJIO IIKOJH CYCIIHBOMY TOCIIOAAPCTBY. SIK BKa3ye CT. 58, CeNsTHU pa3oM 3 TPOMaJIOr0 Oy BiAIOBIIaIbHI
3a HEMpaBHUJIbHE Ta HEIILOBE BUKOPUCTAHHS 3E€MEIbHUX YTilb, a KOHTPOJIb 32 TAKUMH 33aXOJaMHU TOKJIaIaBCs
Ha Haponmuuii komicapiat 3emiepoocta YCPP i opranm MiciieBoro camoBpsiiyBaHHs. Y KOOU(PIKOBAHOMY aKTi
BCTAHOBITIOBAIIUCS IITPa(HI CAHKII, SKIIO CEJSIHA TMOPYIIYBAaIM IPaBIIA OXOPOHHU 3eMENb Ta HE MPOBOAMIIH
JiepKaBHY peecTparltito yriap (ct. 203).

III. AamiHicTpaTUBHA BiANOBIIANBHICTH 33 TOPYIIECHHS 3aKOHO/IABCTBA PO JIICH MA€ JaBHE KOPIHHS Ta
Tpamuiii, ski BimoOpakeHi y monmoxeHHsx JlicoBux YcraiB Pocilichkoi iMmiepii, mo npuiiManucs y 1802, 1835,
1842, 1857, 1876, 1905 Ta 1913 pp. Ak Bka3ye BinoMuit qopeBononiiHui opuct M. 1. @anees, 1opuauvHa Biamo-
BiJIAJIBHICTH 32 JIICOMOPYIICHHS OyJia OB’ s3aHa 3 MOJIICHCEKIMH 00MEXEHHSIMH, CIIPIMOBAaHUMH Ha CTBOPCHHS
YMOB OXOPOHHO{ AisTIEHOCTI Iep>KaBU 3 METOIO 3aXUCTY JlicoBuX OararcTs [1, c¢. 81]. Po3misnatoun 3akoHOAaBCTBO
pamsHChbKOi YKpaiHW II0J0 aJMiHICTpaTUBHOI BiAIOBIIaIBHOCTI y JiCOBiH cdepi, HEOOXiIHO BpaxOBYBaTH, IO
B JIOPEBOJIOIIMHMIA TIEPio celisiHaM Hauiexano ymie 8,1% Bi 3aranbHO1 KUTBKOCTI JiciB. HalOubmumMu npu-
BaTHUMH BJIACHUKAMHU JIiCiB Oynu mominwkn — 69,6%, mapcekuil ypsin MaB 3HauHi o — 20,8%, iHmIi BepcTBH
HACEJICHHS MaJi JIUIIIE HEBEJHYKi JiCOBI AUISHKU.

[Tepmum TakuM HOpMaTHBHO-TIpaBoBUM akToM OyB [lekper PHK YCPP «Ilpo oxopony JiciB» Bix 26 mro-
toro 1919 p. JlekpeT cTaBuB 3aBIaHHs Iepell yciMa BUKOHKOMaMH, pEBKOMaMH, HaJA3BUYaiHUMH KOMICiSIMU 0XO-
POHSATH JIICH BiJl CAMOBIJIbHOTO BUPYOYBaHHs, 3aXOIUICHHS JIICOBOTO MaifHa, JlicoMaTepiaiiB, 3a 10 BCTAHOBIIOBA-
J1acsl BiANIOBIJANIbHICTh 0€3 3a3HaYeHHA KOHKPETHUX caHkKIiil. HeoOxinHO 3a3HaunTH, 110 B YMOBAaX BHU3BOJIBHUX
3MaraHb Ta BOEHHUX il OUTHIIOBUIIbKA BJIaJla HA OCHOBI pilleHb PeBBOEHTpHOYHATY MOTIIa IPU3HAYUTH OyIb-sIKi
MoKapaHHs. Y Ied mepioJ] NepeBUHA CTAHOBIJIA €MHUH 3aci0, sIKMl BUKOPHUCTOBYBABCS Ui (DYHKI[IOHYBaHHS
MiIPUEMCTB Ta 3aBOJIB, ONAJICHHs HaceleHHs. Sk 3a3Hauyae b. B. Kinmrok, pansHchka Biaga (HakTHIHO y3aKo-
HUJIAa XWKalbK1 BUPYOKH JIiciB B3ZIOBXK 3aJ113HUIIb, IIOCEHHUX JAOPIr, HapKiB, IaM’ ATOK KyJIbTYpH, OeperiB pik [4, c.
68]. XapakTepHHM MPHUKIIAZOM € 3HHIIEHHS BimoMoro Illynsscekoro sicy B Kuesi, sikuii ctaB 3aco00M 3aroTiBiti
JCPEBUHU ISl OTIAJICHHS JOMIBOK HACENICHHS 1 BiJl IKOTO 3QJIMIIMIACH JIMIIEC HEBEINYKA KUTBKICTh AEPEB. 3 Me-
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Cyxopebpa T.
OpmnamnyHa BiANoOBiAaNbHICTL 3@ NpaBoONOpPYyLUEHHS B cepi OXOPOHU NPMPOAM Y NepLli pOKM paAsHCbKOI Bnaau...

TOFO 3aXHCTy MPUPOTHUX 00’ €KTiB Oyno mpuitaaro [TocranoBy Haponaux Komicapiaris 3mopoB’st Ta Hapomnoro
Kowmicapiary 3 BHyTpilHix crpaB «[Ipo oxopoHy 3e5eHoi 1101 cajiB, MPUMICHKHUX JIiCIB Ta 1HIIKUX 3€JIEHUX Ha-
cajpkeHb» Bix 29 kBiTHS 1920 p. JIoKyMeHT persiaMeHTyBaB HEOOXiTHICTh BXKHTH PIIIyYHX 3aXO0IB 010 OXOPOHH
POCIMHHOCTI MPUMICBKUX JIICiB, 3200pOHSB iX 3HHUILEHHS Ta BUPYOKY O€3 J03BOJy OpraHiB JepaBHOI BIaU.
Taka mocranoBa Oyna po3nosciomkeHa Ha teputopito YCPP y Bursani nocranosy PHK YPCP Big 29 TpaBus
1922 p. «IIpo oxopoHy 3eJeHUX HACAIKEHb y MICTaX Ta IHIIMX HACEJICHUX MYHKTaX YKpaiHW».

B ymoBax mpoBeneHHs HOBOT €KOHOMIYHOI IOJIITHKK 3 METOI YIOPSIKYBaHHS IPABOBITHOCHH B Cdepi
JCIBHUIITBA 1 BCTAHOBJICHHS BiAMOBIAAIBLHOCTI 32 MPABOMOPYLICHHA Y il cdepi OyB MiATOTOBICHUN MPOEKT 3a-
KOHY, IPUCBSYCHHU OXOPOHI JIiCiB Ta BUHECCHHI Ha 0O0roBopeHHs | BeeykpaiHehkoro 3’13y poOITHHKIB JIICOBOTO
rocrogapcTBa. B pesynbrari nmpoBeaenHs konudikaniiiaux po6it Ha IV cecii BUBK 3 nuctonaga 1923 p. Gyno
yxBaineno 3akoH «IIpo micu YCPPy». Sk Bkaszye A. HO. boifuyk, TeKCT miAroryBajia KoMmicis, iky cTBopuB PagHap-
koM YCPP 3 npenctaBHUKIB HAPKOMATIB 3eMJIepoOCTBa, IOCTHIIIT, BHYTPILIHIX CIIPaB Ta iHIIKX BiOMCTB [2, . 98].

[MuTanHS FOPUAMYHOI BiIMOBINATBHOCTI 32 MPABOMOPYIICHHS, TIOB’s3aHi 3 UM MPHUPOIHUM 00’ EKTOM,
periiaMeHTyBaJIUCS B CTATTAX, IO Oy B Pi3HUX YacTHHAX AOKyMmeHTa. Tak, y m. 45 Binainy 2 «OxopoHa JiciB»
BCTAHOBJICHO BiJINIOBIJIAIBHICTh JIICOBOT CTOPOXKi 332 HEBHKOHAHHS 3aXHCTy 1 OXOPOHH JIICIB, @ TAKOXX BKa3yBaHO
Ha HEOOX1JHICTh MPUTATHEHHA 0 BiANOBIJAIBHOCTI 32 HE3aKOHHY BUPYOKY, KPaJiXKKH, MiAMaIH Jicy, ICyBaHHS
JCiB Xy0000 Ta MPOBEACHHS JIPYTOPSAHUX JICOKOPUCTYBaHb. Y 1. 61 BKa3aHO Ha HEOOXiJHICTh MPUTIATHCHHS
JI0 BIATIOBITAEHOCTI 32 MOPYIICHHS MPaBUII KOPUCTYBAHHS JIICOM, HAIMiIpHY BHPYOKY, HECBOEUACHE TIPOBEACHHS
CaHITapHUX BUPYOOK Ta HEBUKOHAHHS BUMOT THCTPYKIIIH 100 MOOIYHUX JIICOKOPUCTYBAHb. Y JIOPEBOIIOII HHIIA
Mepiof] IIMPOKO BUKOPUCTOBYBAJIACS CHCTEMa 3a0X0UEHB MpainiBHUKIB KopIycy JTicHUYUX, SIKi 3MiHCHIOBATH 0X0-
POHY 1ILOTO TIPUPOIHOTO pecypcy Ha TepuTopii Pocilickkoi iMriepii. 3 omisay Ha Ti€BICTh MBOTO 3aCO0y ONIBIIO-
BHUIIbKA BJIaJla BUPILIWIIA 3aCTOCYBATH MOAIOHMH mixi, mo Oyio BigzoopaxeHo y [locranosi PHK Bix 17 Gepesns
1924 p. «IIpo mpemMiroBaHHS 32 BUKPHUTTS 0Ci0, 110 CBaBIJIbHO PyOatoTh 1 0€33aKOHHO KOPUCTAKOTH 3 JTICIB 1 JTICOBUX
JIUTBHULBY. 3T1IHO 3 IUM aKTOM Y pasi HaKJIaJeHHs Ha IPaBONOPYIIHUKIB ITpadHUX CAHKIIH, 3 CyM, OTpUMaHUX
BiJl IpoAaXXy KOH()ICKOBAHOTO JIicy, iX dacTHHA y po3mipi 30% BHITadyBajacs y BUDISAL IpeMill MparliBHIKaM
JICOBOT CTOPOXi, SIKI BUKPUJIM TaKUX MpaBONOpyIIHUKiB. Sk Bka3ye B. 1. JIo30, 10 siconopyuieHb Haldexanu Ti
JUSTHHS, K1 BiJINIOBIJIAIM TIPUHIUITY BHKJIFOYHOI JIEP’KaBHOI BJIACHOCTI Ha aJIMiHICTPAaTHBHO-TOCIIONAPCHKUN TI0-
PAAOK OXOpOoHH JiciB [3, c. 12].

XapakTepHOIO PUCOIO JICOBHX IPABOBIAHOCHH € BHKOPHCTAHHS TAKCOBOTO METOAY, 3TiAHO 3 SIKUM 3a-
MPOBA/KYIOThCA WTpadHi CaHKIIT 3a Pi3Hi BUAM MPaBOMOPYLIeHb. Taki HOPMH YacTO MPUIMAIUCS Y JOPEBOIIO-
MIHHOMY aJIMiHICTPaTHBHOMY 3aKOHO/IABCTBI Ta 3a3HAIIM CBOEPITHOTO «PEHECAHCY» Yy MEepioy cTabimi3arlil Tisib-
HOCTI JIICOBOTO rocrojapcTBa y 4acu HoBoi ekoHomiuHO1 nomituku (HEID). Tak, 19 cepnnst 1925 p. Oyno BunaHo
cymicHy noctanoBy BYIIBK i PHK YCPP «IIpo Takcu mrpadHUX CTATHEHb 3a JIICOBI MPaBOMOPYIICHHS», SKa
peraMeHTyBaa IPUANYHY BiIMOBINANbHICTE Y BUIVIAA TpadiB. Takuii HOpMaTUBHO-IIPABOBHIA aKT CTAHOBHB
PpETIeIito IMIIEPCHKOTO JIICOBOTO 3aKOHOAABCTBA 3 IPUYHHHU TOTO, [0 PO3PAXYHKHU TAKC BEJIHCH 3T1THO 3 IJIOMICHO
MOLIKO/KEHUX KYJBTYP, iX BUIOBUX CKJIa/iB Ta 3 YpaxyBaHHAM LIHHOCTI MOpij. 3a MpaBONOPYILIEHHS, OB’ A3aHi
3 JicaMH y pa3i MPOBEJCHHS HE3aKOHHUX BUPYOOK, MOOIYHHUX JIICOKOPUCTYBaHb, KPAJIIKOK JICPEBHHH BCTAHOBITIO-
BaJIMCA TaKCH Y po3Mipi MOABIMHOT BAPTOCTI OPEHIHOI TUIaTH, SiKa 30upaacs 3a KOPUCTYBaHHS JIiICOBUMHU AUTbHU-
ISIMU. 3aJIeKHO BiJ] pO3MIipy IIJSTHKH, BIKy Ta BUJIOBOTO CKJIaly JIEPEB TAKCH CILIA4yBajvcs Y pO3Mipi MOABIHHOT
BapTOCTI Pa30BOTO KBUTKA, TAKOXK BCTAHOBIIOBAIUCS INTpadHi CAHKIIi 3a BUKOIIYBAaHHs TPaBH B Jicax 0e3 Io-
3BOITY, 32 30ip TpaBU cepe/l JIiICOBUX HACaPKEHb, BUJIOB PHOH, BUITAC XyIOOU Ta KOPUCTYBaHHS MACIKOIO.

I'V. Po3BuTOK aqMiHICTpaTUBHOI BiIOB1IATBHOCTI B c(hepi OXOpOHH Hajp OyB TICHO MOB)SI3aHHIA 3 HEOO-
X1THICTIO 3aXUCTY BiJl MPABONOPYIICHb OaraTux poAOBHIN, sKi 3Haxomwinch Ha Teputopii YCPP. [lo Hux Ha-
JIeXa BYTUIbHI KOMANbHI Ta ciib Ha TepuTopii Honbacy; 3amisna pyaa B Kpuopizekomy Ta Kpemenuyupkomy
Oaceifnax; Mapraseis y [IpuIHIIpoBChKOT HU30BUHH Ta MOKJIATU TOPQY B Pi3HUX YacTHHAX KpaiHu. Sk Bkazye /1.
I. Ko3pskoB, anMiHICTpaTHBHA BiANOBIAANBHICTD Y LIl cepi IpyHTyBasacs Ha JAeKpeTax, IOCTAaHOBaX Ta 1HIIUX
aKTIB PaasTHCHKOI BIIA/IM, B IKUX PEIIAMEHTYBAIIUCS 3aX0H 3 OXOPOHH O€3IIEKH, KHUTTS, 3A0POB s IPALiBHUKIB Ta
HEJIOMYIICHHS 3a0py/IHEeHHS MTiJI3eMHKX BO1 [6, c. 152].

[TonoxeHHs mOA0 aaMiHICTPaTUBHOI BIIIOBIJAIILHOCTI Y IIi# cdepi Oyin TiCHO OB’ s3aHi 3 ICTOPHYHUMH
TpaauLisiMU, KOPIHHS SAKHUX MOB’s13aHe 3 NpuiHATTAM 10 rpyans 1719 p. uapem Ilerpom I HOpMaTHBHO-IPaBOBOTO
akrta 1ij Ha3Boro bepr-Ilpuseneli, B sSkoMy BCTAHOBJIOBAJIACH BiJOBINAIBHICTh 3@ TIOPYIICHHS TPaB JCpPKaBH
Ha NPUPOJHI KomanuHu. LinkoM 3po3yMijio, Mo 1eil iICTOPUYHUI JOCBi BUKOPUCTAIH OUIBIIOBUKU MPH MiJAro-
toB1i Jekpery PHK PansHcbkoi Pocii «IIpo Hampa 3emiti» 30 kBitHs 1920 p. B HOpMaTHBHO-IPaBOBOMY aKTi II.
3 BKa3yBaB, L0 €KCIUIyaTallid HaJap MOke 3iiCHIOBaTUCS 3a 103BojioM ['ipHnuoi Pagu Bumoi Pagu HaponHoro
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TlocmogapeTBa Ta HOro opraHiB Ha MiCIIX HA OCHOBI TPaBWII Ta iIHCTPYKIIiH, a 32 OPYIICHHS ITOJI0KESHb BCTAHOB-
JIFOBANIMCS MipH BifnoBiganbHOCTI. Ha migcrasi nporo akra 1 kBitHs 1922 p. PHK YCPP yxBanuna [TocranoBy
«[Ipo TipHrUHil ZOTIIAA», B IKOMY BKa3yBaJIOCs, III0 OPTaHU TIPHUYOTO HATJISAY Majlll KOHTPOJIIOBATH OIeparliii 3
MOIIYKYBaHHS, PO3BiJIKH, 310014, BATATHEHHS Ta IEpepOOKH MPUPOAHUX KOIIAJIeHb, a 3a IOPYIIEHHS Y 1ii cdepi
nepeadadasach aMiHICTpaTHBHA BiMOBINaIbHICTh 0€3 3a3HaYCHHS KOHKPETHUX Mip pearyBaHHS.

BaxmuBuM KpOKOM Yy PpO3BHTKY IPaBOBOTO pEryilOBaHHS TipHHYMX pobit B ymoBax HEII 3i-
rpaB V 3’i3n Coinku TipHUKIB coro3y PCP, B pesonrorii skoro BKa3yBaJOCsS NpO HEOOXiJHICTH Iie-
penadi QyHKIIA TIPHAYOTO HADISAMY JO MICIEBUX OpraHiB 1 WIATOTOBKA HOBHX 3aKOHOJABYUX aK-
TiB. ToMy B pamkax mpoBeneHHS KomuQikaiii pajasHChKoTo 3akoHomaBctBa B YPCP 1 cepmas 1928 p.
[ocranosoro Ipe3unii BYLIBK i PHK YPCP 6yno 3arBepmxeno [ipuuunii Konexc YPCP. JlokymeHT ckia-
naBcs 3 7 po3niniB (I. 3acamm; II. Tlpo ycranosw, mo Bigarote Hagpamu; III. Knacudikaris pomxoBHin Kopuc-
Hux xonanug; IV. [lopsaok HabyBaHHs npaBa Ha ripHUUTBO; V. [1po AiSHKY MOBEpXHi, MOTPIOHI 1A TpPHULITBA;
VI. B3aemunu mix cycimaiMu ripaugonpoMucioBisimu; VILL Tpo ripauuunit Hars) ta 3 142 crareii. [Iporoso-
1IyBajocs, 10 Hajapa B YKpaiHi € Iep>KaBHOIO BJIACHICTIO 1 HE MOXYTh OyTH 00>€EKTOM MPHUBATHOI BIACHOCTI Ta
BCTaHOBITIOBABCS €IMHUI MOPSIOK YKJIaIaHHS JIOTOBOPIB TiPHHYOIIPOMHCIIOBIIIB 13 3MJICKOPUCTYBa4YaMH, BiJBe-
JICHHS 36MEIBHUX JUISTHOK JUIS TIPHUYOTO POMUCIY Ta 3eMIICBIOPSHKEHHS X MICIIS 3aBEPUICHHS POOIT.

AJIMiHICTpaTHBHA BiJIMOBIIAJIBHICTh 32 MOPYIICHHS MOJIOXKEHb KOAU(PIKOBAHOTO aKTa BCTAHOBIIIOBAJIACS
3rigHo 3i cT. 186 posainy VII «Ilpo ripunumii Harsag», B AKOMY BKa3yBajlocCh, 10 Ha Jep:KaBHi OpraHu MoKjiaa-
FOThCSl HACTYITHI 3aBaHHs. [lo-Tiepiie — HeOMyMeHHS TIpHHYUX POOIT Y MiCIIEBOCTAX 3aKPUTHX JJIS iX MpoBe-
JICHHST; TIO-/IPYTe — OXOPOHA HAJp, HATVIS 38 TOTPUMAHHSIM BCTAHOBIICHUX IIPABHII | HOPM; TO-TpeTe — 60poThOa 3i
CTHXIMHUMH JTUXaMH. 3 METOI0 3a0e3I1eUeHHs] BUKOHAHHS IMX 3aBJaHb OPraHaMH TipHIYOTO HATIIAY HadaBaIacs
MpaBo MPOBOAUTH Ji3HaHHSA (CT. 193) Ta mpuTAryBaTu 10 aaAMiHICTPAaTUBHOI YM KPUMiHAIBHOI BiMOBIJAIBHOCTI
0Ci0, sIKi TOPYIIYIOTh TipHUYE 3aKOHOJIABCTRO.

3aranoMm y el icTopuyHHiA epion Oyio 3aKiaeHo 3acaay agMiHICTPaTUBHOI BiAMOBIAAIBHOCTI Y cepi
OXOPOHH HAp, sika HaOylla IMOAATBIIOT0 PO3BHUTKY B YKPaiHCHKOMY PalsTHCHKOMY IPHUPOIOOXOPOHHOMY 3aKOHO-
JIaBCTBI.

BucHoBku. 3a pe3ynbraTaMu MPOBEJACHUX JTOCIIPKEHh MOJKHA 3pOOUTH TaKi BUCHOBKH:

1. AnMiHicTpaTHBHA BiJIOBIJANBHICTh Y cpepi OXOPOHU MPUPOIU BigoOpaxkeHa B 3MicTi AAMiHicTpa-
tuBHOrO Konmekcy YCPP 1927 p., sikuii MiCTHB TIOJIOKEHHS MO0 OXOPOHHU JIICiB, TAPKiB, CKBEPiB, OOPOTHOU 3 110-
IIKO/DKEHHSM TIOCIBIB, JIYK Ta MACOBUIL, MOPYIICHHSAM IPaBIJI MUCIMBCTBA Ta pubanbcTBa. Ha To# ictopuyuHmii
niepion AnminictparuBHui Kojgeke YCPP ctaHoBUB enHuMil IpuitHATHH B €BpoIi JOKyMeHT, okpiM [lopryranii,
IO JiSIB Ha TEPUTOPil KOHKPETHOI AepiKaBH. XapaKTEPHOI PUCOI0 KOMU(PIKOBAHOTO aKkTa Oyiia HasSBHICTh 3HAYHOT
KUTBKOCTI CTarel, MPUCBIYCHUX aIMIHICTPAaTHBHUM TIOPYIICHHSM Y c)epi OXOpOHH JICiB.

2. ITokazaHo, 10 PO3BUTOK aJAMIiHICTPATUBHOI BiAIMOBIAAJIBHOCTI y cdepl OXOPOHH 3eMellb Bi0yBaBCs
3a CKJIAJTHUM CIICHApieEM TOMY, IO Yy IIiK cdepi Misiu akTH, TPUHHATI B pansHcbKiid Pocii Ta YCPP, ski 3a3Hanm
Tpanchopmanii B 3B 3Ky 3 nepexonom 1o nonitukd HEIL. OcHoBH BiANOBiNanbHOCTI y Wi cdepi 3akiajeHi
Hexperom «IIpo 3emiro», npuitHsaTaid 25 sxoBTHs 1917 p. Semensuuit Konexc YCPP 1922 p., BcTaHOBNIIOBaB Taki
HOPMH aJIMiHICTpaTHBHOI BiIOBIJAJILHOCTI 3a MPABONOPYILIEHHS, K HaKJIaJAeHHs mTpadiB, IPUIUHEHHS TpaBa
3eMJICKOPHCTYBAHHS Ta BIUIyYCHHS 36MEIbHUX JIITHOK.

3. ¥V Toif icTopuyHMi MepioA 3HaYHa yBara Npuaiisiiaca oXopoHi Hajp Ha mijcTasi [ipaudoro Konexcy
1928 p., B IKOMY BCTaHOBIIOBAIHCS HOPMH aIMiHICTPATHBHOT BiJINIOBIIAJIBHOCTI 32 TIPaBOMOPYIIIEHHS BCTAHOBJIC-
HUX IpaBUJI Ta IHCTPYKUiH, OB’ A3aHi 3 HE3aKOHHOIO pO3pOOKOI0, 10OYBaHHAM, Olepallii 3 MOIIyKyBaHHs, PO3Bi/-
KW, BUTSTHEHHS Ta IEPEPOOKH MIPUPOTHIX KOTIAICHb.

4. AnMiHiCTpaTUBHA BiJNOBIANBHICTh Y cepi OXOPOHU JIICIB periaMeHTyBaiacad y 3aKoHI Ipo JIicH
YCPP 1923 p., Ha 3MICT SKOTO BIUTHHYJIM HOPMH JIOPEBOJIIOIIHHOTO paBa Ta JlicoBuX YcTaBiB poCiHChKOI iMIIepii,
B SIKUX BH3HAYaBCs CKJIa]] IPABOMOPYIIEHB, BBOJMIACS CHCTEMA TAKC Ta MTpapHUX caHKIii. Y 3akoHi «[Ipo micu
YCPP» BcTanoBIIIOBasIacs BiMOBIIaIbHICT 32 HE3aKOHHY BUPYOKY JIiCIB, IMiJIAN JIiCY, IICYBaHHS HOTO Xy1000¥0,
MPOBEACHHS 0e3 O3B0y APYTOPSIHUX JIICOKOPUCTYBaHb Ta Mepeadayanocs CTUMYIIOBaHHS J1iCOBOTO CTOPOXKY-
BaHHA Ta 3aTPUMAaHHS [IPABOIIOPYIIHUKIB.
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3APYBIKHUM JTOCBIJ ITPOTHU/III OPTAHI3OBAHINM
3JIOYMHHOCTI Y C®EPI ®IHAHCIB TA MOKJIMBOCTI MOI'O
3ACTOCYBAHHS B YKPAIHI

B ymosax nobyodosu npasosoi depoicasu, pepopmysanis nonimuuHoi ma ekonomiunoi cucmemu 6 Yxpaini axmy-
anvHocmi Habysae nNPoOMuois OP2ani308AHIN 3NOYUHHOCTI, KA 3A80A€ WKOOU Oepoicasi, decmabinizye ginancogy cghepy,
He2amueHo 6NIUBAE HA CYHACHULU CMAH eKOHOMIKU, YCKAAOHIOE KDUMIHO2EHHY CUMYayilo.

Opeanizosana 3104UHHICMb 0AGHO UIULLA 30 MediCi HayioHanbHux inmepecis. Cb0200HI 60HA NEPEMBOPUNACD
Ha 6cec8imuI0 npobnemy. 3104UHHI Yepynyeanus 6ce dyacmiuie UX00sAmMsb 3a KOPOOHU OOHIEL Oepicasu, Cmeopioyu
aHanocu MpaHCHAYioHaIbHUX KOMIAHIU, WO 3aUMAlOmMbCs 3104UHHUM Oisnecom. TIpocniokogyemobcst meHOeHyia 6Ku0-
YeHHsl YKPAIHCHKOT 3OYUHHOCTI 8 MPAHCHAYIOHAIbHI KDUMIHATIbHE CIMPYKMYPU, WO 30CEPE0NCYIOMb CE0K OLIbHICID )
ginancosi cgepi. OOHi€r i3 NPUYUH YbOO € GIOCYMHICIb MEXAHI3MIB, WO 00 €OHYIOMb 3YCULIA 2IIOK 61A0U, NPABOOXO-
POHHUX OP2aHis, a MAKOJC HeOOCMAMHIL Pi6eHb CRIBNPAYT 3 AHATO2TYHUMY CINPYKMYPHUMU NIOPO30LLAMU 3APYOIHCHUX
Kpain y npomudii 3 6UA8am opeanizoeanol 3o4unHoCmi, 30Kpema y cgepi ghinancis.

Ocmanmim yacom 6 Yxpaini 3anpogadoicycmucs 6a2amoseKmopHuti nioxio y numanHi npomuoii 3104uHHOCHI,
Wo nonsieae 6 30UCHeHHI 0epICaBHO20 BNIUBY HA OKpeMi iT uou. Ane ece we € npodiema, ujo CbO20OHI HEMA€E BUBA-
JHCEHO20 NPOZHO308AH020 NIOX00Y HA OePIHCABHOMY PIGHI w000 (popmyeanHs cmpameili 8 Oe3NeK08OMY CeKmopi, ujo
8naUBAE HA epekmusHicmyb 3anobicanns npagonopyuwiennam. Came momy akmyanbHuM € 6UGUEHHs CYYACHO20 Npozpe-
CUBHO2O0 3apYOIdNCHO20 00CBIOY NPOMUOIL OP2aHI308aHIll 31OYUHHOCIII.

Memoro cmammi € 0ocniodcents 3apy0idicHO20 00C8idy Y NUMAKHI 3anobieants ma npomuoii OpeaHizoeaHii
3NM0YUHHOCMI Y (DIHAHCO8IU chepi, 3 CY8AHH MONCIUBOCHEN 1020 3ACMOCYBAHHSA 8 YKPAIHI 8 CYHACHUX YMOBAX.

Knrouosi cnosa: opeanizoeana 3104uHHicmy, 3apyoisxcHuil 00c8io npomuodii 3104UHHUM YePYRYBAHHAM, NPAGO-
nopyutents y cgepi inancis.
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3apyb6ixHuiA A4oCBIiA NPOTUAIT OpraHi3oBaHilh 3N104YNMHHOCTI y cdepi (iHaHCIB Ta MOXMBOCTI A0Oro 3aCTOCYBaHHS ...

Androsovych L.

Foreign experience of combating organized crime in the sphere of finance and the possibility of its application
in Ukraine

In the conditions of building a rule of law, reforming the political and economic system in Ukraine, countering
organized crime, which harms the state, destabilizes the financial sphere, negatively affects the state of economic
security, and complicates the already difficult criminogenic situation, is becoming more and more urgent.

Organized crime has long gone beyond national interests. Today it has turned into a worldwide problem.
Criminal groups increasingly go beyond the borders of one state, creating analogues of transnational companies engaged
in criminal business. The trend of including Ukrainian crime in transnational criminal structures that concentrate their
activities in the financial sphere is being followed.

One of the reasons for this is the lack of mechanisms that combine the efforts of the branches of government,
law enforcement agencies, as well as the insufficient level of cooperation with similar structural divisions of foreign
countries in countering manifestations of organized crime, in particular in the field of finance.

Recently, Ukraine has introduced a multi-vector approach to combating crime, which consists in the
implementation of state influence on certain types of crime. But still, in our opinion, the problem remains, which consists
in the fact that today there is no balanced and predictable approach at the state level to the formation of various
strategies in the security sector, and there is also a slowdown in the implementation of law enforcement strategies in
certain areas, which affects the effectiveness of preventing certain types of crimes and crime in general. That is why the
study of modern progressive foreign experience in preventing and countering organized crime, in particular in the field
of finance, is relevant.

The purpose of the article is to study foreign experience in preventing and countering organized crime in the
financial sphere, clarifying the possibilities of its application in Ukraine in modern conditions.

Keywords: organized crime, foreign experience of combating criminal groups, offenses in the field of finance.

ITocranoBka mpodseMu. YkpaiHa chOrofHi mepeOyBae y CTaHi MOMITUYHOI, €KOHOMIUHOI, COIiaJbHOT
kpu3u. Po30anaHcoBaHOIO Bee IIe € MisUTIbHICT OpTraHiB KpUMiHaIBHOI focTHIii. CymoBa cucTeMa, IpaBoOXOPOHHI
opraHu nepeOyBaroTh Ha CTajlil peopMyBaHHs, IKICHUX OpraHi3aliifHO-yIIPaBIiHCEKUX IIEPETBOPEHb.

OcTaHHIM YacoM B YKpaiHi 3apoBaKyEThCsl 0araTOBEKTOPHUM I JIX1JT Y MUTAHHI TPOTHIIT 3I0YHHHOCTI,
1110 TIOJISITA€E B 3/IIHCHEHHI JIep)KaBHOTO BIUIMBY Ha OKpeMi ii BHaM. AJle I0Ci, Ha HaIll O, € podiieMa, sika o-
JISITa€ B TOMY, 110 ChOTO/THI HEMAa€ BHBAYKCHOTO MTPOTHO30BAHOTO ITIAX0/IY Ha JIep)KaBHOMY piBHI 110710 (hOpMyBaH-
HS PI3HUX CTpaTeriil y 6e3MeKoBOMY CEKTOpi, a TAKOXK BiJJ3HAYA€ThCA TajJbMyBaHHS y YAaCTHHI peani3alii mpaBo-
OXOPOHHHX CTpaTeriii B okpeMux cdepax, 1110 BIUIMBAE Ha e(PEKTUBHICTH 3aM00IraHHsI OKPEMHUM BHJIaM 3JI0YHHIB
Ta 3JI0Y4MHHOCTI 3arasioM. CaMe TOMy aKTyalbHUM € BUBYEHHsI Cy4acCHOTO IIPOTPECUBHOTO 3apyOi’KHOTO HOCBiRY
3armo0iraHHs OpTraHi30BaHii 3IOYMHHOCTI, 30KpeMa y cepi iHaHCIB.

AHaJi3 ocTaHHiX AocTiKeHb i my6uaikaniil. 3a3HauuMo, 0 MUTaHHAM (OPMYBaHHS MONITHKU MPO-
THIT 3JJ0Y4MHHOCTI, PO3POOJICHHSI CTpaTerii MPOTHAIl OpraHi3oBaHild 3IOYMHHOCTI SIK Ha JEep>KaBHOMY, TaK 1 Ha
perioHaJIbHOMY PiBHI NPUJISIN yBary Taki BueHi, sik: O. M. bannypka, B. B. Tonina, JI. M. JlaBunenko, O. M.
Jxyxa, A. ®@. 3enincekuid, O. I. Kanpman, M. B. Koctunekuii, O. M. Kocrenko, O. I. Kynuk, O. M. JIuTBHHOB,
C. IO. Jlykamesuy, B. B. Cramuc, B. 5. Tauiit Ta in. IIpoTe ManonocikeHIM Bce 1€ € MUTaHHSA OOPOTHOH 3
OpraHi30BaHOIO 3JIOYMHHICTIO y cdepi ¢iHaHCiB. Y I[bOMY acleKTi JOIUILHUM € BUBYCHHS JOCBIIY 3apyOiKHUX
KpaiH y 3a3Ha4eHiit npobiaeMarurii.

MeToro mi€i cTaTTi € JOCTIDKEHHS TOCBIAY 3apyOiKHUX KpaiH y MUTaHHI 3ao0iraHHs Ta MpoTHIil op-
TaHi30BaHill 3I0YMHHOCTI y c¢epi (piHaHCIB, 3’ SICYyBaHHSI MOXIIMBOCTEH HOro 3aCTOCYBaHHS B YKpaiHi B Cy4acHUX
YMOBax.

BukJiag ocHoBHOTo Matepianay gociigkenHs. Cboroani oco0nuBoi yBaru HaOyBae opraHizoBaHa 3I10-
9uHHICTB (Haiti — O3), 110 € HeOe3MeYHUM COIIaIbHO-eKOHOMIYHHM SBUIIIEeM. Y 3apyOikHHUX KpaiHax O3 To cTabi-
J3Y€ThCs, TO HAOyBa€ 3HAYHOTO MOIIUPEHHS, YJ0CKOHAIOIOUN MEXaHi13MHU AisIbHOCTI.

Sk 3a3nagaroth K. O. Yarumacskuii Ta I1. 5. Minka: «Kopeni cBitoBoi O3 6epyTh nmouatok B Itauii. [Ipo-
TSTOM TPHUBAJIOIO 4acy TaM iCHyBaJM TpU 3JI0YMHHI opraHizanii: Cuniniiiceka Madis, Kamopa i Hapanrera, npen-
CTaBHUKH SKHX TEPIOJMYHO BHKPUBAIOTH Y BEPXHIX elleoHax Biamu Itamii. [cropudHo ocHOBHMMH cepamu
JiSUTBHOCTI IUX YIPYyITyBaHb € HapKoOi3HEC, BIAMUBAHHS Tpolueil Ta pexer» [1, ¢. 7].

Oprani3oBaHi 3JIOYNHHI yrPyHOBaHHS ICHYIOTh MPAKTHYHO B YCIX KpaiHaX CBITY, HABITh POTPECUBHUX Ta
EKOHOMIUHO pO3BUHEHUX: «SIkyn3a» B SmnoHii, «Ko3za Hoctpa» B CILLA, ocTaHHS OXOIUTIOE OIU3BKO 6 THC. YOJIO-
BiK, IKHMH KePYy€ KOMICIis, IO CKIAIAEThCS 3 IPEJACTABHUKIB 7-8 HAWBIIMBOBIIINX POIUH TOIIO.

32 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 2 (30)/2022



KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

TpaHcHamioHampHa oprafizoBaHa 3;104nHHICTE (TO3) € KI0Y0BOI0 MPOOIEMOI0 ISt 6araThox JIeprKaB-
uneHiB Pagu €Bpomu, OCKIIBKH e cepiio3Ha 3arpo3a BEPXOBEHCTBY IMPaBa, M0 MA€ 3¢a4Hi HACTIIKU JJIs €KOHO-
MIKH, COIIaJIbHOTO PO3BUTKY Ta TPOMAJISH. 3TiTHO 3 JCSIKUMH JOCHTIKCHHSIMH, ChOTO/IHI B €BPOII aKTHBHO i€
pudin3Ho 3600 MiXXHAPOJHHUX OPraHi30BaHUX 3JIIOYMHHUX Ipyml. Paga €Bpomnu sk oprasizauis, 110 Ma€ 3aXUIIATH
JIEMOKparito, TipaBa JIIOJIMHU Ta BEPXOBEHCTBO TpaBa, 3000B’s3aHa BiIIrpaBaTH 3HAUYHYy POJIb y OOpPOTHOI MPOTH
TO3.

[lepma npobiiema y BHpIIIEHHI NMUTaHHS TPaHCHAIIOHAIBHOI OPraHi30BaHOI 3JIOYMHHOCTI MOJATAE Y
CIUTFHOMY BU3HAYCHHI 3HAUYCHHS TEPMiHa «OpraHi30BaHa 3JI0YMHHICTEY. BBaXKaeMO JTOIITBHAM TIYMadeHHS «Op-
TaHi30BaHO{ 3JI0YNHHOI TPYIIH», 10 MiCTHThCS B Pekomennaii Pagn €sporn Rec (2001)11, mo ¢popmyroe Bu3Ha-
YabHI MPUHIUTTN 00OPOTHOM 3 OPTaHi30BaHOO 3JIOYMHHICTIO, I/IEHTUYHI BU3HAYEHHIO, SIKE MICTUThCS B KOHBEHTIiT
Opranizarii O6>eqHannx Hariii mpoty TpaHCHANIOHABHOT opraHizoBaHoi 3nounHHOCTI (KTO3).

«OpraHizoBaHa 3JI0YMHHA TpyIla 03HAYa€ CTPYKTypHO o(opMieHy TIpyny B CKIadi TpboxX abo Oiiblie
0ci0, 1Mo iCHy€ MPOTATOM BU3HAYEHOTO MEPIOTY Yacy i Ji€ Y3To/pKeHO 3 METOFO 3IIHCHEHHS OTHOTO a00 JIEKITBKOX
CepHO3HUX 3JI0YMHIB 200 3JI0YMHIB, BA3HAHUX TaKUMH BIAMOBIIHO A0 i€l KoHBeHItii, st Toro, nod onepikary,
npsiMo abo mocepeaHbo, (piHaHCOBY a0o iHIIY MaTepianbHy BUTOAY» [2].

VY 1993 p. B pamkax Exonomiunoi Ta comiansHoi pagu OOH Ha cecii Komicii 3 monepemxeHHs 371041H-
HOCTI ¥ KpUMIHAIILHOTO MpaBoCy/ s OyIia MPOoroJIoIeHa JOMOBiIb Ha TeMy «B3aemMosiisi opraHi3oBaHOi 37I0YMHHOT
JISUIBHOCTI 1 CYCIIBCTBA B IIUJIOMY», Y SIKi C()OPMOBAHO MEPENiK O3HAK, AKi JONOMArarTh MOACHUTH XapaKTep
HETaTUBHOTO CYCITUTLHO HEOE3MEeYHOT0 SBHUIIIA TAKOTO, SIK OpraHi30BaHa 3JI0YMHHICTh. OpraHi3oBaHa 3JI0YNHHICTD
— 11e QyHKIIOHYBaHHA 00’ € JHAHUX 3JIOYMHHUX 0Ci0 UM yrpyloOBaHb, 0 0a3ylOThCS Ha EKOHOMidHii OcHOBI. Exo-
HOMIYHY BHTOy OTPUMYIOTb IIUIIXOM HaJaHHS NEBHUX HE3aKOHHUX ITOCIYT 1 TOBapiB UM IUISIXOM HaJaHHS BU3HA-
YEHMX 3aKOHHMX MOCIYT 1 TOBapiB B HE3aKoHHIH (opmi. OpraHizoBaHa 3710YMHHICTb € KOHCIIIPATUBHOIO HE3aKOH-
HO¥O JSUTBHICTIO, B XOJIi SIKOT KOOPJUHYETHCS 3 JJOTTIOMOTOX0 1€papXiYHUX CTPYKTYD IUIaHYBaHHS 1 3MIHCHEHHS 1Ii€]
JUSITBHOCTI YM TOCSTHEHHSI 3aKOHHMX I[1JIeH, ajie 3a JIOMOMOTo10 3a00pOHEHUX METOIiB Ta 3aco0iB. OpraHizoBaHi
3JI0YMHHI YTPYIIOBaHHS YacTO BCTAHOBIIOIOTH YaCTKOBY YW MOBHY MOHOIOMNIIO Yy cepi HagaHHS 3a00pOHEHUX
TOBApIB 1 MOCIYT CIIO)KUBAYaM, TOMY II0 TAKUM YHHOM TapaHTY€EThCsI BUCOKUHN MPHOYTOK.

OpranizoBaHa 3JI0YWHHICTb, K MPABUIIO, HE 0OMEKYETHCSI BUKOHAHHSIM 3200pOHEHOT 3aKOHOM JIiSUTBHOC-
Ti YU HaJaHHIM 3a00pPOHEHUX MOCTYT. BOHA TakoX OXOILTIOE BiIMUBAHHS «OPYIHUX TPOILIE», M0 3iHCHIOEThCS
3a JIOTIOMOTOI0 JICKTPOHHUX 3ac00iB, 1 MEPEBECHHS IIUX TPOIIEH y JIeraibHi BUAM MisIIbHOCTI. «J{ist kKopymiry-
BaHHS MOCAIOBUX OCIO OpraHi3oBaHi B YIPyNOBaHHS 3JIOYMHIII BUKOPHCTOBYIOTH B CBOili poOOTI pi3HOMaHITHI
3aco0u A1 IPOHUKHEHHS B 3aKOHHI BUJIU AisibHOCTI [3, c. 10].

OTOX, OpraHizoBaHa 3JI0YMHHICT Yy cdepi (iHaHCIB — L€ AISUIBHICTh IPyNH 0ci0, M0 XapaKTepU3y€eTh-
sl iIEpapXiYHUMH 3B>SI3KaMU UM MIPUBATHUMH BiJJTHOCHHAMH, SIKi JAFOTh MOXKJIMBICTH 1X BaTakKKaM KOHTPOJOBATH
MIeBH1 TEPUTOPii, BHYTPILIHI Ta 30BHIIIHI PUHKH, 3aCTOCOBYIOYH HACHJIBCTBO, 3aJISIKYBaHHS, KOPYIILIIO JJIS MPo-
HUKHEHHS B JICTAIFHY €KOHOMIKY 3 METOIO OTPHMaHHS BUCOKUX IPHOYTKIB.

O3 cTaHOBUTH NPAMY 3arp03y BHYTpillIHi# Oe3neni Beix aepxkaB-wieHiB Paau €Bponu. Yepes cBiii TpaHc-
HaIlOHATIFHAN XapaKTep TaKOTO POIy 3JI0YMHHU HE MOXKE MIPUIMHUTH KOXKHA OKpeMo aepskaBa. Lle BumMarae 1ise-
CIPSMOBAHOTO Ta BCEOIYHOTO MiJIXOY, Y T. Y. ONlEpaTHBHE 3aCTOCYBAaHHI MEXaHI3MiB MIKHApOAHOI criBmpari. Y
BinoBib Ha 3arpo3y TO3 eBporeichKi JepikaBh CIUILHO JiSUIM Y paMKaxX Pi3HUX MDKHApOJHUX Ta HaTHAIiO-
HajbHUX (hopyMiB. baraTo 3 ux cTpykTyp, Hanpukiag Yopasiainag Opranizanii O6>ennannx Hariif 3 HapKOTHKIB
Ta 3JI0Y4UHHOCTI, MiXkHapoIHa oprasizaiis KpuMiHansHOi moinii (IHTepmon) ta iHcTuTYTH €Bpornelickkoro Co-
103y (€C), BXKe TOBEJIH CBOIO JIEBICTH.

VY 20.09.2021 p. BinOyBcs V XapkiBchbkuid M>KHApOIHUHU FOpUANYHUN HOpyM, Ha SKOMY MpoOIeMy 3a-
xucty 3a nonomororo OLAF ¢dinancoBux inTepeciB €Bponelicbkoro Coro3y po3KpuB Ciliaunii, odirep 3B A3KiB 3
iHo3emHnMU JiepxkaBamu OLAF Aynpiyc [MoiniyHac: «Och koHKpeTHHI BUMa oK. €C HanaB OeHediiapy KomTu
JUIA IpUAOaHHs €HepreTUYHUX elleMeHTiB. BiH mpuadaB 11l ycTaHOBKM B iHIIIN kpaiHi €C, a mponaBelb 3roioM
30aHKpyTyBaB. Uepes neskuid yac Oyso BCTAHOBJICHO, 11O I[iHA CTAHOBMJIA HE 9 MITH, a 3 MIIH, TOOTO MOKYTKa Oyina
posnyta BTpudi. [leprmm eramoM € BcraHOBNIEHHs (akTiB. Hamgami My mpoBOIUMO OmepaTHBHY poOOTY, B TOMY
gucni o0mryku. Ilicis Toro Mu HajgaeMo pekoMeHallii MPaBOOXOPOHHUM OpraHaM KpaiH, B SKHX BiJ0OyBaliCh
eneMeHTH Tiaxpaiicta. [lepeBara OLAF monsrae B ToMy, [0 MH MOKEMO MPOBOIUTH PO3CIITyBaHHs B Pi3HUX
FOPUCIUKIIAX» [4].

[Ipodecop bpucTonbChKoi IOPUANYHOT WIKOIH, KUK AocimKye ¢inaHcoBi 3mounnu, Hikomac Paiinep,
Ha (opymi JekiiaMmyBaB Tipo (hiHAHCYBaHHS TEPOPU3MY, OPTaHI30BAHOT 3MIOYMHHOCTI Ta IIaxpaiicTBa y Benukiii
Bpuranii. 3a iforo cnoBamu: «Ainb-Kaina yactkoBo (piHaHCyBanach i3 maxpaiicbkux omnepauiid. lyxe O6araro max-
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AHgpocoBuy J1.
3apyb6ixHuiA A4oCBIiA NPOTUAIT OpraHi3oBaHilh 3N104YNMHHOCTI y cdepi (iHaHCIB Ta MOXMBOCTI A0Oro 3aCTOCYBaHHS ...

paiicTB mponBiTae y cepi rpoMaachKuX Ta OiaromiiHuX opraHizamiid. K10 MOMUBUTHCS HA CTPATETit0 MPOTHIIT
maxpaiictBy B Cnoiydenomy KopouniBeTBi, To MU ToOayumo, 1o gyxe Oararo maxpaiictsa. Lle onepauii 3 Basro-
TOFO, 3 HEPYXOMICTIO Ta B iHIMNX chepax ekoHOMikH. [TofieKyu TparuIsiics BUMA K|, KOJIX Iaxpai HaMarajucs
IUIIXOM BUKOPUCTAHHS Pi3HUX JEpKaBHUX MPOrpaM oTpuMard (hiHaHCYBaHHS 3 OOKy nepxkaBu. OCKITBKY IIaX-
paiicTBOM HIXTO CEpHO3HO HE 3aiiMaBCs 4yepe3 3arpo3y TepOpU3My, TO BOHO po3iBiso. IllaxpaiicTBO CTaHOBHUTH
6mu3bko 40% 37104nHiIB Ha pik y CriomyueHomy KopoiBcTsi» [4].

[Ile omHUM HamPsIMKOM OPTaHi30BaHOI 3JIOYMHHOCTI Yy (hiHAHCOBIN cepi € BUKOPUCTAHHS KPUTITOBAIO-
TU (B T. 4. HAPKOOI3HECOM), OCKUIBKH y OUIBIIOCTI KpaiHax BOHA JI0Ci HE BpPerylboBaHa Ha 3aKOHOIABUYOMY PiB-
Hs. [IpoTe KpunTOBa IOTa Ma€ MEBHY IIiHY, ajie Yepe3 HEAOCTATHE 3aKOHOAABUE PETYIIOBAHHS i BUKOPHCTaHHS
B OIlEpalifx i3 HApKOTUKaMH yOesredye TOProBLiB HUMH BiJl KpUMIHAJIBHOI BiAmoBiganbHOCTI. OTOX, AepKaBU
HE BCTUTAIOTh BPETYJILOBYBATH CYYacHI HOBITHI TEXHOJIOTII, a I[¢ CIPUYMHIOE BiJICYTHICTh HAJIC)KHUX MPABOBUX
MexaHi3MiB s nporumii O3.

Sk 6aunmo, O3 3aBjae 3HAYHOI IIKOJAM BEPXOBEHCTBY MpaBa Ta IUIICHOCTI IEMOKPATHYHHUX IHCTUTYTIB.
BuToHueHHI IHCTpYMEHTapili Ta HACHIBCTBO, K€ BUKOPUCTOBYIOTH KPUMIHANBHI OpraHi3aii M DOCSTHEHHS
CBOIX IIiJICH, CBIAYATH PO T€, III0 BOHA CTAHOBHUTH CEPHO3HY 3aTrp03y JUIS JIFOCTBA, TAK CAMO SIK JJISl BEPXOBEHCTBA
mpasa, a OTKe, IS IHHOCTEH, 10 3aXHIIal0Thcs €Bporneiicbkoro KOHBEHIIE0 3 PaB JIIOMUHM Ta 3araioM Panoro
€pporu. He MoXxHa TIepEOIIiIHUTH HETATUBHUY BILTUB Ha €KOHOMIKY. 3HAUHI CyMH T'yOIISAThCS Yepe3 HecIuary Io-
JIATKiB, BiTMUBAaHHSIM TPOIICH Ta BAKOPHCTAHHAM HE3aKOHHUX CKOHOMIYHUX PHHKIB, HE Ka)Ky4d BXKe IPO HETPsIMi
€KOHOMIYHI 30MTKH, CIPUYMHEH1 OpraHi30BaHOK 3JIOYMHHICTIO Ta il POTHUIIPABHOIO JiSUTBHICTIO, 3ATHOO M-
pBaTH aBTOPUTET Ta KOHKYPEHTOCIPOMOXKHICT (PIHAHCOBHX 1 KOMEPILIHHUX CEKTOPiB AP KaBU.

3 1958 p. €Bponeticekuii Komiter Pamu €pornu 3 npobiem 3mounnHOcTi (EKII3) cipusB po3BUTKY
MDXXHApOAHOTO KPUMIHAIBHOTO MpaBa, po3poOIeHHs BaXKJIMBUX MPaBOBHUX BaxelniB 60porbou 3 O3. Kpim Toro,
MUTaHHS KPUMIHAJIBHOTO TIpaBa HElIo/aBHO Oyny Bu3Ha4YeHI KomiTeToM MiHICTpIB SIK OJTHE 3 OCHOBHHUX IMPiOpH-
TETIB Mporpamu JisuibHOCTI Pagu €Bponu Ha poku Bnepea. BpaxoByiouu Toif ¢akT, 110 HU3Ka MIKHAPOIHUX Ta
HaIHAITIOHATTFHUX (QOPYMIB Bxke 3aimydeHa a0 6oporsou 3 TO3, MoXkHa CcTBepKyBaTH, o Pani €Bponu Hemae
HEOOXiHOCTI MpeIMETHO 3aiMaTucs Li€lo mpobiaeMoro. AJie JUisi TaKOro BUCHOBKY HEMa€ IiJcTaB: 00poTh0a 3
TO3 HacTIIBKY CKIIAIHA, [0 HEOOX1HO 00’ €THATH BCI MOXKITUBI 3yCHILIS JUTSL y BCIX MOMKIIMBHX HaIlpsIMKax 13 3a-
JMyYEeHHSIM THX BUKOHABIIIB, K HAWKpAIe MiIXOIATh JUTS JOCSITHEHHS 3a3HaucHuX 1iieil. Pama €Bpomny, 30KkpemMa
EKII3, MatoTh yHiKaJIbHI MOXKIIMBOCTI 1 J0Ope 3apekoMeHayBaitn cede y chepi KpuMiHaIBHO-ITPaBOBOI CITiBITpaIli
Ta MOXYTh CIIPHUATH ¥ TOTIOBHIOBATH POOOTY BUILCBKA3aHUX OpPraHi3alliif, BUCTYAIOUHU SIK IOCCPEITHIUKH, 3a0e3-
TIEYYFOYH B3a€EMOJIIIO 31 CTpATETIYHUMH ITApTHEPAMH Ta PO3BHBAIOYH CITIBIIpAIlto y Beiid €Bpomni. JisubHicTh Opra-
Hizawii Mae OyTH CyMicHa Ta CKOOpPJMHOBaHa 3 TUMH CTPYKTYpaMmH, sIKi 3acHOBaHi Ta adiniiioBani 3 OOH Tta €C.
e mpuknaz JiMIe 1BOX HAHOIIBIIT 3HAYYIIMX OPTaHi3allii, Ki OepyTh aKTHBHY y4acTh y 60pots0i mpotu TO3 [5].

V wiif ranmysi, Sk 1 B 6ararbox iHIIMX, KOOPAMUHALS Ta PO3IOILI 3aBIaHb BiIrPalOTh BaXKJIMBY POJIb IS
BUKITIOUYCHHS JTyOJIOBaHHS 3aXOJiB Ta iX CYNpPOBOY, III0 MOYXE HETATUBHO BIUIMHYTH Ha €(DEKTUBHICThH KiHIIEBUX
pesynbTariB. BiacyTHicTs BUpa3HOi 3arajbHOI cTparerii oo 3anobiranys ta npunuHeHHs O3 BUSBISETHCS Y BU-
KOPUCTaHHI Pi3HHX ITiIXOJIIB JI0 BU3HAYCHHS 3arp03 Ta PU3HUKIB, BUXiTHUX Big O3, a TAKOXK Y IO3HAYCHH1 MOXKITH-
BUX «BOPOTiB» Ta OIIHKH iIXHHOTO MMOTEHIIiaITy, 110 3HIXKYE e(eKTUBHICTh O00pOTHOH 13 Heto. TO3 «po3BUBAETHCS»
Habararo IIBH/IIIIE, HIX 3JIaTHICTH Aep>KaB JI0 Hel pearyBaru. LI cuTyarliss BUMarae 3acTOCyBaHHS TUTbKU €eK-
THUBHOTO MiIX0Ay 10 60poTh0u 3 TO3, BUSBIEHHS IPIOPUTETIB, IPUHHATTA 3arajJbHUX HOPMATUBIB Ta 3aCTOCYBaH-
HS €IMHUX METOJIIB iX peatizallii MpakKTUYIHOT MisTTbHOCTI 3 pO3KPHUTTs Ta npunuHeHHs TO3.

Mowitopunrosi opranu Pagu €Bponu, 3 0araTopiuHuM J0OCBIZOM Ta BUCOKUM CTYyIEHEM crelializamii y
pi3HUX cdepax, moBys3anux 3 TO3, 37aTHI BUpINIyBaTH OaraToacreKkTHI MpoOiieMu, TIOB)s3aHi 3 00POTHOO0I0 MPOTH
TO3 y 3aranpHO€EBpONEHCHKOMY KOHTEKCTI. L{i opranu He IuIle aKTHBHO CIIPHUSIOTH €(PEKTUBHOMY BUKOPHCTAHHIO
Ta 3/IiICHeHHIO KOHBeHIIi Pagu €Bporw, mo crocyroThes pizHux Gopm O3, anie TaKoXK TOTYIOTh ITiKaBi JOTOBIII,
B SIKUX PO3KPHUBAIOTHCS KOHKPETHI HEJOMIKH MPAaKTUYHOT POOOTH, 1 HABITh HEOOXiTHICTh BHECEHHS 3MIH 10 HOD-
MaTHBHI JOKYMEHTH. BOHU TakoX OpraHi3yloTh YHCIICHHI 3aX01¥ Ui 300py iH(popMaIii Ta ImiIBUIICHHS PiBHS
0013HAHOCTI MO0 BAXIMBOCTI JOTPUMAHHS IUX KOHBeHIIH. [IpoTe, BUAaeThCs, IO A YXBAJICHHS 3arajbHOTO
migxomy mo TO3 g0cBij UX crieliani30BaHUX KOMITETiB MOTpeOye OIIbII0T CKOOPTUHOBAHOCTI.

OpHak, He3Ba)Kalo4UM Ha ICHYBaHHS YMCJIEHHOTO IPAaBOBOT0 IHCTPYMEHTapito, npuifHaToro moao TO3, sk
1 paHilie BiJICyTHS paMKOBa 3arajlbHOEBPOIICHCbKa OCHOBA Ta 3araJIbHUH CTpaTeriyHui MiIXia yCiX JepKaB-uie-
HiB 10 BupimenHs npodaemu TO3. HeoOxiHO BpaxoByBaTH TaKOX, 110 YMM BHUIIUKA PIBEHb IHTEpHAI[IOHAII3AIIIT
3IIOYMHHOCTI, THM O1JIbIIl AKTUBHOKO Ma€ OyTH B3aEMOJIisI JIeprKaB 100 OOPOTHOM 3 HElo. 3 OISy Ha IPaKTHYHUHA
JIOCBi/I MOXKHA 3pOOMTH BUCHOBOK, LII0 HAWOUIBII YCIIIITHO 11€ BiAOYBAa€ThCS Y paMKax Mi>KHApOIHUX OpraHizaiiil.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

AJpKe ChOTOTHI cPOPMYBAITUCS 1 TIIOTH «IIpOodeciiiHi» 3ITOUYNHHI YTPyTIOBaHHS, SIKi aKTHBHO BUKOPUCTOBYIOTH IIPO-
TaJIMHYU JICPXKABHOI BTN 3 METOIO 31HCHEHHS CBOIX aKIliil Ta MPOTHIIT MPaBOOXOPOHHUM OopraHam. BoHu Hepin-
KO MPOBOJIATH aKIIil B pi3HUX cepax 3II0YMHHOTO Oi3Hecy (30KpeMa, y chepi MixKaep>KaBHOTO 00iry HapKOTHKIB,
KpeauTHO-(h1HAHCOBIH Ta KOMepLiiiHii cdepax, TOpriBii 30po€r0, aHTUKBAPIaTOM, Pali0AKTUBHUMH PEUOBUHAMU
TOIIO). SIK IPaBUJIO iX JiSUTBHICTH, OB’ sI3aHa 13 BiIMUBaHHAM «OpYIHUX TPOIIeh», a Ile CTAHOBHTh MiXKHAPOJIHY,
aJKe MPaKTHUYHO BCIM JIep)KaBaM 3aBJIa€TbCs €KOHOMivHa IKofa [6, c. 434].

Ha cydacHOMy eTami MiKHapOJHE CITIBTOBAPUCTBO 3IIHCHIOE MPOIENypy BiJNpaIfoBaHHS MOTITHYHOT
JIOMOBJIEHOCTI 11010 (hOpMYBaHHS IIOOATBHUX 3yCHIIb Y 60POTHO1 3 pI3HOMAHITHUMH BUBaMH 3JIOYMHHOCTI, 30-
KpeMa 3JI0YMHHOCTI, III0 BUXOAUTH 32 MEXIi ACpKaBH YU BUMHAETHCS OPraHi30BaHIMH 3JI0OYMHHUMH YTPYIIOBaH-
HSIMH, JTO CKJIQJy SKUX, K IPABHUIIO, BXOISITh TPOMAJSIHA Pi3HUX JepikaB. Y Hall yac 0arato KpaiH i MbKHApOITHUX
OpraHi3aiiid ye CTBOPWIO KOHCOJIJAIi0 Y muTanHi 60pote0u 3 O3, y Tomy umcii y cdepi ¢inancis (HATO,
Pana €pomnu, €Bpornetickkuii Coros, Opranizamis O0’eqnanux Hariii, MixkHapogHa oprasizaiisi KpuMiHaJIEHOT
noninii (IaTepmnon) Tomo).

HaykoBI1i BHOKpEMITIOIOTH JIBa MAXOAM MI0A0 3abe3neueHHs 3anoOirands O3 Ta 00poThOU 3 HEW: «Y
MEPIIOMY BHITAJIKYy 3aro0IraHHs OpPTraHi30BaHil 3JIOYUMHHOCTI 3MIHCHIOIOTH TPAaBOOXOPOHHI OpTraHu 3arajom 0e3
CTBOPEHHS CHelialIbHUX OPraHiB, MOKIMKAHUX 3a00irTy opranizoBaniil 3nounHaocti (Hinepnanan).

Jpyruii BapiaHT OUTBII IPAKTUYHUHN JIJIS1 BAKOPUCTAHHS IHIIMMHU KpaiHaMu B 00pOTHO1 3 OpraHi30BaHOO
3II0YMHHICTIO. BiH xapakrepHuil 11 Takux kpaiH, sk CLIA, Itanis, Benuxko6puranis, [Tonbma, Xopsatis» [7, c.
145].

CborojHi 3HauHa 4aCTHHA €BPOINEHCHKUX KpaiH JOTPUMYETHCSA Miaxoay B 00poTs6i 3 O3 3a J0MOMOro0
OpTraHiB, fKi BXOAATH J0 KPUMIHAIBHOI IOCTHIII. AJie € KpaiHH, SKi BIPOBaPKYIOTh aqMIHICTPATUBHUHN TiAXiJI.
3okpema, Hinepnanau, Mo He 3aCTOCOBYIOTh 3BUYAMHUM MiAXi 1 HE BBAXKAIOTh HOTO OCHOBHHMM Yy mipoTuiii O3.
3 90-X p. y KpaiHi IOYaiu BIPOBaPKyBaTH HOBY MOJIENb, sika 3 MeToro 3anobiranHs O3 JOMOBHWIIA JisUTBHICTD
MPaBOOXOPOHHUX opraHiB. B Hizeprmanmax ni€ 3aKOH MPO CTHMYITIOBAHHS YE€CHOI OLIHKHU YPSIOM, SIKUi HaOyB
guHHOCTI ¥ 2003 p. Ileli 3akoH Haroyomye, MO0 «IEePEeBIpATH KpUMiHAIBHE MHUHYJIC 3assBHUKIB HA OTPUMaHHS
JeH3iH, cyocuaiit abo TeHepiB, TaK 3aXHINAI0YM YPsiT BiJl HECHABMUCHOTO HAJaHHS HOBUX MOXKIIMBOCTEH JIIs
BYMHCHHS KPUMIiHAJIBHHUX MPaBONOpYIIeHb. [IpaBo Ha mepeBipKy Mae IeHTpaibHa a00 MicIieBa aIMiHICTpaIlis 3a
JIOTIOMOTOFO JIOCTYITY JI0 BinoBiaHOI iH(opmarii» [8, c. 163].

Orxe, 6opothba 3 O3 B Hifepnanaax Mae MpeBEeHTUBHUI XapaKTep Ta MMOKJIaJeHa Ha BUKOHABYI OpraHu
Bnanu. Kpim toro, nporuaist O3 Ta kopyImuii B i KpaiHi BiiOyBaeThCs HA IHCTUTYLIOHAIIBHOMY Ta IPOLETYPHOMY
piBHsX. [TommpeHUMH € TIIACHICTD Ta 3BITHICTH y TAaHOMY ITUTAHHI.

Hazazsuuaiino ckimagHoIo € cucteMa npaBooxopoHHux opratiB CLIA, sxa moennye i ¢penepainbHi, i Mic-
nesi cTpykrypu. ®enepanbhi oprann CIIA 30kpeMa 3aiimMaroTbess 00poTh0010 3 O3, X HaApaxOBYEThCs OLIBIIE
cimaecaru. Cepel HUX MOKHA BUOKPEMHUTH JIEKUJIbKA, OCHOBHE 3aBIaHH sAKUX nojsrae y npotunii O3: «1) ObP
(denepanbHe OOPO PO3CIiAyBaHb); 2) MPOKyparypa; 3) BEIMKe XKypi, SIKe CKIATAEThCS 3 23 MPUCHKHUX 1 € opra-
HOM JOCYJIOBOTO PO3CIidyBaHHs. Pe3ynsraroM po3nisiay crpaBu Bemukum xypi Moxke OyTu abo ii mpUIHHEHHS,
a0o0 HaIpaBIIeHHS JI0 CYly 3 OOBHHYBAJILHUM BHCHOBKOMY [9, c. 142].

V pamkax [Iporpamu 60poTsou 3 O3 ypsigom CIITA Oyino cTBopeHo 00’ € 1HAHHS, SIKE HA3UBAETHCS « YIapHi
CHJIN» Ta 3HAXOIUTHCS i1 Oe3mocepeIHIM KepiBHUIITBOM 3 00Ky MiHicTepcTBa toctutlii CILIA. Bapro 3a3HaunTH,
[0 OCHOBHOIO METOIO IILOT0 00’ €IHAHHS € BUsIBIICHHS Tpyn O3 Ta MOIIYK JI0Ka3iB iX 3JI04MHHOT TismbHOCTI. Hop-
MaTHBHY 0a3y HOTO JiSUTBHOCTI CKJIAJIAI0Th KPUMiHAIBHO-TIPOIECYaTbHE 3aKOHOIABCTRO 1 CIIeliaibHi 1HCTPYKII
Minictepctpa roctuuii CIIIA. Otxe, 3anobiranus O3 y CHIA mpoBoguThes, sIK MpaBUilo, Ha JBOX HampsMKax:
3arajJbHOMY 1 CIIEI[iaIbHOMY.

Konrpec CILIA B 1970 p. yxBayiuB 3aKoH II0JI0 OpraHi3alliif, MoB’A3aHUX 3 PEKETOM Ta KOpyIii€o «the
Racketeer Influenced and Corrupt Organizations Acty, 3aBranHsaM skoro Oyno «BukopinenHs: O3 B CILIA 3a moro-
MOTOI0 TIOCHJICHHSI BUMOT 3aKOHY ITpH 300pi 10Ka3iB, KpUMiHaJi3allii HOBUX JisiHb, IPU3HAUYEHHs TOKapaHb 1 3a-
CTOCYBaHHS HIIUX IOPUIUIHUX 3aC00IB JI0 HEJETAIBHOI JisSUTBHOCTI, TIOB’13aHO1 3 OPTaHI30BaHOIO 3JI0YUHHICTIOM
[9, c. 143].

VY BenukoOpuranii B 2006 p. Takox Oyna crBopeHa Ciry:x0a 3 60poThOH 3 HAHOLIBIIT HEOE3MEeYHOI0 Opra-
HizoBaHoto 3nmo4ynHHICTIO SOCA (Serious Organised Crime Agency), OCHOBHUMH HallpsiMaMHU JisUIBHOCTI SIKOI €
«TMPOBEJCHHS PO LITAKTHIHOT pOOOTH 1010 00I13HAHOCTI HACEIICHHSI PO OPraHi30BaHy 3JIOUHHHICTh; PO3KPHUTTS
KPUMiHAIBHUX CIPAB 1 301IBIICHHS 00CATY MMOBEPHEHHUX KOIITIB, OTPHMAHUX HE3aKOHHUM IIISIXOM; YITPOBa[KEH-
HsI HOBITHIX CITOCOOIB OOPOTHOM 3 OpraHizoBaHOIO 3M0YMHHICTIO. EdexTuBHicTh MisitbHOCTI SOCA MiATBEpIKY-
I0Th 301JIBIIEHHS 00CSTIB BUIy4eHHUX MaifHa 1 rpomeil yuacHuKiB O3I Ta 301/IbIIeHHS KITBKOCTI PO3KPUTHX Y Ja-
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AHgpocoBuy J1.
3apyb6ixHuIA AoCBIiA NPOTUAIT OpraHi3oBaHilh 3N10YNMHHOCTI y cdepi piHaHCIB Ta MOXIMBOCTI AOro 3aCTOCYBaHHS ...

Hili cdepi 310unHIB. 30KpemMa, 3 2007 o 2008 pp. y kpaiHi Ta 3a kopmpoHoM Ciryx0a Oyno kKOH(DICKOBaHO OJIU3BKO
90 1 HapkotukiB kiacy A» [10, c. 180].

EdexTrBHOIO € crcTeMa opraHi3aiiifHO-IpaBoBUX MexaHi3MiB npotuii O3 B Itanii, amke 11 BUpilieH-
HsI IILOTO MIUTAHHS B3a€MOJIIIOTH ICPXKABHI YCTAaHOBHU Ta TPOMaJIChKi opranizauii. [lapmameHT ctBopuB ['eHepanbHy
Pany 3 60poThOM 3 OpraHi30BaHOO 3JIOYHHHICTIO, TIOPSIJT 3 SKOFO 3aCHOBaHI OKPYXKHI YIIpaBIiHHA i3 60poThou 3 O3
Ta Madieto, a Takox — JlepkaBHe yrpasiiHH: 3 00poThOU 3 Madieto. 3aBIaHHs 3a3HAYEHOTO OpraHy Taki: po3poo-
Ka cTpareriii 60pote0u 3 O3; parioHamizalis pecypcis, o BUIUIEH] 1yt 60poThou 3 O3, MPUIAHSTTS BiIMOBIIHUX
JIUPEKTUB, SIKi CIIPAMOBAHI Ha YCYHEHHsI HEOMIKIB UM HeeeKTUBHUX Iiil. BapTo 3a3HauuTH, mo Itanis € ogHiero
3 KpaiH, 110 BiIMOBJISIETHCS BU3HABATH HEOOXITHICTh po3Cyay y posciimyBanHi. Kpim Toro, «y ckiazi ['enepaib-
HOT IPOKypaTypH ITamii CTBOpEHO ONepaTUBHO-CIIIAUe YIIPaBIiHHS 3 00POTHOM 3 OPTaHiI30BAHOIO 3JIOYUHHICTIO Ta
Madiero» [11]. Bei 3a3HaveHi Buiie 3axonu eekTuBHI B MexaHi3mi npotuaii O3 ta kopymmii B [Taii.

Itamist € kpaiHOtO, IO Ma€ «HAA3BHYANHE 3aKOHOJABCTBOY» Ta BEIHUKY KITBKICTh HOPMATUBHO-IIPABOBHUX
aKTiB, IO cpsMOBaHi Ha 60poTEOy 3 O3. A 3a3HaueHi BHUIIE JIep)KaBHI OpraHd (GOPMYIOTh €JJMHY CUCTEMY TIPO-
tuaii O3 B Itanii. KoxxHi 6 Mic. MiHICTp BHYTPILIHIX CIpaB Iepel MaplaMeHTOM 3BITy€ PO MpoBeJeHy poOoTy
Ta KOXKHOTO POKY JIOTIOBIJIA€ TIPO pE3yJbTaT BUPIMICHHS Mpobiem, siki 1o’ s3aHi 3 O3. Sk 6aunmo, HaHOUTBII
YCHIIIHOIO KpaiHow y 1iit cdepi € [Tamia. YV uiid kpaini st npotuaii O3 cTBOpeHO HaA3BUYalHE 3aKOHOABCTBO,
SIK€ MICTUTB HOPMH 1110 € )KOPCTKUMHU 010 O0pOTHOH 13 Mapio3HUMU OpraHi3allisMu.

BucnoBku. OTxe, [UId Cyd4acHUX JepkaB MPUTAMaHHI 3arajibHi TEHACHLIi pO3BUTKY 1 TpaHchopmaii
3II0YMHHOCTI, sIka HaOyBa€e OpPraHi30BaHOTO, MIXKHAPOIAHOTO XapakTepy. YacTo 3;70unH OyB pO3MOYaTHi B OHIH
JIepKaBi, a 3aKIHYY€ThCS — B 1HIIIH, 1HO1 rpyna 3I0YMHIB OXOIUIIOE TEPUTOPIT JEKIIBKOX JepKaB.

[TpoanamnizyBaBiu 1ocBix 60poteou 3 O3 y cdepi GiHaHCIB pi3HUX 3apyOIKHUX JIepKaB, MOYKHA 3pOOUTH
BHUCHOBKH IIPO BUKOPUCTaHI HUMH 3acobu Ta MexaHi3mu. Hacammepen icHyroTh ABa miaxoau y npotuzii O3: 1)
MIPEBEHTUBHUM xapakrep mpoTtuii O3, 3aiiicCHeHHs 3aX0/iB 1moa0 3anodiranHs O3 mpaBOOXOPOHHUMH OpraHa-
mu (Hinepnannn); 2) apyruit niaxia — koiau npotuais O3 301iCHIOIOTECA TPABOOXOPOHHUMHU OpraHaMu pa3oM i3
CreIiaIbHUMY OpraHaMu (OCTaHHIHM BapiaHT € OB MPAKTHYHUM y OOpPOTHO1 3 OPraHi30BaHOIO 3JIOUYMHHICTIO Ta
xapaktepHuii g CLLIA, BenukoOpuranii, ITanii, [Tonsmi, Xopsarii).

[To3utuBHUM J0CBioM y 60poTh0Oi 3 O3 € nocBin Itamii, 30kpema 11010 CTBOPEHHS HAA3BUYaWHOTO 3a-
KOHOJIaBCTBa y 1iil chepi, a TakoK HAsIBHOCTI €UHOT CUCTEMH aJMiHICTPAaTUBHUX, KPUMiHAIBHO-TIPOLIECYATbHUX,
KpUMIHAIILHO-TIPABOBUX 3ac00iB MpoTHIii O3, BUCOKOTO PiBHS KOOPAWHAIIIT MiXK IPaBOOXOPOHHUMH Ta CYTOBUMH
opranamu. OTOX, YCIIITHUNA JOCBi] 3apyOKHUX KpaiH MOXKHA 3aCTOCOBYBATH B YKpaiHi y 60poTs0i 3 O3 y cdepi
¢iHaHCiB.

OkpiMm TOTO, OO MpoTHCTOSITH KoHCcOomiaarii O3, HeoOXiHa KOOPIMHAILIS 3yCHITh Ta B3aEMOJIIs YCiX Jep-
kaB, skl BXoJsATh 110 ckiany OOH ta €C, 3a nocepenaunteom Pamu €Bpomnu Ta LleHTpy 13 MIXHAPOIHOTO TOTIe-
PEIKEeHHS 3II0YMHHOCTI. BiJ MpaBoOXOpOHHUX OpraHiB NOTPiOHA TiCHA cHiBIpalls y IpaBoBiii cdepi, HeoOXiTHOO
TaKOX € TapMOHi3allisl HAIIOHAILHOTO 3aKOHOMABCTBA 3 MIKHAPOJHHUM, CTBOPEHHs YHI()iKOBaHOT HOPMAaTHBHO-
mpaBoBoi 0a3u B iHTepecax ycix KpaiH. be3 cmiBmpalii Ta akTHBHOT'O MOIIYKY 3arajibHUX MiIX0AiB 10 npotuaii O3
HEMOXKITUBO OyJie TOCATTH CepHO3HUX MO3UTUBHUX PE3yNBTATIB y il cdepi.
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CTAHOBJEHHS NPUHLANTY MPABOBOI BUSHAYEHOCTI B IOPU-
JUYHUX MO3ULISAX KOHCTUTYUIAHOI'O CYAY YKPATHU
(HA TTIPUKJIAJII PIINEHb KOHCTUTYLIMHOI'O CYAY YKPATHHU 3A
MEPIOJ 3 1996 I1O 2005 PIK)

Jlocnioaceno numanns opmysants i Cmanosnenus nioxo0ie 00 po3yMiHHs Md 3aCMOCYSAHNS RPUHYUNY NPAGO-
801 6U3HAUEHOCMI 5IK eLEMEHIMY BePXOBEHCMBA NPasa 6 opuduyHux nosuyisx Koncmumyyitinoeo Cydy Ykpainu 3a nepi-
00 3 1996 no 2005 pp. 3pobneno eucrosok npo nioxoou Koncmumyyitinozo Cyoy Yxpainu wo0o 3a3naieno2o numanHs.

Knrwouoei cnosa: npasosa uznauenicms, cKiado6i 6epX08eHCMEA NPABaA; 3aKOHHICMb, 3aD0POHA C8ABIILHOC-
mi,; npunyunu npasa, Koncmumyyiunut Cyo Yrpainu.

Bogatiuk O.

Formation of the principle of legal certainty in the legal positions of the Constitutional Court of Ukraine (On
the example of decisions of the Constitutional Court of Ukraine for the period from 1996 to 2005)

Research on the formation of approaches to understanding and applying the principle of legal certainty as an
element of the rule of law in the legal positions of the Constitutional Court of Ukraine for the period from 1996 to 2005.
The conclusion about the approaches of the Constitutional Court of Ukraine on this issue is made.

Examining the activities of the Constitutional Court of Ukraine in the period from 1996 to 2005, it can be noted
that the Constitutional Court of Ukraine in its acts and legal positions does not give a clear definition of the principle
of legal certainty.

At the same time, the formation of the approaches of the Constitutional Court of Ukraine to the application of
the principle of legal certainty is carried out through the definition of its components.

The main components of the principles of legal certainty, the formation and development of which are reflected
in the legal positions of the Constitutional Court of Ukraine for the above period are: stability, predictability, legality
(unambiguity and accuracy of legal norms), prohibition of retroactive effect of law, unambiguous legal regulation and
accuracy interpretation of the rule of law.

Keywords: legal certainty;, components of the rule of law, legality; prohibition of arbitrariness; principles of
law; Constitutional Court of Ukraine.

IMocTanoBKka mpo6aemu. HacmigkoM HeycTaJeHOCTI MJIXOMIB 10 pO3yMiHHS TIOHSATH Ta Kareropii 3a-
raJbHOI Teopii mpaBa € 6e3cucTeMHe iX 3acTocyBaHHs. OIHUM i3 TaKUX MOHATH € IPAaBOBA BU3HAYCHICTHY, SKY
BHKOPHCTOBYE SIK OCHOBOTIOJIOKHUH MPUHIIUT €BPOINEUCHKII Cy/l 3 TIpaB IIOANHY. TioyMadeHHs, sike HanaB €Bpo-
MEHCHKUH CY/ 3 IPaB JIOAMHY [[bOMY ITOHSATTIO, 3HAXOIUTH MOCTYIIOBY IMIUICMEHTAIIIO B TPABOBIii cUCTeMi YKpa-
oM. [HTEpHIpeTartito Ta MpakTUYHE 3aCTOCYBAaHH IPHHITUITY IIPABOBOi BU3HAYCHOCTI SIK €JIEMEHTY BEPXOBCHCTBA
nmpaBa Takox 3aidcHIoe Koncturyuiiauii Cyn Ykpainu B CBOiM uMMaliil mpakTumi. BaximMBicTh 3acTOCyBaHHS
KOHCTHUTYIIIITHOTO TIOJIOKEHHS PO «JIIF0 BEPXOBEHCTBA MpaBa B YKpaiHi» 3yMOBITIO€ HEOOXITHICTh TOKTPUHAIBHO-
TO JOCHIKEHHS CKJIaJOBUX BEPXOBEHCTBA MPABa, OMHUM 3 SIKMX € TIPUHIIUI TPABOBOT BU3HAYCHOCTI.

AHaJIi3 oCTaHHIX A0CTiIKeHb i mydsikauiii. [IpuHIMIT TpaBOBOT BU3HAYCHOCTI TOCIIKYBaJU TaKi BUe-
Hi, sk M. T'yneraii, JI. boraduosa, A. IIpuiimak, C. ['onosarwuii, C. [Torpeonsik, M. CaBuuH Ta iH.

Meta pocaimxkenns. Busnauntu migxoau Korcrutyniitnoro Cymy YkpaiHu 10 po3yMiHHS 3MiCTy TIpUH-
IIUITY [TPaBOBOI BU3HAYCHOCTI Y HOTO IOPUAMYHUX MO3HUIIISIX, 30KpeMa depe3 TOCIIHKEHHs TaKUX MiXO/IB Y mepi-
on mismeHOCTI KoHctuTtyniiHoro Cyny Ykpainu 3 1996 mo 2005 pp.

Bukiax ocHOBHOTo Martepiaiy AocaimkeHHs. Po3risgaouu MUTaHH CTAHOBJICHHS PUHIIUITY MIPaBO-
BOT BU3HAYCHOCTI B OpUAWYHHUX To3ullissx KoncruryuiliHoro Cymy VkpaiHu, mepr 3a Bce BapTO HallaTH YiTKeE
BU3HAYCHHS MOHATTIO «IIPABOBA BU3HAYCHICTHY.

© OkcaHa Borariok, 2022
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

[Tin «paBOBOIO BU3HAYCHICTIO», SIK MPABUIIO, B FOPUAMYHIN JiTeparypi po3yMitOTh IPUHIIMIT TPABOBOL
CHCTEMH 32 SIKUM JIFOIMHI TAPAHTYETHCS Ta HATAETHCS MOKIIMBICTh TUTAHYBATH Ta BYMHSATH JIiT i3 BHCBHEHICTIO, IO
iif BioMo (2060 Moke OyTH BiZIOMO) IMPO MIPABOBI HACIIIKY TaKUX JTiH.

Sk 3a3nauae C. I1. [Torpebusk: «Bumora BU3HAYEHOCTI MPABOBUX HOPM — OJIHA 3 MIEPIIOYSPTOBUX BUMOT,
10 BUCYBAIOThLCS JIFOAMHOIO JIO TIpaBa. [HAuBI, 3aMIlIeHHUH BiU-HA-BIY i3 CYCIIIBCTBOM, JCPKABOIO — Ma€ TPaBO
BHUMarar, o6 ifomy OyJi0 OCTaHHBOIO TOYHO BKa3aHO, YOTO BiJl HbOTO XOUYTb 1 K1 MeXi HOMY cTaBisATh. JIoriuHo
[Ie TIpaBO Ha BU3HAUCHICTh MPABOBHUX HOPM € OJIHE 3 HAMOLIBII HEBLI €EMHHX TPaB JIKOACHKOT 0COOUCTOCTI, SIKe
TLIBKU 001 MOXHa ySIBUTH; 6€3 HbOTO, IO CYTi, B3arajii Hi PO sIKe «IIpaBo» He Moxe Htucs» [1, c. 297].

Bapro akmeHTyBaTH yBary, o IpHHINI «IIPABOBOI BU3HAUYCHOCTI» 3a3BHYAH pO3MISAAETHCS K HAWTOJI0-
BHIllIa CKJI3I0Ba BEPXOBEHCTBA MpaBa, HOro HeoOX1IHUI HACHIIIOK Ta yMOBa peaizallii.

«B ymMoBax BepXOBEHCTBA IpaBa MPaBOBI HOPMU Ta IX JpKepena (HOPMaTHBHO-TIPABOBI aKTH Ta iH.) IMO-
BHHHI BIJIIIOBiJaTH NPUHIIUITY IPAaBOBOi BU3HAUEHOCTI, a00 meBHOCTI (aHrI. legal certainty). Lleit nmpuHuumm, iHOA1
IMEHYIOTh TIPaBOBOIO cTa0IbHICTIO (HIM. «Rechtssicherheit»), — mmpoka KoHIIEIIis, CTPUKHEM SKOI € Tependa-
YyyBaHiCTh. BiH BUMarae, 30Kkpema, o0u MpaBOBi aKTH 3a3[aJIeriib ONPUIIOIHIOBAINCS, JTisUIM Ha MallOyTHE, OyIH
SICHUMH, TIPOCTHUMH, TOYHUMH, YITKHMH 1 HECYyIepEUwIMBUMHU. 3aCTOCYBaHHS aKTiB MMOBHHHE OYTH mependavdyBa-
HUM JUTs iHIUBIIBY, — 3a3Ha4ae C. I1. [Torpebwnsik [1, c. 297-298].

«KoHcTHTYIIT CydacHUX JEMOKPAaTUYHHX JEP)KaB € YOCOOJICHHSM 3araJbHOJIONCHKUX 1 HAIllOHAIBHUX
LIHHOCTEH, Y TOMY YHCJIi BEpXOBEHCTBA TpaBa (IIPaBOBIA JIsA) Ta HOTO CKJIaTHHUKIB, IO 3HAXOAUTH CBIi MPOSB Yy
BTUICHHI y 1IbOMY (DyHIIAMEHTAILHOMY 3aKOHI OCHOBOITOJIOXHHX TIPaB 1 CBOOOJ JFOMUHM, MiIOPSIIKYBaHHI BCi€i
JUSITEHOCTI JiepKaBy mpasaM i cBoOomaM Ta ii 3B’s13aHoCcTi HUMH. Lle Hajae ropuanyHiil cuctemi cTabinbHOCTI i
BH3HAYEHOCTI, III0 CTAHOBUTH OJJHY 3 BU3HAYAILHUX YMOB BEPXOBEHCTBA TpaBa (IIpaBoBIas)» [2].

Amnani3z Korcrutyuii Ykpainu (B Tomy uncii ctareit 8,57,58 Koncrutyuii Ykpainu) aae 3Mory 3poOuT
BHCHOBOK, III0 MPUHIIMIT IPABOBOT BU3HAUEHOCTI cripuitHATHH KoHcTHTYIiEr0 YKpaiHu Ta KOHCTUTYIIHHUM TIpa-
BomnopsiAkoM Ykpainu. Taki BUCHOBKHM MOXYTh OyTH MiATBEPAXKEHI BiAMOBITHOIO MPaKTHKOI0 KOHCTHTYLIHHOTO
Cyny Vkpaiau' [3].

Amnani3 npaktuku Koncrutyniitnoro Cyny YkpaiHu fa€e 3Mory CTBEpKYBaTu mpo (GopMyBaHHS MiAXOLY
JI0 PO3YMIHHS TIPUHITUITY «IIPaBOBOT BU3HAYCHOCTI» BIepie y Horo pimienHi Big 13 tpaBHsa 1997 p. Ne 1-3m y
CIIpaBi IIOI0 HECYMICHOCTI eIy TaTCHKOTO MaHaara. Y pillleHHI IPUHIUI PAaBOBOT BUHAYCHOCTI PO3IIISIAETHCS
Kpi3b PU3MY 3arajJJbHOTO IPUHITUITY IpaBa, SKa rapaHTye MPaBoOBYy CTabIIbHICTh — MPUHITUIT 3a00POHHU 3BOPOTHOT
nii'y daci 3akoHiB. Sk 3a3Hauae Koncrutyuiitauii Cyn Ykpainu, mo «3akpiluieHHs IPUHIUIY 3a00pOHH 3BOPOTHOL
i1 3aKOHIB y Yaci Ha KOHCTUTYIIHHOMY piBHI € TapaHTi€l0 cTabUTLHOCTI CYCIIJIBbHUX BIIHOCHH, MTOPODKYIOUH Y
IpOMaJIsiH BIIEBHEHICTh y TOMY, L0 iXHE iCHyIOUE€ CTaHOBHILE HEe Oyne MoripiieHe NPUHHATTAM OUIbLI Mi3HBOTO
3aKoHy» [4].

Hageneni y pimenni Bix 13 tpaBua 1997 p. Ne 1-3n BucHoBku KoncrutyuiitHoro Cyny YkpaiHu JaroTh
3MOTY 3pOOUTH OOTPYHTOBaHE MPHITYIIEHHS PO Te, 110 (opMyBaHHS 0puIu4HO1 no3uiii Koncturyuiinoro Cyny
VYkpaiHu mo10 NPUHIKITY TPAaBOBOi BU3HAYEHOCTI BiIOYBaIOCh caMe y IbOMY PIllICHHI, Yepe3 3aKPITUICHHS «CTa-
OUTEHOCTI» Ta «IPABOBOI IIEBHOCTI» SIK KOHCTUTYIIHHUX TapaHTil, SKi € CYTHICHUMU O3HaKaMU MIPHHIINITY TPaBo-
BOT BU3HAYEHOCTI.

[Mopanpmwvii po3BUTOK KOHIIETIIIT «ITPaBOBOI BU3HAUEHOCTI» BiIOYBCS y IOpHANYHIN mo3utlii KoHctury-
uiinoro Cyny Ykpainu Big 30 sxoTHs 1997 poky y pimenni Ne 5-3m («cmpaBa K.I. Yerumenkay) [5]. Konctury-
nidauit Cyn YkpaiHu BUXOIUB 3 TOTO, 1[0 HETIOBHOTA HOPMH TIPaBa, ii CyNepedHicTh IMIO/0 1HIIIOT HOPMH, a TAKOXK
HE3PO3YMUIICTh CHPUYUHSIOTH HEOJHAKOBE 3aCTOCYBAaHHS HOPM MAaTepialIbHOTO IMpaBa Ta MOXYThH IPHUBECTH 10
CBaBULISA, @ OTXKE — JIO TIOPYIICHHS NMPUHIIUIIIB PIBHOCTI, CIIPABEUIMBOCTI  BEPXOBEHCTBA TPaBa, 10 3yMOBIIOE
HEOTPUMAHHS IPHHIIUITY «IPAaBOBOI BUZHAYCHOCTI.

Bapto 3ayBaxutu, o sk y piniensi Big 13 TpaBas 1997 p. Ne 1-3m, Tak i B pimrenni Big 30 sxoBTHS 1997 p.
Ne 5-3m, Koncruryuiiinuii Cyn YkpaiHu mpsiMo He HaJaBaB BU3HAUEHHS MOHATTIO «IIPaBOBa BHU3HAYECHICTHY Ta
HOTO CKJIaJIOBUX, a JIMIIE OOMEXHUBCS BU3HAYCHHSIM HOTO €JIEMEHTIB — CTablIbHICTh Ta Mepe0avyBaHiCThb.

«[lo3ask cymoBi pillleHHS MOXKYTh YCTAaHOBIIIOBATH, PO3BUBATH 1 MPOSCHIOBATH IPUITACH TIPaBa, X MpH-
CTYTIHICTB € CKJIaZ0BOIO IOPUANYHOI BU3HaYeHOCTi. OOMEXEHHS IOA0 [IFOTO MOXYTh OyTH BUIIPABIAHIMH, SKIIIO
iX METOIO € 3aXHUCT TpaB OCOOH, MPUMIpPOM, IPAB HEMOBHOJITHIX Y KPUMIHAIEHUX CIIPaBax», — 3ayBaXye B KO-

!0co6nuBy yBary aBTop xoue 3BepHYTH Ha Te, IO y Tiepion 3 1996 mo 2005 poku Koncturyuiiamii Cyn Yipainu y cBoix
aKTax Ta FOPUIMYHUX IO3UINAX TaK i He HaJaB YiTKOrO BU3HAYCHHs IPHHIMITY TPABOBOi BU3HAYEHOCTi. X04a BiOYBCS PO3BUTOK
CKJIQJIOBHX IPHUHIIMILY IIPAaBOBOi BU3HAYEHOCTI B TrymaueHHsAX Koncrutyniitnoro Cyny Ykpainu.
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MEHTapi J0 JOKyMeHTa «MipHiIo MpaBoBIaIss», YXBaineHoro Ha 106-My mieHapHOMY 3acinaHHi Benenilchkoi
Kowmicii 11-12 6epesnst 2016 poky C. T'onmosaruti [6].

Hactynmaum kpokoM y mismibHOCTI KoHcTruTymiiHoro Cymy Ykpainu 1moj0 ¢opMyBaHHS ITiIXOIB JI0 CTa-
HOBJICHHSI IPUHIIMITY «IIPaBOBOI BU3HAYEHOCT» B HMOro IOPUAMYHUX MO3UIsAX cTaB BUCHOBOK Bix 02.06.1999
Ne 2-8/99. V BucnoBky Koncruryniiinoro Cyny Ykpainu y cripaBi 3a 3BepHeHHIM BepxoBHoi Pagu Ykpainu mpo
HaJIaHHS BUCHOBKY IIIOJIO BiJIMOBIAHOCTI MpoeKTy 3akoHy Ykpainu «lIpo BHeceHHs 3MiH J0 crarti 46 Koncrurymii
VYkpaiam» Bumoram ctareid 157 1 158 Koncrurymii Ykpaiau, Korcrurymiitanii Cyn YkpaiHu HaroJocuB Ha Bax-
JIMBOCTI BU3HAYCHOCTI BIJIHOCHUH MIX JIFOMUHOIO 1 iepkaBoro. Sk 3a3HaueHo B BUCHOBKY Ne 2-B/99: «HasiBHICTE B
KonctuTymii Ykpainu HaJITO JAeTami30BaHUX MOJIOKEHbD, MICIIE SIKHM B IIOTOYHOMY 3aKOHOIABCTBI, TOPOIKYBATH-
Me HeOOXiJHICTh 4acTOro BHECEHHS 3MiH J0 Hei, 110 HEeraTUBHO MO3HAYaTUMEThCS Ha cTablibHOCTI OCHOBHOTO
3akoHy» [7]. ®aktuuno Koncrurymiiiauii Cyn YkpaiHu KOHCTAaTyBaB HasBHICTH 1€ OMHIET CKIIaJOBOT MIPUHITUITY
«TPaBOBOT BU3HAYEHOCTI», a caMe: HaJIe)KHa SIKICTh 3aKOHOAABCTBA (K MepeadadyBaHoOro, Tak i CTabiIbHOTO).

[TpomoBXyrouM CTAHOBJICHHS IIIXOJIB JIO BH3HAYCHHS MPUHIIMITY MPABOBOI BH3HAYCHOCTI y BIACHIH
MpaKTULi Ta PpuanuHuX no3uisx Koncrurynitauit Cyn Ykpainu y pimensi Big 5 kBiTH 2001 p. Ne 3-pni/2001
y CIpaBi 3a KOHCTUTYIiiHEM onanHsaM [Ipe3unenTta Ykpaiau mozo BianosigHocti Koncturymii Yikpainu (koH-
crutyniiiHocTi) 3akony Ykpainu «[Ipo BHECEHHS 3MiH 70 JeSKMX 3aKOHOAABYMX aKTiB YKpaiHw» (cmpaBa mpo
MIOAATKH ) HATOJIOCHUB, IO «[Iisl 3aKOHY ¥ 1HIIIOr0 HOPMAaTHBHO-TIPABOBOTO aKTa HE MOKE IIOIIMPIOBATHCS HA MIPaBO-
BIIHOCHHHU, SIKI BUHUKIIN W 3aKIHYWINCS 10 HAOYyTTS YMHHOCTI UM 3aKOHOM 200 1HITUM HOPMAaTHBHO-TTPABOBUM
aKkTOM. 3aKpiIJICHHS PUHIIUITY HE3BOPOTHOCTI JIiT B 4aci 3aKOHIB Ta iHIIWX HOPMATHBHO-TIPABOBHX aKTiB € TapaH-
Ti€r0 OE3MEeKH JIIOANHN U TPOMaJITHUHA, JIOBIPH JI0 AepxkaBu» [8].

Takum ynHOM, Koncrutyittauii Cyn YkpaiHu TpOJOBKHUB PO3KPUTTS CKIAJOBHX MPUHITUITY TPaBOBOI
BHU3HA4YEHOCTI, HATOJIOCUBILH 1110 3a0€3MeYeHHs CTa01IbHOCTI Ta BU3HAUYEHOCTI MPAaBOBUX BiTHOCHH, SIK1 CIIyTYIOTb
rapaHTi€lo MPABOBOTO CTATYCy OCOOM HEMOXIIMBO Oe3 3a00pOHU 3BOPOTHOI i1 B Yaci 3aKOHY.

Cynnst Koncrurynitinoro Cyny Ykpainu M. 1. Ko3roOpa B okpemiit gymini 3a3HauuB: «Merta 3a00poHU
3BOPOTHOI JIil B 4aci 3aKOHIB — IOCTABUTH 3aCITiH YIIEMJICHHIO TIpaB i CBOOO JItoMHU 3 00Ky Bitaju. HanaHHs 3B0-
POTHOT CHJIM 3aKOHaM, sIKi Iepe0adaroTh PO3IMIUPEHHS 3MIiCTy Ta 00CSTY TIpaB i CBOOOT JIFOIMHU i TPOMAJsTHUHA
4y 3BUTLHEHHS iX BiJl IEBHUX 00OB)S3KIB, HE MOXKE IT1IipBATH BIIEBHEHICTH JIFONIEH y CTAOUTLHOCTI CBOTO IPABOBO-
ro cTanoBwuiia. Ta i caM MPHUHIUIT HE3BOPOTHOCTI [TiT 3aKOHIB Y Yaci 32 YMOB HaJaHHs 3BOPOTHOI CHJIA BHKITFOUHO
THM, SIK1 TTOJTIMIIYOTh MIPABOBE CTAHOBUIIIE 0COOH, OYEBHIHO, HE OyB OM c(hopMyIboBaHH [9].

Hagani 1o nutans BU3HAYEHHS MPUHLMITY paBoBOi Bu3HaueHocTi Konctutyuiitauii Cyn Ykpainu 3Bep-
taBcs B pimnerHi Big 30 TpasHs 2001 p. Ne 7-pri/2001 y cnipaBi 3a KOHCTHTYIIHHUM 3BEpHEHHSIM BiJKPUTOTO aKIli-
OHEpHOTO ToBapHucTBa «Bceykpainchkuii AkiiionepHui banky momo oQiliifHOro TIyMa4eHHs MOJI0KEHD MyHKTY
22 gactuau niepmoi ctarti 92 Koncrutynii Ykpainu, 4acTHH NepIIoi, TPEThOT CTaTTi 2, YaCTUHH MEPIIOi CTaTTi
38 Konekcy Ykpainu npo agMiHiCTpaTHBHI NpaBONOpPYyIIEHHs (CIpaBa Ipo BiINOBIIaNbHICTh IOPUIUYHUX OCi0).

Tak, Koncturyniitanii Cyn YkpaiHu BBaXKa€ «HEMOBHHUM 1 TaKHM, IO HE BiJIMOBiA€ KOHCTUTYIITHOMY
BU3HAYCHHIO YKpaiHU K MPaBOBOI JIep)KaBH, CTAH PETyIIOBAHHS MPUTITHEHHS FOPUIUYHIX OCI0 0 BiIIOBiAaIb-
HOCTI 3a MOPYIICHHS 3aKOHOJABCTBA B MyOIIYHUX cdepax (30Kpema, BiJICYyTHICTh HOPM IIOJI0 CTPOKIB 3aCTOCYBaH-
H$ 3aXOJIiB BIUIUBY, IOPSIKY OCKap>KEHH PillIeHb PO HaKJIaleHHs cTarHeHHs )» [10].

Takum unaOM, KoHcTuTymiitanid Cyn YkpaiHu akIleHTye yBary Ha HeOe3Ielli iCHyBaHHs TPHBAJIOl ITpaK-
THUKH HETIOBHOTO MPAaBOBOTO PETYIIOBAHHS CYCIIJIBHUX BITHOCHH, IO JO3BOJIIE BUOKPEMHUTH I1I€ OIHY CKJIaJIOBY
MPUHINITY IPaBOBOi BU3HAYECHOCTI — OHO3HAYHICTH IIPABOBOTO PETYITIOBAHHS.

3 omisny Ha e JIOTIYHUM BHIAETheA mpumyineHHs, mo Koncrutyuiitnuii Cyn Yipainu B pilieHHi Bijg
30 tpasast 2001 p. Ne 7-pn/2001, kepyrodrch IPUHIMIIOM OJHO3HAYHOCTI SIK €JIEMEHTY MPaBOBOT BU3HAYEHOCTI,
JUAIIIOB BHUCHOBKY, IO TEPEITiK BUIIB FOPUINYHOI BiJIIMTOBIJAIBHOCTI MICTUTh TAKOX 1HII BHJHU, SIKi MIPSIMO HE
sragani B Koncturymii Ykpainu. «Take Tmymauenss 1. 22 4. 1 ¢t. 92 Konctutyiii YkpaiHu IUTKOM 3aKOHOMIpHE
Ta BUIpaBIaHe, aJKEe CTaH CYCHIJIbHUX BITHOCHH Y JIepKaBi BCE IIe HE CTaTHYHHU, a epeOyBae y MOCTIHHOMY
PO3BUTKY, III0 3yMOBJIIOE HEOOXiIHICTh HOBUX BUJIIB FOPUIMYHOI BiIIOBIJABHOCTI, iX TEOPETHYHOI PO3POOKH Ta
3aKOHOJaBYOTO OohopmiteHHs», — 3a3Ha4ae FOpiit Onimuk [11, c. 20].

[Monaneiia nmpakruka Koncrurymiiiaoro Cyny Yipaian — Pimenns Big 10 sxoBtHS 2001 p. Ne 13-prm/2001
y CIpaBi 3a KOHCTUTYLIMHUM MOAaHHSAM YHoBHOBakeHOro BepxoBHoi Pagu Yipainu 3 mpaB JIFOAWHU LIOAO Bifl-
noBigHOCTI KoHCTuTYyIIT YKpaiHn (KOHCTUTYIIHHOCTI) MOJIoKeHb craredd 7, 8 3akoHy Ykpainu «IIpo aepikaBHi
rapaHTii BiIHOBJIEHHs 3a011a/)KeHb TPOMaJISIH YKpaiHu», 3a KOHCTUTYLIHHIM 3BepHeHHsM B. FO. Bopobiiosa, C.
B. JloceBa Ta iHIIMX rpoMajisH 1010 OQIMIHHOTO TIYMadeHHS OJI0KeHb ctare 22, 41, 64 Koncrutyii Ykpainu
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(cmipaBa mpo 3a0MaKEHHS TPOMaJISH), 3aCBiUMIIA 10 OJHO3HAYHICTh € CYTHICHOI O3HAKOK MPaBOBOI BH3HA-
YEHOCTI.

Tak, MOTHBYIOUH BHU3HAaHHS TAKUMHU, 110 € HEKOHCTUTYIIHHUMH TIOJIOKCHHS CcTaTTi 7 3akoHy YKpaiHu
«IIpo meprkaBHI rapaHTii BiIHOBIIEHHS 3a0lla/pkeHb rpoMajsH Ykpainn» Koncrutyuiitnuii Cyn Ykpainu 3a3Ha-
9uB, m0: «CIIOBOCIONYYEHHS «IHIINX 00CTaBHH» SIK OIHA 3 YMOB IIOBEPHEHHS BiIHOBJICHHUX BKJIAJIB JOIyCKa€e
HOro OBUIbHE TIIYMAaueHHS Y TIPOLEC] 3aCTOCYBAaHHS 3aKOHY, III0 MOXKE MPU3BECTH J0 MOPYIICHHS PiBHOCTI BIIac-
HUKIB BiJTHOBJICHHX Ta MPOiHJICKCOBAHMX BKJIJIIB Y X IPaBOOOMEKEHHI Ha TIOBEPHEHHS IIUX BKIAIIBY [12].

Hapnani Koncruryuiitnuit Cyn Ykpaiau B pimensi Big 10 sxoBtHs 2001 p. Ne 13-pn/2001 3a3Havae, 1o
«BIJICYTHICTh caMe B 3aKOHI KOHKPETHHX €TaIliB, TEPMiHIB IOBEPHEHHS 3a0111a/DKEHb Ta 00CATIB OIOKETHUX aCHUT-
HYBaHb MOXKE IIPU3BECTH JIO TIOBHOI BTPATH TPOMAJTHAMH CBOIX BKJIAIIB, TOOTO A0 MOPYIICHHS iX KOHCTHTYIIiH-
HOTO TIpaBa BJIacHOCTI» [12], po3KpHBaOvX CyTh NPUHIUITY OMHO3HAYHOCTI 1 TOYHOCTI (POPMYITIOBAHHS ITPABOBUX
HOPM, SIK CKJIQIOBOTO €JIEMEHTY MPHHITUITY «IIPABOBOi BU3HAYEHOCTI.

Yeproeum etanom nismbHOCTI KoHctuTyniitHoro Cymy Ykpaiau o0 ¢opMyBaHHS I IXO/IB 10 pO3yMiH-
HS IPUHLUITY TTPABOBOi BUSHAYEHOCTI € pimeHHi Bix 24 6epesns 2005 p. Ne 2-pn/2005 y cnpaBi 3a KOHCTUTYLIH-
HUM TIOIaHHAM 48 HapOIHUX JCMyTaTiB YKpaiHu o0 BianoBigHocTi KoHCcTUTYIIT YKpaiHu (KOHCTUTYIIIHOCTI)
nojioxeHb MyHKTy 1.17 crarti 1, crarti 8 3akony Ykpainu «IIpo mopsiok morameHHs 3000B’s13aHb IUIATHUKIB
MOJATKIB Tepe;] Oro/KeTaMu Ta JIep’KaBHUMH IITbOBUMH (DoHIaMuy (cripaBa Ipo MoJaTKoBY 3acTaBy). KoHcTuty-
uiiauit Cyn Ykpainu y 1boMy pillieHH1 BKOTpE HaroJouly€e Ha BaKJIMBOCTI BU3HAYEHOCT] BITHOCHH MIX JIFOIMHOIO
1 nepxagoto, mpu 11boMy CyJ1 BBaXae, 10 «OIHIEI0 3 HAHBAKIMBIIIUX YMOB BU3HAYCHOCTI BiTHOCHH MIiX JTFOIH-
HOIO 1 JIep>KaBoIo € 3aKpiuieHHs y cTtarTax 3, 21 Koncrutyuii Ykpainu nprHLIKITY HEMTOPYUIHOCTI MpaB 1 cBOOOA
ronuHm [13].

BinnoBinHO JOr1YHUM Ta OOTPYHTOBAHMM € BUCHOBOK, 1110 OKPIM CTaOlIbHOCTI, Iepen0adyBaHOCTi Ta O~
HO3HAYHOCTI MPABOBOTO PETYIIIOBaHHS, BXKIIUBUM IS 3a0€31ICUCHHS PAaBOBOT BU3HAYCHOCTI € HEMPUITYCTUMICTh
MOPYIICHHS TAKHM PETYJIIOBaHHS MPaB i CBOOOT JIFOMHH.

KirouoBum pimennsm Korcrutyniinoro Cyny Ykpainu 3 nutanb (GOpMyBaHHS ITiIXOMIB 10 BU3HAUCH-
Hs MPUHLHKITY IPaBOBOi BU3HA4YEHOCTI y mepioa 3 1997 mo 2005 pp., crano pimenns Bix 22 sepecHs 2005 p.
Ne 5-pmi/2005 y crpaBi 3a KOHCTUTYIIHHUM TOAaHHAM 51 HapomHOTOo jaenyTtara YKpaiHM MOAO BiIMOBIIHOCTI
Koncrutynii Ykpainu (KOHCTUTYLIHHOCTI) MONIOXKeHb CTarTi 92, nmyHKTy 6 po3ainy X «IlepexiaHi MOJOXKEHHS
3eMenbHOT0 KOoJIeKCy YKpaiHu (crpaBa Mpo MOCTiiHEe KOPUCTYBAHHS 3eMETbHUMH JIIITHKAMH).

YV upomy pimeHni Koncruryuiduuii Cyn YkpaiHu, HempsMoO NOCHJIAIOYUCHh HAa MPUHIMII IPAaBOBOI BU-
3HAYCHOCTI, 3a3HaYae, 10 «i3 KOHCTUTYIIHHUX NMPHHIUIIB PIBHOCTI 1 CIpaBeNTMBOCTI BUIUIMBA€ BUMOTA BU3HA-
YEHOCTI, ICHOCTI Ta HEIBO3HAYHOCTI MPABOBOI HOPMH, OCKLIBKH iHIIIE HE MOXKe 3a0€3MEUNTH i1 OJJHAKOBE 3aCTO-
CyBaHHS, HC BUKITIOUa€ HEOOMEKEHOCTI TPAKTYBaHHS Y MPABO3aCTOCOBHIN MPAKTHUIl i HEMUHYYE IPU3BOIAUTD JI0
cBaBodi» [14].

Takum unHoM, Korctutyniitauii Cyn YkpaiHu, TPakTyrOUd MPHHIMI IPABOBOI BU3HAYCHOCTI, aKI[CHTYE
Ha BOXJIMBOCTI «OJHO3HAYHOCTI TIYMAYEeHHs» K KIIFOUOBOMY KOMITOHEHTI (CKJIa0Bill) IPHHIIUITY MPABOBOI BU-
3HAYCHOCTI.

Bu3HaBIIN HEKOHCTUTYIIIHHUMHE TOJIOXKEHHS 11. 6 po3a. X «IlepexiaHi MoToKeHHD 3eMENBHOTO KOACKCY
VYkpainu, Cya 3ayBakuB, 110 HEBU3HAYCHICTH CIIOBOCIIONYUYCHHS ««IEPEOPOPMUTH Y BCTAHOBICHOMY IMOPSIIKY»
Ta BIICYTHICTh PO3MEXKYBaHHS HaJaHHS 3eMENbHOT JUISHKU 1 3MiHM TUTYJy IpaB Ha 3eMeJIbHi TUISHKHA MPU3BO-
JITH JIO CKJIATHOIIIB Y TTepeoOopMIICHHI «i Ha MPAKTHUII BUPIIIYEThCS AOBITHHO» [14]. A BiICYTHICTh TOYHOCTI
(hopMyITIOBaHHS MPABOBUX HOPM SIK CIIEMEHTY MPUHIINITY «IIPABOBOi BU3HAYEHOCTI» B OKPEMUX MOJOKECHHIX 3e-
MEJIFHOTO KOIEKCY YKpaiHW, 30KpeMa: «IIOHATTS «HaOyBaloTh IpaBa» 3a 3MICTOM YacTHHHU JAPYToi CTarTi 92 Ta
gactuHu nepioi cT. 116 Koxekcy B acriekti BUMOTH nepeoGopMIICHHS IpaBa KOPUCTYBAHHS 3¢MEIbHOO TIISTHKOIO
HE BIJNOBIJa€ BUMO31 SICHOCTI 1 BU3HAUEHOCTI MIPaBOBOi HOpMHU. HeBU3HAYEHICTh CYTi IUX TEPMiHIB HEraTHB-
HO BIUTHBA€ HA MPAKTHUKY 3IiHCHEHHS Cy0’€KTHBHUX TPAaB HAa 3€MEINbHI AUISIHKA IPOMAJISHAMH Ta FOPUINIHAMHE
ocobamu. Bij mpaBWIEHOTO BU3HAUEHHS CYTHOCTI «O(QOPMIICHHS» 1 «TIepeoQOpMIICHHS» TpaB Ha 3eMITI0 3ajie-
JKHUTh MOXITUBICTB 3NIICHEHHS TPOMaSTHAMHE Ta IOPUANIHAME 0cobamu rapanToBanoro Koncruryiiero Yipainu (
254x%/96-BP ) mpaBa BIacHOCTI Ha 3€MITIO 1 TIpaBa KOPUCTYBaHHS HEIO, JIOBipa TPOMAJISIH JI0 AepkaBm» [14].

Taxum unnom, Koncrturtyuiitauit Cyn Yipainu y pimenti Big 22 Bepecus 2005 p. Ne 5-pn/2005 Bu3HaunB
IIe OAHY CKJIaJOBY IPUHIHUITY IIPABOBOi BU3HAYCHOCTI SIK TOYHICTH Ta OAHO3HAYHICTH TIyMadeHHS! HOPMH IIpaBa.

BucnoBku. [JocninuBmm aisutbHicTh KoHcTHTYIIHHOTO Cyny Yipainu y nepiox 3 1996 o 2005 pp., 3a-
3Ha4nMO, 10 Koncturymiitanii Cyn YKpaiH# y cBOIX akTaxX Ta IOpPHIUYHUX MO3UINIAX HE JIa€ YiTKOTO BU3HAYCHHS
MPUHIIMITY TIPABOBOT BU3HAYCHOCTI.
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®opmysansst migxoaie KoncruryniiHoro Cymy YkpaiHu 10 3aCTOCYBaHHS MPHHIIMITY MMPABOBOT BH3HA-

YEHOCTI SHiﬁCHIOCTLCﬂ Ucpe3 BUSHAYCHHA HMOro CKJ1aJIoBUX.

OCHOBHI CKJIaJIOBI PUHIIMITY MTPABOBOi BU3HAYEHOCTI, CTAHOBJICHHS T4 PO3BHTOK SKHX BlIOOpakeHO B

topuanyaux nosuuisax Koncruryuiinoro Cyny Yipainu 3a BUIIEe3raJjaHul Mepiosl, Taki: cTaOLIbHICTh, ependa-
4yBaHICTbh, HaJIS)KHA SIKICTh 3aKOHOJIAaBCTBA (OHO3HAYHICTh T4 TOUHICTh IPABOBUX HOPM), 3a00pOHA 3BOPOTHOT JIii
B Yaci 3aKOHY, OJIHO3HAYHICTh IPABOBOTO PETYIIOBAHHS Ta TOYHICTH | OJIHO3HAYHICTh TITyMaueHHs HOPMU IIPaBa.

10.

11.

12.

13.

Cnucok BUKOPUCTAHHUX JKepeJa

ITorpeonsik C. I1. OCHOBOTIONIOXHI PUHITUITH NPaBa : JAMC. ... JOKTOpa opu. Hayk : 12.00.01 / HamioHansHa

IOpUINYHA akajeMis Ykpainu im. SIpociaBa Mynporo. Xapkis, 2009. 433 c.

Mipuiio BepXOBEHCTBA ITpaBa (MpaBoBIa /sl ) HalliOHAILHOTO piBHS: MpakTHka Ykpainu (Rule of law Checklis
t at national level: case of Ukraine) / ynopsia. B. Benrep, A. 3aenp, €. 3sepes, M. Kozto6pa, 10. Matseea, O.
Hemper. Kuis: LlenTp mociimkeHHs IpoOiieM BEpXOBEHCTBA IIPaBa Ta HOTo BTUICHHS B HAalliOHAJIbHY MPAKTH-

Ky Ykpainn HamionansHoro yHiBepcuteTy «Kueso-MorunsHcbka akanemis», 2021. 144 c.

Konctutymiss Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/254k/96-ep#Text (mara 3BepHEHHS:

21.05.2022).

Pimennst Koncturymiiinoro Cyny Ykpainu Bif 13 TpaBHs 1997 poky Ne 1-3n1/97 «IIpo odimiliHe TIryMadeHHS
crareit 58, 78, 79, 81 Koncrutyii Ykpainu ta crareit 243-21, 243-22, 243-25 1{uBiAbHOTO MPOIECYATHHOTO

Koziekcy Ykpainu (y cIpaBi IIOJO0 HECYMICHOCTI JemyTarchkoro MaHaata). Bicauk Koucruryniitroro Cymy
Vkpainu. 1997. Ne 2. C. 5-18.

Pimennst Koncturymitinoro Cyny Ykpainu Bin 30 sxoBTHS 1997 p. Ne 5-31m y cnipaBi moxo odimiiHOro TIy-
MadeHHs crateit 3, 23, 31, 47, 48 3akony Ykpainu «IIpo inpopmanito» Ta crarti 12 3akony Ykpainu «IIpo
npokyparypy» (crpara K. I'. Yectumenka). O¢iniriauit Bicauk Ykpaiau. 1997. Ne 46. C. 126.

Mipuno npasosnanas / nepexnan C. [onosatuit. Kuis : TOB «Kommanist «k BAITE», 2017. 163 c.

BucnoBok Koncruryniinoro Cyny Ykpainu Big 02.06.1999 Ne 2-8/99 y cnipaBi 3a 3BepHeHHIM BepxoBHOT
Pagu Ykpainu npo HafaHHS BUCHOBKY LIOO BiANIOBITHOCTI MpoekTy 3akoHy Ykpainu «IIpo BHeceHHS 3MiH
1o ctarti 46 Konctutymii Ykpaiam» BuMoram crateit 157 1 158 Koncrutynii Ykpainu (cripaBa mpo BHECESHHS
3MiH 110 cTarTi 46 Koncturyuii Ykpainn). OdiniiHuii BicHuK Yipainu. 1999. Ne 24. C. 176.

Pimennst Koncruryniinoro Cyny Ykpainu Bix 5 kBitHsA 2001 p. Ne 3-pri/2001 y cnipaBi 32 KOHCTHTYIHHUAM
nofanHaM [lpesunenta Ykpainu mogo BiamoBigHocTi KoHctuTynii YikpaiHu (KOHCTUTYIIHHOCTI) 3akoHY
Vkpainu «IIpo BHECEHHS 3MiH JI0 JSSIKUX 3aKOHOJIABUMX aKTiB YKpaiHuy» (crpaBa rpo nofarku). OdimidHui
BicHHK Ykpainu. 2001. Ne 43. C. 1933.

Oxpema aymka cyani Koncruryniinoro Cyny Ykpaiau M. 1. Ko3roOpu ctocoBHO pimeHHs KOHCTHTYIIHHOTO
Cyny Ykpainu y cipaBi mpo 3BOPOTHY JiI0 B Yaci 3aKOHIB Ta IHIIMX HOPMAaTHBHO-IIPABOBUX akTiB. BicHUK
Koncrutyniitnoro Cyny Yikpaiau. 1999. Ne 2. C. 25-26.

Pimenns Koncrurymniiinoro Cyay Ykpainu Big 30 tpasusa 2001 p. Ne 7-pr/2001 y cripaBi 3a KOHCTHTYLIHHUM
3BEpHEHHSIM BiJIKPUTOTO aKI[IOHEPHOTO TOBapHCcTBa «BceeykpaiHChbKUi AKIIiOHepHHH baHky» o0 odiriitHo-
IO TUIyMa4yeHHs MOJIOKEHb IMyHKTY 22 yacTUHHM nepiioi ctarti 92 Konerutynii Ykpainu, YacTHH IepIoi, Tpe-
TBOI CTATTi 2, YacTHHU Hepmoi ctarTi 38 Komekcy Ykpainu mpo aaMiHICTpaTHBHI MPaBOMIOPYIIEHHS (CIIpaBa
PO BiJIOBiAATBHICTS IOpUANYHUX 0Ci0). Odimirnuii Bicauk Ykpainu. 2001. Ne 24. C. 1076.

Onimpk 0. dinaHcoBa BIAMOBIAAILHICTD 3@ MOPYIICHHS METHOTO 3aKOHOIaBCTBA YKpaiHH: CYyTHICTh Ta IPO-
61eMHi MoMeHTH. BicHuk Axanemii nparii, coriaTsHUX BiTHOCHH i Typu3my. 2017. Ne 2. C. 19-25.

Pimennst Koncruryniinoro Cyny Ykpaiau Bix 10 sxoBTHsI 2001 p. Ne 13-pri/2001 y cripaBi 3a KOHCTUTYITIH-
HHUM HO/IaHHSIM YTIOBHOBaXkeHOTO BepxoBHoi Panu Ykpainu 3 npas moauHu mo0 BiamnosigHocTi KoncTuTy-
1ii Ykpainu (KOHCTUTYIIHHOCTI) MOJIOXKEHb cTaTei 7, 8 3akoHy Ykpainu «I1po neprkaBHi rapaHTii BiIHOBJICH-
HSI 3a0I1a/DKCHb TPOMAJISH YKpaiHm», 32 KOHCTUTYLIHHIM 3BepHEHHSIM Bopobiiosa B. 0., Jlocesa C. B. Ta
IHIIMX TPOMAJISH 100 OMIIIIHOTO TIIyMadYeHHS MOJIOKeHb ctate 22, 41, 64 Koncrutynii Ykpainu (cripaBa
Ipo 3aomakeHHs rpomaisH). Odimiitanit BicHuk Ykpainu. 2001. Ne 42. C. 1895.

Pimenns Koncruryniinoro Cyny Ykpainu Big 24 6epesns 2005 p. Ne 2-pni/2005 y cripaBi 3a KOHCTHTYIHHUAM
nofaHHsIM 48 HapoTHMX JenyTaTiB YKpaiHu mono BixnoBigHocTi KoncTuTyii Ykpainu (KOHCTUTYIIIHHOCTI)
MOJIOKeHb MyHKTY 1.17 cTarTi 1, crarti § 3akony Ykpainu «IIpo mopsaok moramenHs 3000B)s13aHb IUIATHUKIB
MOZATKIB mepen OIoKeTaMu Ta Jep >KaBHIUMU IIUTEOBUMHE (poHIaMM» (CIpaBa Mpo MOJATKOBY 3acTaBy). Odi-
niiHui BicHuk Ykpaian. 2005. Ne 13. C. 674.
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14.

10.

Pimenns Koncruryniinoro Cyny Ykpainu Bix 22 BepecHs 2005 p. Ne 5-pn/2005 y cripaBi 32 KOHCTUTYIIHHIM
nojaHHaM 51 HapogHOro AemyTara Ykpainu mono BinnosizHocti Konetutynii Ykpainu (KOHCTUTYLIIHOCTI)
MOJIOKEHB CcTaTTi 92, myHKTYy 6 po3miny X «IlepexiaHi MONIOKeHHs» 3eMeNbHOTO KOJIeKCY YKpaiHu (crpaBa
PO TOCTiiiHE KOPUCTYBaHHA 3eMeIbHUMU AlsiHKamu). Odiuiiiauii BicHuk Ykpainu. 2005. Ne 39. C. 2490.
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AKTYAJITETU ®OPMYBAHHA CYBEPEHHOI'O ®OHAY AOBPOBYTY
YKPATHM B NICJISIBOEHHOMY MEPIOAI

Pozenanymo ocobrusocmi gpopmysants €eOuHozo cysepennoz2o ondy Vkpainu 3 eekmopom Ha cmabinizayiro
ma niCAABOCHHUL POZGUMOK, WO OO MONCIUBICIb BCIMAHOBUMU, AKUM YUHOM Yi KOWLMU MOJCHA 3ACIMOCO8YEAMU Ol
peanizayii npoexmy MidcHapoOHOi (iHAHCO80I donomozu ma po3eUMKY Y3200HCEHOCMI C8IMO080I NOMIMUKU HABKOLO
QickanbHux i0eonoziti MidCHAPOOHUX DIHAHCOBUX OP2aHI3aAYIlL.

Busnaueno cymnicmo cysepennux ¢honoie ma cgpopmosano ocHogHi emanu ixub020 pO3GUMKY, OKPECIeHO OCHO-
6HI K1ACUDIKayitiHi 03HAKU, NPUMAMAHHI cyéepenHuM oHOam. IIpoananizoearo meopemuyti 0CHO8U DYHKYIOHYBAHHS
cysepeHHUx onois.

Posensinymo Oorcepena nanognenns cygepenno2o GoHoy, 3anponoHo8ano HOGI WIAXY 3a6e3neuents inancosoi
cmabinizayii 3a paxyHox GUKOPUCMAHHS PIHAHCOBUX Pe3ePBi6, AKYMYIbOBAHUX ) CYBEPEHHUX hOHOAX.

Kniouogi cnosa: nicisaeocuna ekonomika, ¢pono, cyeepenni orou 00opobymy, ekoHomiuna besnexa, iHgecmu-
yiuna cmpameeis.

Karapetian O.

Actualities of formation of the sovereign fund of well-being of Ukraine in the post-war period

The peculiarities of forming a single sovereign fund of Ukraine with a vector for stabilization and postwar
development are considered, which made it possible to establish how these funds can be used in the project of
international financial assistance and development of world policy coherence around fiscal ideologies of international
financial organizations.

The article defines the essence of sovereign wealth funds and forms the main stages of their development,
outlines the main classification features inherent in sovereign wealth funds. The theoretical foundations of the functioning
of sovereign wealth funds are analyzed.

It is determined that one of the most effective tools used to increase public welfare through the use of state
resources, which according to the Constitution belong to the whole people, are sovereign welfare funds.

It is established that sovereign wealth funds are an essential source of financing for the development of the
world economy and, at the same time, a tool for increasing the influence of state capital of individual countries on the
global economy.

They are not formed from tax revenues from goods sold on the domestic market. The main task is to increase
welfare, not redistribution of budget funds.

The article considers the sources of filling the sovereign wealth fund, offers new ways to ensure financial
stabilization through the use of financial reserves accumulated in sovereign wealth funds.

The management system of this fund should include cross-checking and transparency of project competitions.
Therefore, the activities of the fund will be monitored by an expert and supervisory board.

It is argued that the formation of a sovereign welfare fund in the postwar period acts as an infrastructural
holistic support for the formation of a new type of civic responsibility for the common good, fostering a sense of common
historical destiny.

Keywords: post-war economy, fund, sovereign wealth funds, economic security, investment strategy.

IMocTanoBka mpo6aemu. 24 motoro 2022 p. — s AaTa HaBIKKM 3aKapOy€eThCs Y TaM’ATi KOKHOTO YKpaiH-
5 1 B KOOKHOMY KyTOYKY BCECBITY JIFOICTBO 3APUTHYIOCS BiJ] KaxXiTTs T€HOLMIY YKPaiHCBKOTO HapOAYy.

PyitHiBHI HACNIJKK BHACIINOK riOpuaHOI BiiiHM Pocilickkoi denepallii, Mo CIycTOIIyBalla eKOHOMIKY
VYkpainu 3 2014 p., a gani noBHOMacITabHe BificbkoBe BTOPIHEHHS B TEPUTOPialIbHY IUTICHICTh HAIIOT IEepKaBU
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KapanetsaH O.
AkKTyanitetn bopMyBaHHsS cyBepeHHOro oHAay A06pobyTy YkpaiHu B NiCNSIBOEHHOMY nepioai

KpaTHOI0-arpecopKol0, BpaXKarodi, a MaKpOSKOHOMIYHI 30MTKH Ta IOJIITUYHI BTPATH BUMAararoTh HeTraltHOi pea-
OlmiTanii Ta HOBOTO Kypcy BiOynoBHU nepkaBu. [licIsIBO€HHUN CBIT Ma€ AKICHO BiAPI3HATHCS BiJl HUHIIIHBOTO.
B iHmoMy BumaAKy HalliOHaJbHY €KOHOMIKY YeKaTHMe HOBE KOJIO BUKIHUKIB Ta 3arpo3. 11106 posipBaru 1e Koo
KJIENTOKpATii Ta BiliHU, HEOOXiTHO AaTH HOBY TOUKY BIIUTIKY.

MoBa iTHMe TIpo yIpaBITiHHS 3arallbHIM OJIaroM, PO MPHHITUIIOBI pedi, K1 CTOCYIOThCsS MaiiOyTHHOTO.

AHaJji3 ocTaHHix Aocaixkens i myduaikaniil. Teopetnuni nigBanuHu GopMyBaHHS CyBEepeHHUX (DOHIIB
po3mstHyTO y npansax @. @. byrunns, O. J[. Bacunuka, 10. A. Bepuru, M. O. Koznosoi, I. B. Haropuoi, M. M.
Opuienko, O. O. ITapxomuyka, FO. B. [Tikyma, O. [TnotnikoBa, K. CaBueHka Ta iHIIUX BYCHUX.

Pi3Hi aciektr mpo0OiteM, OB’ 13aHUX 3 (POPMYBAHHSM 1 YIIPABIiHHAM CyBepEHHHUMHU (OHIAMH, TOCIIIKY-
BaJu 3apyOikHI BueHi, 30kpema: A. I'enw0a, P. I'paBa, 1. JIxoucon-Kamapu, . d3suc,®d. Koupan, K. Kssip, /.
Jlepuep, I1. Jlone3-Mepdu, C. Montenerpo, P. OccoBcku, A. Poiitman, A. @exenuno, 1. Ypban, X. Xecce, P. ®.
Xappon, 2. X. XaHceH.

HesBaxxarouu Ha Te, IO CBITOBa €KOHOMIYHA HAayKa MIiCTUTh YHCJICHHI JIOCIIKCHHS 1 HAyKOBI IMyOTiKartii,
MPUCBAYEHI MUTaHHAM (YHKUIOHYBaHHS (OHIIB AepxkaBHUX (DiIHAHCOBUX pe3epBiB, HEOOXiTHICTH MOTIMOICHHS
METOJIOJIOTIYHHX YSIBIIEHB PO OCOOIMBOCTI X ()OPMYBaHHS Ta BUKOPUCTAHHSI B MICISIBOEHHIN (hiHAHCOBIH cHcTe-
Mi YKpaiHi € BKpail akTyaJlbHIMH Ta CBOEYACHUMH TIPOOIEMaMH.

MeTta cTarTi — cucTeMaru3allis OB Ha (JOpMYBaHHS CyBepeHHUX (DOHIIB, 3’ sICYBaHHS 1X CYTHOCTI
Ta MOKJIMBHX HANPSMKIB BUKOPUCTAHHS B YMOBaX PO3BHUTKY Ta PO30YJIOBH €KOHOMIKU YKpaiHH B MiCISIBOCHHUIMA
Mepioz.

Buxkian ocHoBHOro Matepiaiy mociaimkenns. [Ipasuna ¢opMyBaHHS Ta BUKOPUCTAHHS KOIITIB CyBe-
peHHHX (OH/IIB, 10 3aCTOCOBYIOTHCS B KOHKPETHIHM KpaiHi, 3aJIeXarh BiJl CTYIICHS BIUIMBY Pi3HUX YHHHUKIB, 30-
KpeMa TaKHX: MPUPOTHO-KIIMATHIHUX YHHHUKIB, COLIATbHO-CKOHOMIYHOTO CTaHy KpaiHH, AeMorpadiuyHoi CUTY-
arnii, epekTUBHOCTI peaizallii TPOIIOBO-KPEIUTHOI 1 OIOKETHOT MOJIITHKH, 8 TAKOXK CIeNU(IKA 1 TPU3HAYCHHS
€aMoro CyBEpeHHOTO (OH]TY.

Jis HaimioHaIbHOT €KOHOMIKH, SIKy BUCHAKWIIA arpecis i BillHA KpaiHU-HaNaIHUIl, BXKIUBO BUPIIIUTH
MUTaHHA: K OPTaHi3yBaTH €KOHOMIUHE BIATBOPEHH: 1 MICIABOEHHY BiIOYAOBY, IKICHO 3HU3UTH KOPYILiiHI pU3H-
KH, IpUOpaTH OIOPOKPATiio Ta 3a0€3MEUNTH MPO30PICTh 1 KOHTPOJIb 32 IX BUKOPUCTAHHSM, a TOJIOBHE — CTBOPUTH
OCHOBY ISl IIICJIIBOEHHOTO CBITY.

OnHUM 3 HaWOUTBII e€(EeKTUBHUX IHCTPYMEHTIB, SKi BUKOPHUCTOBYIOTHCS IS 301JBIIEHHS CYCIUIBHOTO
0OpoOyTY 3a paxyHOK BHKOPHCTAHHS JEPIKABOIO PECypCiB, MO 3a KOHCTHTYIIEIO HalekKaTh BCbOMY HapOmy, €
cyBeperHi Gonmu 106podyTy (Sovereign wealth funds) [1].

Cam TepMmin — Sovereign wealth funds Bunuk numie 16 pokiB ToMy i Horo aBTopoM € ekoHomicT Enppro
Po3anos, sikuii y cBoiii crarti Who holds the wealth of nations?, HagpyxkoBaniii y Central Banking Journal B TpaBHi
2005 p., BOepiie BUKOPUCTAaB caMe TaKe BU3HAUEHHS LIbOTO 0COOIMBOro (hiHaHCOBOrO iHCTpyMeHTy. IIpore, Ha
JlyMKy OUTBIIIOCTI €EKOHOMICTIB, icTOpis cyBepeHHHX (HOHIIB T0OPOOYTY MOYMHAETHCS Habararo paHiiie, a came — 3
motoro 1953 p. Toxi y Jlonnoni Oyna 3acHoBana [uBecTuuiiina Pana Kyseiity, mxepenom ¢inancyBaHHS sikoi OyB
pHOYTOK BiJl MPOJaXy KyBeHTChKOT HahTH [2].

e O6yB nepiumii etan GpopMyBaHHA cyBepeHHHX (OHIIB 100polyTy (mani — CD/I), axi CTAaHOBWIN OCHO-
By HE3QJICXKHOCTI KpaiH, mo iX cTBopwiId. Jleski JOCTIMHUKA BITHOCITH 10 cTBopeHuX y 50-1 inun CdJl, Ha-
npukian State of New Mexico State Investment Council (1958), xoua dopmansHO BiH OyB 3acHoBanuil y CIIIA
SIK Helep kaBHUH 1 e 3rogoM HaOys denepanbHoro craryc. The Exchange Fund of the Hong Kong Special
Administrative Region (HKMA IP), 3acHoBanuii y 1935 p. (1110 BUXOAXUTE 3a BUIIE3rafaHy 4acoBy KiacU(piKalliio)
y crielianbHii eKOHOMIYHIM 30Hi 1, 5K 1 B MOTIEpeNHLOMY MPHUKIIai, craB COJ] Habararo mizHime.

Bixe Ha npyromy erami (1961-1990 pp.) cyBepenHi ¢onau 100poOyTy Oyino 3aCHOBAHO y JIBOX JECAT-
Kax KpaiH CBITY, 30KpeMa OJlHI HAaUTOTYKHIINX Ha choroAHi ¢hoHau n100poOyty Hopeerii (TOII-1 B 2020 p.) Ta
06’ eananux apadcpkux emiparis (TOII-4 y 2020 p.).

3 2000 p. cyBepeHHi GoHaM J00pOOYTYy CTBOPIOBAIMCS MO BCbOMY CBITY. 30kpeMa, China Investment
Corporation (2007), Russia Stabilisation Fund (2003), Kazakhstan National Fund (2000), Qatar Investment
Authority (2005), Korea Investment Corporation (2005) Ta iHmi. B Haif0i1pIINX i3 HUX CKOHIIEHTPOBAHO CTAHOM
Ha 2020 p. 6muzbko 9 TpaH noa. CLIA, 1m0 MOKHA MOPIBHATH 13 KOHLIEHTPALIEI0 KaliTaly Y BCiX HalllOHAJbHUX
Oankax cBity [2].

Jlo 11boro yacy He iCHy€ €IWHOTO MiJXOAY JI0 TPAaKTyBaHHS CyTHOCTI CyBepeHHHX (POHIIB 100poOyTy,
MPOTE BCi HOTOKYIOTHCS 3 THM, 1[0 BOHU € BHHSATKOBO JCp>KaBHUMH (DOHIAMY 1 HUMH yIIpaBJIsI€ caMe JIepKaBa.
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OcHOBHa Mpo0JieMa Y 3aCTOCYBaHHI IOKTPUHH CYBEPEHITETY Ta KOHIEMIIIi IMyHITETY J0 AisUTbHOCTI T10-
JISITA€ B TOMY, 110 BOHA HACTUIFKU PI3HOMAHITHA, 1[0 IPUBECTH 11 IO CIIJIBHOTO 3HAMEHHHKA JIOBOJII BaXKKO.

Cepen 3aBnanb cyBepeHHHX (DOHIIB TOOPOOYTY MOXYTh OJHOYACHO BXOIUTH SKOHOMIYHE BiJIHOBIICH-
HS BHACJIJIOK MEPMaHEHTHUX (piHAHCOBUX KPU3 Ta BOEHHMX [ii, cTabimi3amiiiHi 3aX0a1, MOB)s3aHi 31 301IbILIEH-
HSIM €KCIIOPTHUX HAJIXO/DKCHb, YIIPaBIiHHS NIEHCIHHUMHU aKTHBaMH, BaJIFOTHI TPAHIII, y4acTh Y PECTPYKTYpPH3aIlii
Tomo. 3icTaBIeHHA TisSUIBHOCTI (OHMIB 3 iX IUIAMHU Ta 3aBAAHHSAMH HiAKPECIIOE IXHIO CYBEpEHHY HpUpomy. A
TICHUI B3a€EMO3B>SI30K MiXK CyBEpEHHHMH IIUIIMU JISpKaBH Ta 11 iIHBECTHUIIIIHOIO isTIbHICTIO CTABIISATS ITiJ] CYMHIB
TpanuuiiiHe po3yMiHHS HACTIIKIB 3aCTOCYBaHHS CYBEPEHHOT0 iMYHITETY (OHAIB ITiJ] Yyac 34iiiCHEeHHS 1HBECTUIIIH-
HOT JIISUTBHOCTI B JIepKaBax, Mo iX MPUHAMalOTh.

VY CBiTOBI# MpaKTHUII ICHYIOTH Pi3HI BU3HAUEHHs cyBepeHHUX (HoHIiB 106podyTy (Sovereign Wealth Fund
(SWE)).

Cepen vux: 1. COJl — ue donxu, mo nepedyBae y BIACHOCTI Ta i KOHTPOJEM JEPiKABU W 1HBECTHUIIHHI
CTpAaTerii IKOTO OXOIUTIOIOTH KYIIBIIIO IHO3EMHHUX aKTHBIB.

2. COJI — ue ¢piHaHCOBUII IHCTPYMEHT, 110 ITepeOdyBa€ y BIACHOCTI Iep>KaBH, AKa aKyMYJIIO€, YIIPaBIIsE Ta
PO3TIOPSIKAETHCS TPOMAICHKIMHI KOIITAMH, IHBECTYIOUH B IIUPOKE KOJIO AKTHBIB PI3HOTO THITY.

3. COJl — ue nepkaBHUI IHBECTULIIMHUN (OHJ, MO CKIAJAETHCS 3 aKIliid, 0OJiraiiii, HEpyXoMOCTi Ta
(ab0) iHmMX (piHAHCOBHX IHCTPYMEHTIB, 110 BUpaKeH] B iHO3eMHiH BatoTi [3].

YactuHa KOIITiB MOke OyTH iHBECTOBaHa y CepelrHi €KOHOMIKH. |[HBeCTyBaHHS KOILUTIB CYyBEPEHHOTO
dhonIy 100po0yTY NIependayae BUIKAN piBeHb MPUOYTKOBOCTI MOPIBHSHO 3 JICP)KaBHUMU pe3epBaMU Ta, BIAMOBII-
HO, OUIBIINIA PIBEHb PU3HKY.

3 aHami3y BH3HAYCHb MOXKHA 3pOOWUTH BUCHOBOK Tpo Te, o CDJ] MaroTh moHaMEHIIIe YOTHPH Pi3Hi
(hyHKUIOHAJIbHI TPU3HAYEHHS:

— MPOBEJICHHS 1HBECTHUIIIIHOT ITOJIITHKH, IO CIIPUSE PO3BUTKY HAIlIOHAIBHOT €eKOHOMIKH;

— MakpOEKOHOMIYHA CTa0mi3aIlis;

— (iHaHCOBE pe3epBYBaHHS;

— IpuOyTKOBE YIPaBIiHHA AepKaBHUMHU (HiHAHCOBUMH aKTUBAMH.

Jxepena nanopaeHHs1 COJ] Taxi:

— JIOXOJIH BiJl EKCIIOPTY MPHUPOIHUX PECYPCIB;

— omeparlii 3 iHHUMHU NariepaMy Ha 30BHINTHIX pUHKaX (Ha BHYTPIIIHIX, JIAIIE K TAMYACOBUN BUHSTOK);

— onepauii 3 BATIOTHUMHU IIIHHOCTSIMH Ta 30JIOTOBAJIIOTHUMHU pe3epBaMu («rpa Ha Kypci», 30BHIIIHI (i-
HAHCOBI MTOCITYTH TOIIIO);

— KOIITH, 3QJTy4YeHi BiJ] IpUBaTU3aIlil JepKaBHOTO MaifHa;

— HaJUIAIITKOBI JIOXOIH JEP>KaBHOTO OIO/KETY BiJl ONOAATKYBAaHHS (CEKBECTP MPOQIIHUTY OIOMKETy Ha KO-
pucts CO/).

3 BuineHaBeneHoro ButummBae, mo COJ] He GopMyIOThCS 3 MOJATKOBUX HAJXOIKEHb 3 TOBAPIB, IO MPO-
JAI0ThCA Ha BHYTPIIIHbOMY pUHKY. 3aBaaHHs C®D/] — 30inbiryBatu 100poOyT, a He 3aiiMaTHCA Tepepo3noaiIoM
oromkeTHUX KomTiB. CDJl He mMae nyOmoBatu GyHKIT nepkaBHoro Otomkery. Came Tomy COJ] edexTuBHI s
HAKOIMYEHHS Ta IPUMHOKEHHS cycninbHoro 6ararctea. Ilporte ictopiss CDJ] TBOPUTHCS CHOTOAHI 1 BaXKKO Ie-
pendaynTH, SKi 3MiHU BiOyIyThCsl B HAHOIMKYI NECATUPIYYSA, ajle MOXKHA CTBEPIKYBaTH TOYHO: KpaiHH, sSKi HE
MaTUMYTh TaKoro (hiHAHCOBOTO IHCTPYMEHTY, B MaiOyTHEOMY OYIyTh IIOCTYIIATHCS 33 PO3BHTKOM THM, SIKi HUM
BOJIOJIITUMYTh 32 PIBHOCTI IHIIMX MIOTOYHUX YMOB CYYacCHOCTI.

Kab6iner minicTpiB YKpaiHu CTBOpPUB 4OTUPU (DOHIM BiTHOBJICHHS €KOHOMIKH micis BiiiHH: DoHI Bia-
HOBJICHHS MaiiHa Ta 3pyiiHOBaHO1 iHdpacTpykTypu; PoHJ BiTHOBICHHS Ta TpaHcopMalii ekoHoMmiku; DoHp 1mif-
TPUMKHU MaJOTO Ta CepeHboro OizHecy; ®oHa 00CTyroByBaHHS Ta MOTAICHHS IePKaBHOTO OOpTYy.

AuJte 1ie Bce BiIOyBa€eThCS B TPAUINIHHIN JIOTIII OIOMIKETHOTO MPOIECY, 1 TaKa KIIBKICTh (OH/IIB TMPU3BO-
JIUTH JIO HAJIMIPHUX aJIMiHICTPAaTUBHUX BHJIATKIB.

[Ticnst BiiHY € IIAHC 3MICTUTH aKIIEHTH O13HEC-CTpaTeriid 3 )KOPCTKOT KOHKYPEHIIii Ta HaANmpUOyTKiB y OiK
B3a€MOJIOMOBHEHOCT], IEPIHTY Ta BiAKPHTHX KOiB. M1eThes Mpo exoHOMIKy cerciB. KoMmanii Ta minpuemcTsa
B KaJIBKYJIAIIIIO [IIHK TOBapy Y OpeHy 3aKJIaIaloTh HE JIUIIE MIEBHY Bi3it0, a i CTBOPIOIOTH CHCTEMY B3aEMOOCBITH
BHPOOHUKA Ta CIIOKHMBAYA.

Ineero crBopenHs enuHOro hoHIY 10OPOOYTY YKpainu Mae OyTH akyMytOBaHHS (DiHAHCOBUX pPE3EpBiB HA
TBOPEHHS HOBOTO. SIKk OCHOBHI Jikepena (hopMyBaHHs KOIITIB (HOHIY TOLITBHO BUKOPUCTOBYBATH:

— KOIITH MI>XXHAPOJHHUX JIOHOPIB Ta (PiHAHCOBOT IOTIOMOTH iHIIKMX KpaiH. YKpaiHa OTpUMY€ 3Ha4HI 00CATH
HAJXOIKEeHb Ha BiI0yI0By €KOHOMIKH. YacTHHA 3 HUX MOxe OyTH crpaMoBaHa Ha uijii ®onny;
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— TpUBaJIMX KpenuTiB. KpenmuTopu HEOMHOPA30BO CTBEPIKYBAIH, IO NPArHyTh €K3UCTCHIIIMHUX / MEH-
TaJbHUX 3PYIIECHb B YKPATHCHBKOMY CYCIILCTBI;

— BHECKIB BiJl BIaCHUKIB BeJIMKOTO Oi3Hecy. Benmnkomy Oi3Hecy J0BeneThes IIyKaTu coOi Miciie B HOBiH
CHUCTEMI BiJTHOCHH Ta JIETali30ByBaTH CBOI CTATKH;

— KOH(ICKOBaHUX POCIHCHKUX aKTHBIB;

— CHJIaBMCHTIB;

— BHECKIB IOPHJIMYHUX Ta (I3UIHUAX OCI0 32 MPUHIIUIIOM Kpay(paHIUHTY ITiJ] KOHKPETHI mpoekTH (puc. 1).

CucteMHER maxy 4o fopMyBaHHA Ta BHKOPHCTAHHA GHAHCOBHX PECYPCIE CYBEPEHHOrO
pouny nobpobyry

1T a: a:

PrsHoBHOH Jxepena bopMyBaHHA CTpaTeriys HanpAMa
OYHIUIOHATEHOTD  MPH3HAY eHHA PEcypciB cyBepeHHoro GoHAY BHKOPHCTAHHA PeCypCiB
cyBepeHX doHAE Fo6pobyTy n06pobyTy cysepersoro dongy

M TPHMEKA 2TYPTOBAHOCTL

UPDBBHB_I?!H“ ) Kourrs oTpHMan By CYCILECTBA Y BHITIAM
HBECTHUNHOI IOMITHIGE MUKHAPOZHIX AOHOPIE Ta | Koomepaul, JOKaIbHHX
— L0 CIIPHAE POIBHTEY — (iHaHCOBO[ JOMOMOTH HIIGX BHPOOHHIITE, MICHEEHX
HalIOHATEHOT EKOHOMIKH KpaiH HIATHE
MaxpoexoHoMMHA MESGTHIR B EREKEL
[ cratinsana Breciat ropuguamz Ta 3‘_‘1‘301‘0“13“65’“‘”__?1 NPOEKTH,
|| deramx 0cib 2a NpHHIMIOM | MO ACpErapaHTi
KpaybaHAMETY My KOHKpeTH
NpOEKTH CTPATEr4H HBECTHIH —
DIHAHCOBE pE2epEYBaHHA no6ygoea CeKToOpE

EKOHOMIKH, AKMX B YKpaiH

ApemTy Ta KoHpickami | we xe 6yno, B
: | DpOTHNpPABHIX AKTHBIE (B T.4. HPPACTPYETYPY HOBMX
[MpubyTHORE YIPABMHHA : .
P I Kepenon MOXOAKEeHHA 3 TEXHOJIOMNYHUX KIIacTepis

JiepIKABHAMH
(IHAHCOBHMHM AKTHEAMH

Pociiceroi Pegepanyi)

diHancyEaHHA rMobamEHIX

EKOCHCTE MHHX
Ammmor_:e | | EHAABMEHTH NpPOTEKTOpaTE. CTEOPEHHA
|| MaKpOEKOHOMMHE EKCTEPHTOPIABHHX
YTIP AEJUHHA Ze MUTITapi3 0B aHIX

EKONOMTYHIK $0H Iy
rN06ANLHHM YTIPABMHHAM,
4 oTpebyIoTE

g TpHMaHHA

MIATOCTIPOMOKHOCTL Ta
; o . IUIaHETAPHUX 3YCHIE Safq
diHaHCOBOI CTHKOCT P v he

MOZONAHHA HACILOKIB
HLEpKABH - .
L] KaTacTpod Ta BTHOBNEHHA
GI0PI3HOMAHITTA

Puc. 1. Cucrema crpareriunux 1ijieH, Jokepen GopMyBaHHS Ta HANPSMKIB BUKOPUCTAaHHS (PIHAHCOBUX PecypcCiB
cyBepeHHOTO (hoHIy 100poOyTYy (aBTOpChKa PO3poOKa)

OCHOBHHMMHU HANPsIMKaMH BUKOPHCTaHHS aKyMyJIbOBaHHUX PE3EPBIB MOTITH Ou OyTH:

— MiATPUMKA 3TyPTOBAHOCTI CYCIUTBLCTBA Y BUINIAAIL KOOTIepallii, JIOKAJIbHUX BUPOOHUIITB, MICIIEBHX iHi-
[1aTHB TOMIO;

— IHBECTHIIIH B IHHOBAIIi{HI BHCOKOIIPUOYTKOBI MIPOCKTH, TTiJT AePKrapaHTil;

— CTpaTeriuHi iHBeCTHUII] — NOOYN0Ba CEKTOPIB EKOHOMIKH, SIKMX B YKpaiHi Ine He Oyio0, B iH(pacTpyk-
Typy HOBHX TEXHOJOTIYHUX KiacTepiB. CTBOpeHHS 0a3H /I BXOKCHHS YKpPaiHW y CBITOBHA PO3MOILI mparii 3
YHIKaJIbHUMH MPONO3ULISIMY;

— (iHaHCYBaHHS MPOEKTIB MAOYTHHOTO; B TOCIIPKEHHSI MOYKJIMBOCTEH Ta MEXK JIFOJMHU 1 JIIONCTRA.

— ¢yHAaMEeHTaNbHI COLIO-TYMaHITapH1 TOCIiKEHHS;

— 3aIpOBAKCHHS €KOCUCTEMHOTO OasiaHcy. DiHaHCYBaHHS IIOOAIBHUX €KOCHCTEMHHX IPOTEKTOPATIB.
CTBOPEHHS €KCTEPUTOPIAIbHUX AEMUTITAPU30BAaHUX €KOJIOTTYHUX 30H 1]l INI0OAJILHUM YNPABIiHHAM, SKi IOTpe-
OyIOTh IJTAHETAPHUX 3YCHIIb 3317151 TIOI0JIAHHS HACIJIKIB KaTacTpod Ta BiJHOBJICHHS 0i0pi3HOMaHITTA (B YKpaiHi
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TaKO0 30HOK0 Moke OyTH HopHOOMIIbCHKA, a B Pocilichkiit deneparlii (3a yMOB MOBaJICHHSI PABIITIOTO PEKIMY )
— Cubip, B bpasuiii — AMa3zoHKka);

— MATPUMKA KyJIBTYPHHUX Ta MUCTEIBKHX IPOEKTIB, pealizallis SKuX MoXe 3a0e3MeUUTH TBOPUY eKCITaH-
Cit0 YKpaiHCTBA Y CBITI.

VY takomy pasi cyBepeHHU# (HoHI 100po0yTy BUCTYHAE K IHOPACTPYKTYPHHH IUTICHUHA CynpoBia ¢op-
MYyBaHHS HOBOTO THITY TPOMaJSTHCHKO1 BiAMOBIIaJIbHOCTI 3a CIiJbHE 01aro, BUXOBaHHS BiUyTTs CIUIBHOI iCTO-
PUYHOT JT0dTi.

Cuctema ynpapiiHHsA UM (HOHIOM Ma€e OXOILTIOBATH MEPEXPECHHUH KOHTPOIb Ta MPO30PICTh KOHKYPCIB
npoekTiB. Tomy 3a misTbHICTIO OHIY crTocTepiraTiMe eKCIiepTHA Ta HAIVISI0Ba PaJiu.

3aBIaHHs EKCIEepTHOI paiu — 3 SCOBYBAaTH JOLUUIBHICTH OOCSTIB Ta HANPAMKIB BUKOPHUCTAHHS KOIUTIB
(dhoHIy. A HarIsI0Ba paja — ETUYHUE HATIIS, IIIHHOCTI Ta MOHITOPUHT. O00B’I3KOBOI0 YMOBOIO MAaIOTh OyTH I10-
MepeHi rpoMaJIChbKi OOTOBOPEHHS, M03asAK KOIITH (POHIY — Lie 3arajbHe Oaro.

B micisiBOeHHOMY CBITI YCITiX MAaTHMYTh MOOUTBHI, pO3MOiTIeH] cucTeMu. YuM OibIoro Oyne 31aTHICT
KpaiHH /10 JeperyJroBaHHs, BUKOPUCTAHHSA 1HHOBALIMHUX MiIXOMIB B YIPaBIiHHI, COLIaJbHUX €KCIIEPUMEHTIB,
TUM O1JIbII YCIIITHUMU BOHU OYITyTh.

BucnHoBkH. 3 oIy Ha BUIEBUKIIAACHE TOUUIBHO 3a3HAYUTH, IO CYBepeHHI HOHIM — IIe 3HAYHE JIKe-
peJo diHaHCYyBaHHS PO3BHUTKY CBITOBOI €KOHOMIKH 1 BOJJHOYAC — IHCTPYMEHT 3pOCTaHHS BIUIMBY JIEPYKaBHOTO Ka-
iTalxy OKpeMHUX KpaiH Ha I100albHy €KOHOMIKY.

C®]1 He hopMyIOThCS Ha OCHOBI TIOIATKOBUX HAIXOIKECHB 3 TOBAPIB, IO MPOJAIOTHCS HA BHYTPIITHHOMY
puHky. 3apaannsa COJl — 36inbiryBaru J00poOyT, a He 3aiiMaTHcs nepepo3noaiioM OromkeTHuX kowTiB. CDO/] He
Mae nyOmoBati QyHKIIT gepkaBHOro Oromkery. Came Tomy COJ] edekTHBHI Y HAKOMMYEHHI Ta MPUMHOKEHHI
CYCIIUTLHOTO Oararcraa.

dopmyBaHHS CyBepeHHOTO (OHIY H0O0pOOYTY B MIiCIIBOEHHOMY NEpioJi BHCTYMAE SK iHPPACTPYKTYp-
HUH LUTICHUI CYTIpOBiJ GOpMyBaHHS HOBOTO TUITY I'POMAASHCHKOI BiINIOBiIATBHOCTI 3a CIijIbHE 01aro, BAXOBaH-
HS BIYYTTS CIUILHOT iCTOPHYHOT JOJI.
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CYB’EKTU AIMIHICTPATUBHO-ITPABOBOI'O PEI'YVIIOBAHHSA
BUPOBHHUITBA TA OBIT'Y JUTAY0I'O XAPYYBAHHA

Hagedeno nousmmsa ma cucmemy cyb’exmi6 aOMiHICMpamugHO-npagoso2o pezynioeants eUpoOHuYmea ma
0612y OUMAY020 XApPUyEaHHsL.

Busnaueno, wo cy6’exmu aOMiHICMpamueHo-npaso8ozo pezynioeants uUpobHuymea ma obicy Oums4o2o xap-
YYBAHHS — Ye CUCTNEMA OP2aHi6 OepiCABHOT 81A0U MA OP2aMI8 MICYEBO20 CAMOBPIOVEAHHS, SIKI BUKOHYIOMb NYONiUHI
3ae0anmss ma QyHkyii' y cpepi eupobHuymea ma 06i2y Oumsu020 XapuyeanHs. 3 Memorw peanizayii KOHCIMUMYYitiHux
npas OumuHu Ha OOCAMHIN HCUMMEBULL PIBEHb, OXOPOHY 300P08 s i JCUMMS, a MAKONIC POPMYIOmMb ma peanizyioms
Oepoicagny nonimuxy y cgepi 3abesnevenns oimeul epyoH020 Ma paHHbLO20 GIKY NOGHOYIHHUM, 6UCOKOSIKICHUM ma 6e3-
NeYHUM OUMAYUM XAPYYBAHHAM.

Cucmema cyd’exmié aOMIHICMPAMUBHO-NPABOBO2O Pe2YNIOBAHHS GUPOOHUYMBA MA 0012y OUMAH020 XAPYYE8AH-
HSL Xapakmepus3yemscsi makumu osnakamu: 1) ye cucmema oepoicasnux opeanie (Bepxosna Pada Yxpainu, Ilpesudenm
Vkpainu, paonux-ynosnosasicenuti Ilpezudenma Yrpainu 3 npas oimeu ma oumsivoi peabinimayii, Kabinem Minicmpis
Vkpainu, yenmpanoui opeanu 6uKoHasuoi 61adu, Micyesli opeanu 6UKOHAGHOL 61a0U) Ma OP2aHié MICYe8020 CamMo8psi-
oyeannsy; 2) UKOHYIOMb K 61ACHI, MAK i 0ele2o8aHi nogrnogaicens, suznaveni Koncmumyyieio Ykpainu ma 3axo-
Hamu Ykpainu; 3) aOMiHicmpamueHo-npagosi 8IOHOCUHU, WO SUHUKAIOMb V cghepi 6upoOHUYmMea ma 0oicy oumsuo2o
XapuyeanHs, 6pe2yib08ani HOpMAMU AOMIHICMPAMUBHO20 Npasa, 4) pe2yniorms i OXOPOHIOMb NEPEBANCHO NYONIUHO-
npaeosi inmepecu, Wo SUHUKAIOMb ) OisUIbHOCI OP2aHi6 BUKOHABYOT 61a0U, 0ePAHCABHO20 YNPAGLIHHIL, AOMIHICMpayil
0p2amie Micyeeoeo camospsidy8anHs Wooo sUPobHUYMea ma obizy Oumsa4020 XapyyeanHs, 5) nio wac peanizayii c6oix
3a60anb Ma QYHKYIN BUKOPUCMOBYIOMb YNPAGIIHCLKL MA CePBIiCHI AOMIHICMPAMUSHO-NPABOGi 3acobu NyONIUHO20 a0-
MIHICMPYBAHHA.

Ho cyb’exmis adMinicmpamueHo-npasoeozo pe2yniosanis UpOOHUYMEa ma 00izy OUMAY020 Xap4yEaHHs Ha-
aedxcams. Minicmepcmeo oxoponu 300po6’si Yrpainu, Minicmepemeo coyianonoi norimuxu Yxpainu, Minicmepcmeo
Qinancie Yrpainu, Minicmepcmeo ocmuyii Yepainu, Minicmepcmeso azpaphoi nonimuxu ma npooogonscmea Yxpainu,
Hepoicasny cnyocoa Yepainu 3 numans Oe3neyHocmi Xapuo8ux npooyKmie ma 3axXucniy CHOMICUBAYi6 ma iH. YeHMPAIbHI
Op2aHu 6UKOHABHOL 610U, A MAKONC MiCYe6i 0epicasHi AaOMIHICMpayii ma opeanu Micyeo2o camospsioy6aHHsL.

Knrouosi cnoea: oumsiue xapuysanus, cyb’ekm nyoniuHo20 aOMIHICMpPYeanHs, cy6 ekmu aOMIHICMpPamueHo-
npasoeo2o pezyno8ants BUPOOHUYMEa ma 00izy OUMAY020 XAPYY8anH s, HOBHOBAICEHHS MA KOMNEMEHYIsl, Op2aHu oep-
JHcasHoi 61aou.

Kolbina N.

Subjects of administrative and legal regulation of production and circulation of baby food

The author presents the concept and system of subjects of administrative and legal regulation of production and
circulation of baby food.

1t is determined that the subjects of administrative and legal regulation of production and circulation of baby
food is a system of public authorities and local governments that perform public tasks and functions in the production
and circulation of baby food in order to implement the constitutional rights of the child to a sufficient standard of living,
health and life protection, as well as form and implement state policy in the field of providing infants and young children
with complete, high-quality and safe baby food.

The system of subjects of administrative and legal regulation of production and circulation of baby food is
characterized by the following features: 1) is a system of state bodies (Verkhovna Rada of Ukraine, President of Ukraine,
Adviser to the President of Ukraine on Children's Rights and Rehabilitation) executive power, local executive bodies)
and local self-government bodies; 2) perform both their own and delegated powers determined by the Constitution of
Ukraine and laws of Ukraine; 3) administrative and legal relations arising in the field of production and circulation
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of baby food are regulated by administrative law,; 4) regulate and protect mainly public and legal interests arising
in the activities of executive bodies, public administration, administrations of local governments on the production
and circulation of baby food; 5) in the implementation of their tasks and functions use administrative and service
administrative and legal means of public administration.

The authors include the Ministry of Health of Ukraine, the Ministry of Social Policy of Ukraine, the Ministry of
Finance of Ukraine, the Ministry of Justice of Ukraine, the Ministry of Agrarian Policy and Food of Ukraine, the State
Service of Ukraine for Food Safety. products and consumer protection, etc. central executive bodies, as well as local
state administrations and local self-government bodies.

Keywords: baby food, subject of public administration, subjects of administrative and legal regulation of
production and circulation of baby food, powers and competence, public authorities.

[ocTanoBka mpobdaemu. Chepa TUTIIOro XapayBaHHS — II€ €IEMEHT MIMPIIOTO MOHATTS chepu Xapay-
BaHHA. Jl0CHiKeHHATIOHATIHHO-KaTeropiabHOTO anapary, BUAM AUTSYOr0 XapdyBaHHS, 0COOINBOCTI KOPHCHUX
CKJIaJJOBUX MPOAYKTIB IUTAYOTO XapuyBaHHS, ACPKABHOTO YIPABIIHHA B c(epl TUTIIOr0 XapuyBaHHS, 3aCO0U
MyOIiYHOTO aAMiHICTPYBaHHS C(hepor0 AUTIUOTO XapuyBaHHs Oy/IH IPEIMETOM HAYKOBUX JOCIHIIKEHD IIHPOKOTO
KOJIa HAyKOBIIB Pi3HUX c(ep MyOInigYHOTO aAMIHICTPYBaHHS. 3 ONNIAAY Ha KOMIIETCHIIIIO BUCHUX Ta MPEIMET IXHIX
HayKOBHX IOIIYKiB cepa XapayBaHHS Ta, 30KpeMa TUTSIOTO XapuyBaHHs HOCTIHHO mepedyBae i IPUCKIIIIH-
BOIO YBaroko Ta ITUPOKHM CIIEKTPOM OCTIKYBaHUX MUTaHb. Ha Hamry qMymKy, e JIOTi9HO, ajpke cdepa xapay-
BaHHA — OZIHA 3 HAWOUIBII HEOOXIAHTX cep CYCHUTFHOTO KUTTS, IO BIIIOBIAA€ 3a (hi3UUHE 370pPOB’ S HACEICHHS.

AHai3 OCTaHHIX JOCTiIKeHb 1 myOmikamiit. Cy0’eKTH cepu JUTIIOTO XapayBaHHS OYIIN MPEAMETOM JI0-
cmmxkernns: O. B. 3anoronkkoi, O. C. Kpymyka, JI. B. Jloctoka, T. B. Mananuyka, C. M. Opexosa, T. JI. MocTen-
cbkoi, O. B. Mensenenko, A. O. 3ainukoBcrkoro, B. I. Cmousp, O. I1. Comory6, 1. ®@. Kpucanos, JI. B. Jleitnexo,
H. T. CnoGogsn, H. A. Tonoginoi, O. B. Bynrakosa, I'. €. [Tonimyx, H. C. FOpuenko Ta iH.

MeTo10 cTATTi € PO3KPHUTTS MOHATTS Ta CUCTEMH Cy0’€KTIB aMiHICTPAaTHBHO-IIPABOBOTO PETYIIOBAHHS
BUPOOHHUIITBA TA 00Iry AUTSIYOTO XapuyBaHHS.

Bukiaxg ocHOBHOro Martepiaiy AOCTiTKeHHsI. AIMiHICTPAaTUBHO-TIPABOBE PETYNIOBAaHHA C(HEPOI0 BH-
pOOHHUIITBA Ta O0Iry TUTSYOrO XapuyBaHHS 3IiHCHIOE IIMPOKE KOJO CyO’€KTiB, SIKI HaALTEHI BIagHO-OpraHi3a-
MIHHUMH TOBHOBaXKEHHSAMHU. 111 cy0’€KTH 311MCHIOIOTH CBOT IOBHOBA)KEHHSI HA PI3HUX PIBHAX YNpPaBIiHHSA, 1 Bif-
MIOBiJTHO, OZIHI MAarlOTh MOAIOHMI aJAMiHICTPATHBHO-IIPABOBHH CTaTyc, a pemTa — iHmMUN. Cy0’€KTH BHKOHYIOTH
VIPaBIiHCEKI Ta cepBicHI QyHKIIT B chepi BUPOOHHUIITBA Ta 00ITY JUTSIOr0 XapayBaHHS. CucTeMy Cy0’€KTiB, sIKi
HaJlIeH1 TAKUMH TIOBHOBKCHHSAMH Ta 31MCHIOIOTH iX Ha Pi3HUX PIBHAX, BCTYNAIOYH B aMiHICTPAaTHBHO-TIPABOBI
BiITHOCHHH B HayIll aIMIHICTPATUBHOTO MpaBa, NPUHHATO HA3UBATH «ITYOJIIYHOIO aIMIHICTPAIIEION.

Y By3bKOMY CEHCI IiJl HOHSTTSAM «IIyOlTiuHa aAMiHICTpamis» 3alporIOHOBAaHO PO3YMITH CHCTEMY OpTaHiB
JIEpYKaBHOI BJIa U, SIK1 HaICH] MyOIiYHO-BIaJHUMH TOBHOBAXXECHHAMH Ta 3MIHCHIOIOTH CBOT (DYHKIIIT i 3aBIaHHS
y BCiX cepax KHUTTEMISUIBHOCTI CyCIUIBCTBA 1 TUIBKY B HOTO iHTepecax. Y HIMPOKOMY 3HAYEHHI TEPMiH «ITyOmid-
Ha aJIMIHICTpaLlisD» HAYKOBII aJIMIHICTPATHBICTH PO3YMIIOTh KJIACHYHO BKJIFOYAKOYH: 1) OpraHu JepiKaBHOI BIAIH
Ta OpraHu MICIIEBOTO CaMOBPSAyBaHHS B YaCTHHI BUKOHAHHS HUMH JICJIETOBAHUX OBHOBAaXXEHb; 2) OPraHu Jep-
JKaBHOT BJIAJI¥, OPTaHU MiCIIEBOTO CAMOBPSAYBAHHS B YACTHHI BUKOHAHHS JEIETOBAHMX IIOBHOBAXKCHD, a TAKOXK
JIepKaBHI MiIMPUEMCTBA, YCTAHOBH Ta OpraHizallii. €AMHO0 MPUHIMIIOBO BaXJIMBOK OCOOIHBICTIO € BUKOHAHHS
BIIACHHX YH JICJICTOBAaHHUX BJIaJHHUX ITOBHOBAaXXEHB Y cepi myOIiuHOTro aAMiHICTPYBaHHS.

Ha mixxaaponuomy piBHi y Pesomronii mono my6migaoi (IepskaBHOI) BiIIOBITAIBHOCTI, il «IIyOIiYHOIO
BJ1aJI0k0» (200 OpraHaMu MyOIiYHOT BIa 1), CIIiJl pO3YMITH OyIb-Ky YCTaHOBY ITyOIiYHOrO mpaBa (y T. 4. JeprKa-
BY, PErioHaJIbHI Ta MICIIEBi OpPraHU AEP>KaBHOI BIAM, He3aJIeKHI ITyOJIiuHi miAmprueMcTBa) Ta Oynb-sIKUX (i3UIHUX
0ci0 i yac BUKOHAHHS HUMHU TIOBHOBa)KEHb OQIIiHUX opraHis [1].

B nociimkenni Mu OyeMo IPUTPUMYBATHCS KOHLIEHIIIT IIMPOKOTO PO3YMIHHS MOHATTS «ITyOJIiuHa aqmi-
HICTpAIlis», aJKe CHCTeMa Cy0’ €KTIB aIMIHICTPaTHBHO-IIPABOBOTO PETYJII0BAHHSI BUPOOHHIITBA Ta O0ITy IUTAYOTO
XapuyBaHHS Ma€ po3Tajly)KeHy CUCTeMy Cy0’€KTiB Ha Pi3HHX PiBHSX, a JesKi Cy0’€KTH HE Halle)aTh IO YKOTHOT
TUIKU BIIAM.

Anminictparusict B. K. KonmakoB npomnoHye po3misaaTy e HOHATTS 3 TOUKH 30py OpraHi3amiiHoi mo-
OyIOBH OpraHiB, [0 BUKOHYIOTH ITyOIIYHO-BIAIHI IOBHOBXKEHHS, @ TAKOXK 3 TOUKH 30Dy iX GyHKIioHaIY. ToOTO
HayKOBEIb NPONIOHYE BHOKPEMJIIOBATH JIBA ITiJXOAH, Yepe3 sIKi MOJKHA TPAaKTYBaTH MOHATTS «IIyOsidHa agMiHi-
CTpallisH» — OpraHizaiiHui Ta QyHKIIOHATbHHH.

3a oprasizariifHO-CTPYKTYPHOTO MiAX0xy MyOJiyHa aAMiHICTpamis — IIe CyKyIHICTh OpTaHiB, IKi yTBOPIO-
I0ThCS JUIA 3IiCHeHHs (peaiizarii) myomiaHoi Baaau. 3a GpyHKIIOHATBHOTO PO3YMIHHS MOHATTS CY0 €KTIB aaMi-

52 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 2 (30)/2022



KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

HICTPAaTUBHO-TIPABOBOTO PETYIIOBAHHS BUPOOHUIITBA Ta O0ITY JUTSYOTO Xap4ayBaHHsI, HA HAITY JYMKY, CIIijl pO3y-
MITH JiSITBHICTD Cy0’€KTiB, SIKi BUKOHYIOTH BIIACHI UM JIeJIerOBaHi MOBHOBa)KEHHS B cpepi AUTAYOTO XapUyBaHH:.
3a opraHi3aniiHO-CTPYKTYPHOTO TiJIXOMy, Ha Hally IyMKY, II¢ CHCTEMa OPraHiB JIepKaBHOI BIaJd Ta OpPTaHiB
MICIIEBOTO CAMOBPSIIyBaHHSI, TisUTBHICTD SIKUX CIIPSIMOBaHA HA TAPAHTYBAHHS JITSAM IX KOHCTHTYLIHHOTO TIpaBa Ha
OXOPOHY 3I0pOB’sI Ta OE3IEYHE 1 IKICHE TUTSIUe XapayBaHH:.

OTxe, HA Hally TyMKY, Cy0’ €KTH aIMiHICTpPAaTUBHO-IIPABOBOTO PETYIIOBAaHHS BUPOOHUIITBA Ta 00Iry Iu-
TSYOTO XapuyBaHHS — 1€ CHCTEMa OPTaHiB JIEp)KaBHOI BIIJH Ta OPTaHiB MICIICBOTO CaMOBPSAYBaHHS, SKi BUKO-
HYIOTh 1yOmiyHi 3aBAaHHA Ta QyHKLIT y cdepi BUpOOHUITBA Ta O0ITY AUTAYOTO XapuyBaHHS 3 METOIO peaizaiii
KOHCTUTYIIHHX MPaB AUTHHU HA JOCTATHIM )KUTTEBHIA PiBEHB, OXOPOHY 3I0POB’S 1 KUTTH, & TAKOXK (HOPMYIOTh Ta
peani3yloTh Aep)KaBHY HOMITUKY Y cepi 3a0e3neueHHs iTeil TpyJHOro Ta paHHBOIO BiKy HEOOXIAHUM JUTIYUM
Xap4ayBaHHSM.

Cucrema cy0’€KTiB aAMiHICTPaTUBHO-IIPABOBOIO PETYINIOBAHHS BUPOOHHUIITBA Ta 00ITY IUTSIUOrO Xap4y-
BaHHS XapaKTEPU3YETHCS TAKUMH O3HAKAMHU:

CTaHOBUTH CHCTeMY JepxaBHHUX opraHiB (BepxoBHa Panma Ykpainu, [Ipe3unent Ykpainu, pagHUK-yIIO-
BHOBaxkeHMI [Ipe3nieHTa Ykpainu 3 npaB JiTel Ta qUTA40i peabiiTaiii, opraHu BUKOHABYOI BJIaJH Pi3HUX PiB-
HiB) Ta OpraHiB MiCLIEBOTO CaMOBPSIyBaHHS;

2) BUKOHYIOTH SIK BJIACHI, TaK 1 JIeJIETOBaHI MOBHOBaXKEHHS BU3HaYeHI KOHCTUTYIIIEr0 YKpaiHy Ta 3aKoHa-
MH YKpaiHu;

3) aaMiHICTPaTUBHO-TIPABOBI BiTHOCHHH, III0 BUHUKAIOTH Y cepi BUPOOHHUIITBA Ta O0ITY AUTSIOTO Xap-
YyBaHHS YPeryJbOBaHi HOPMaMH aJIMIHICTPATHBHOTO TIpaBa;

4) peryaroI0Th 1 OXOPOHSIOTH MIEPEBAKHO ITyOIIYHO-TIPABOBI IHTEPECH, 10 BUHUKAIOTH Y JISUTBHOCTI Op-
raHiB BUKOHABYOI BJIaJH, AEP>KaBHOTO YIIPABIiHH:I, aJIMiHICTpallill OpraHiB MICIIEBOIO CaMOBPSAYBaHHS IIOIO
BHPOOHMIITBA Ta O0ITY JUTSYOTO XapUyBaHHS,

5) mix yac peanizalii CBOiX 3aBIaHb Ta (DyHKIII BUKOPUCTOBYIOTh YIIPABIiHCHKI Ta CEPBICHI aMiHiCTpa-
THUBHO-TIPABOBI 3aCO0H IMyOIIYHOTO aIMiHICTPyBaHHSI.

Oxkpeme Miclie B CHCTEMi OpraHiB aJMiHICTPaTUBHO-IIPABOBOTO PETYIIOBAaHHS BUPOOHHUIITBA Ta 00Iry Iu-
TSYOTO Xap4yyBaHHS BiJBEICHO IIEHTPAIHHIUM OpraHaM BUKOHABUOI BIIAJH, sIKi HAIUICHI HAHOLIBII IIMPOKUM KO-
JIOM IOBHOBa&)KEHb B JIaHii cepi Ta MpaKTUUHO IX peasi3yloTh.

MiHIiCTepCTBO OXOPOHH 3A0POB’Sl YKpaiHU € TOJIOBHUM OPTraHOM y CHCTEMI IEHTPaJbHUX OPTaHiB BHUKO-
HaBUO1 BN/, 110 3a0e3mneuye (hopMyBaHHS Ta peallizye JepKaBHY MONITUKY Y cepi OXOPOHHU 30POB’S, a TAKOXK
3aXUCTy HacelleHHs BiXl iH(ekmiitanX xBopoo, mporuaii BlJI-ingexuii / CHI/ly Ta iHmmM comiaabHO Hebe3mney-
HUM 3aXBOPIOBaHHAM, MONIEPEDKEHHS Ta NMPo(IIaKTHKN HeiH(EKUIHHUX 3aXBOPIOBaHb, 3a0e3neuye GopMyBaHHS
Ta pealizye JepkaBHYy NOJITHKY y cepax emiieMiooriYHOTo HAIsAy (CIIOCTepeKeHHs ), IMyHONPO(DIaKTHKH,
MIPOMOLIii 37I0pOBOTO CIIOCOOY KUTTS Ta 3an00iranHs pakropam pU3HUKY, O€3MEKH XapuOBUX NPOLYKTIB, periaMeH-
Talii pakTopiB CepeIOBHINA KXUTTEAISUTLHOCTI HAaceleHHS [2].

MiHIiCTepCTBO OXOPOHH 3I0pOB’S YKpaiHHU BiAMOBIAHO A0 MOKJIAACHUX HAa HBOTO 3aBlaHb y cdepi Bu-
pOOHUIITBA Ta 00Iry JAUTAYOTO XapdyBaHHS: 3aTBEP/DKYE HOPMHU XapuyBaHHS JUIS JAiTeH y 3aKiajax JAOMIKUIEHOT
OCBITH, (1310JIOTTYHI HOPMHU XapuyBaHHA I 0Ci0, sIKi MOCTpaXKAalu BHACTINOK YOpHOOMIBCHKOI KaTacTpodu;
3aTBEPDKYE TOKa3HUKH OE3MEYHOCTI Xap4OBUX MPOIYKTIB Ta IHIMUX 00 €KTIB CaHITApHUX 3aXOiB; 3IIHCHIOE
Jep KaBHY PEECTpAIliio Ta BEJE ICPHKaBHI PEECTPU HOBITHIX XapyOBUX MPOMYKTIB, XapuOBUX JOOABOK, apOMATH-
3aTopiB, CH3UMIB, BOJ MUTHUX MiHEPAIHHUX BiJIIOBITHO /IO BCTAHOBICHUX KPUTEPIiB; BH3HAYAE JOMyCTUMI Bifl-
XWJIEHHS MIX 3a3Ha4€HUMU B iH(opMallii mpo XapuoBUil IPOAYKT BEIMUYMHAMH €HEPreTUYHOI LIHHOCTI, KIBKOCTI
MOXKMBHUX PEYOBUH Ta (QAaKTUIHUMH 3HAYCHHSAMH IIUX [TapaMeTpPiB, BU3SHAYCHUMH i1 Yac IPOBEACHHS JCpKaB-
HOrO KOHTPOJIIO; BHU3HA4EH1 NepeBiaHl koedillieHTH A7 BU3HAYSHHS BMICTY BiTaMiHIB 1 MiHEpaJlbHUX PEYOBUH Y
XapUOBHMX MPOAYKTaX; BU3HAUAE BUMOTH JI0 1HPOPMAIIT TS CIIOKHBAYiB IIPO XapUOBi MPOMYKTH, 10 HATAETHCS
B JIOOPOBIUTLHOMY TIOPSIZIKY; 3aTBEPIDKYE MOPSIOK MPOBEICHHS BCIX BUAIB BUIPOOYBAHHS, TOCTIPKEHHS, CIIEITi-
aJTi30BaHOl OIIHKHM Y pa3i MPOBEJCHHS JePKaBHOT CaHITAPHO-CITiIEMIOIOTIYHOl eKCIIepTU3H, TITiIEHIYHOI peria-
MeHTallii Ta AepkaBHOI peecTpallii HeOe3neuHuX (aKToOpiB y HEXapyoBiid npoaykuii, Ae3iHpeKuiiHNX 3ac00iB, a
TaKOX MOPSIOK MIPOBENCHHS aHaTi3y HeOe3MeuHuX IS 3710pOB’ sl MOMUHY (DaKTOPIiB HA BCiX eTarnax BUPOOHHUIITBA
Ta peajizalii HexapuoBoi npoaykii [2].

MinicTepcTBO colliaibHOT NOMTHKH YKpaiHu (MiHCOIIOMITHKH) € EHTPATLHIM OPraHOM BHKOHABYOL
BIIAJIY, JISUTBHICTH SIKOTO CIIPSIMOBYETHCS 1 KoopauHyeThest Kabinerom MinicTpiB Ykpainu, sikuii 3a0e3mnedye Gpop-
MYyBaHHS Ta peaji3allito JepaBHOi MMOITUKY Y cepi comiaabHOT MO THKH, 3arallbHO000B’ I3KOBOTO JCPKaBHOTO
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COIIaTIbHOTO Ta IMIEHCIHHOTO CTPaxyBaHHsI, COIIAIBHOTO 3aXHCTy HACEIICHHS, BOJIOHTEPCHKOI NisITbHOCTI, 3 TUTaHb
ciM’1 Ta JiTeM, 03T0POBICHHS Ta BIAMIOYMHKY JIiTEH, yCHHOBIIEHHS Ta 3aXUCTy TpaB JiTel [3].

OcHoBHI 3aBJaHHS MiHCOIIOMITHKY B cepi AUTIIOTO XapuyBaHHS Taki: 3a0e3medeHHs GOopMyBaHHS Ta
peanizauii Aep>kaBHOT MOJITHKY 3 MUTAaHb CiM’1 Ta AiTeH, 03MOPOBIEHHS Ta BIIMOYMHKY JITEH, YCHHOBIECHHS Ta
3axXHUCTy MpaB JiTeH; y cdepi 3aiiiCHEHHS IepKaBHOTO KOHTPOJIIO 3a JIOTPUMaHHSIM BUMOT 3aKOHOJIABCTBA i1 Yac
HaJlaHHS COIIaTbHOI MITPUMKH (JIep>KaBHA JOTIOMOTA, IMUTBIH, XXUTIOBI CyOCHIIi Ta iHII BUILIATH, IO TPOBO-
JIATHCS 32 PaXyHOK JIEP’KaBHOTO OFOIKETY, COIIaNIbHI MMOCITYTH) Ta 33 JOTPUMAHHIM IpaB JiTew [3].

MinictepcTBO (piHaHCIB YKpaiHW — L€ LEeHTPaJbHUI OpraH BUKOHABYOI BIAAH, MiSUIBHICT SIKOTO CIpS-
MOBYETBCS 1 KoopauHyeThess Kabinerom MiHicTpiB Ykpainu. MiH}iH — 11e TOJOBHUHN OpraH y CUCTEMI IEHTPab-
HUX OpraHiB BUKOHABYOl BIaJH, 110 3abe3neuye (popMyBaHHS Ta peanidye AepaBHY (iHAHCOBY, OIOMKETHY Ta
0OOproBy TOJNITHKY, JepKaBHY MONITHKY y cdepi MiXKOIOKETHUX BiIIHOCHUH Ta MIiCIIEBUX OIOKETIB, NEpKaBHY
MOMITHKY Y cepi AepkaBHOTO MPOOIPHOTO KOHTPOIIIO, OyXrainTepchbKoro o0JiKy Ta ay[JuTy, a TaKoX 3abe3nedye
(dhopMyBaHHS Ta pealizallito JIepKaBHOI MOJITUKH y cepi KOHTPOIIO 32 TOTPUMAHHSAM OIOIKETHOTO 3aKOHO/IaB-
CTBa, P KaBHOTO (hiHAHCOBOTO KOHTPOITIO, AEPKABHOTO BHYTPIIIHBOTO (hiHAHCOBOTO KOHTPOITIO, Ka3HAYEHCHKOTO
00ciTyroByBaHHsI OIOMKETHHX KOIITIB Ta OPMYE i pealtizye €JiHY JepiKaBHY IMOJIaTKOBY, MUTHY ITOJIITHKY, Jep-
JKaBHY TIONIITHKY 3 aJAMiHICTPYBaHHS €IMHOTO BHECKY Ha 3arallbHOOOOB’SI3KOBE JICPKABHE COIIalIbHE CTpaxyBaH-
Hs, IEpKaBHY IOJIITHKY Y cepi 60pOoTHOU 3 MPaBOMOPYIISHHIMH ITiJT 9ac 3aCTOCYBaHHS MOJaTKOBOTO Ta MUTHOTO
3aKOHO/ABCTBA [4].

MinicTepcTBo 10CTHINT YKpaiHU — IIe TOJOBHUM OpraH y CUCTeMi IIEHTPAIbHAX OpraHiB BUKOHABUYOI Blla-
I, 110 3abe3neuye (popMyBaHHS Ta pealidye IepKaBHY NPABOBY IOJNITHKY, ACpKaBHY MOJITHKY 3 MIUTaHb OaH-
KpPYTCTBa, y cdepi HOTapiary, opraHizaiii MprUMyCOBOTO BUKOHAHHS PIllIEHb CY/IB Ta 1HIIUX OpraHiB (MIOCaI0BUX
0cib), AeprkaBHOI peecTpallii akTiB HUBLUIBHOTO CTaHy, AepKaBHOI peecTpallii pedoBUX MpaB HA HEPYXOMe MaiHO
Ta X OOTSKCHB, JIEPKABHOI peecTparlii o0TsHKEHb PYXOMOTO MaifHa, JepKaBHOI peecTpailii I0pHIUIHUX 0ciO,
IrpoMaJCbKuX (POpMyBaHb, 110 HE MAIOTh CTaTyCy HOPUAMYHOI 0COOH, Ta (GI3UUHUX OCIO-IIIANPUEMIIIB, peecTparLii
CTaTyTy TepUTOPiabHOI rpoManu M. Kuea, peectpartii ctarytiB HamioHansHOT akaneMii HayK Ta HalliOHAIBHUX
rayy3eBUX akajeMiid Hayk, JepXaBHOI peecTpalii IpykoBaHUX 3aco0iB MacoBoi iH(opMarllii Ta iHpopMaLiiHUX
areHTCTB K Cy0’€KTiB iHpOpMaiiHOI AisTLHOCTI, Y cdepi BUKOHAHHSA KPHMIiHAJIBHHUX MOKapaHb Ta mpooarlii, 3
MUTaHb YTPUMaHHS BiiiCHKOBOIOJIOHEHHX, Y c(epi MpaBoBOi OCBITH HaceJeHHd; 3a0e3rneuye (opMyBaHHS Aep-
KaBHOI MOJIITHKHU y cdepi apXiBHOT CIPaBH 1 IJIOBOJCTBA Ta CTBOPEHHS 1 (PyHKITIOHYBaHHS JIEPKABHOI CUCTEMH
cTpaxoBoro ¢GoHIy AOKyMeHTalii [5].

MiHicTepcTBO arpapHOi MOJIITHKY Ta MPOAOBOILCTBA YKPaiHU — I1€ TOJIOBHUH OpTraH y CHCTEMI IEHTPaTh-
HUX OpraHiB BUKOHABYOI BIA/IH, IO 3a0e3meuye (OopMyBaHHS Ta peaizye qepKaBHy arpapHy MOJITUKY, Tep KaBHY
MOJITHKY Y c(hepax CUThbCHKOTO rOCIoJapCcTBa Ta 3 MUTaHb MPOJOBOJIFYOT OE3TEKH JIepyKaBH [6].

HepxaBHa ciry>x0a YkpaiHu 3 TUTaHb O€3MEYHOCTI XapuoOBUX MPOIYKTIB Ta 3aXUCTy crioxuBadiB (Zep-
KIPOJICTIOKUBCITYK0a) — 1Ie IIEHTPaJIbHIIA OpraH BUKOHABYOI BJIa U, NisTbHICTh SIKOTO CIPSIMOBYETBCS 1 KOOPIH-
Hyetscs Kabinetom MinicTpiB Ykpainu uepe3 Ilepiuoro Bine-npem’ep-MiHicTpa Ykpainu — MiHicTpa eKOHOMIKH,
SIKHH pealti3ye JiepyKaBHY IMOJIITHKY Y Taly3i BeTepUHAPHOI METUITMHH, chepax Oe3MeuHOCTi Ta OKPEMUX MTOKa3HH-
KiB SIKOCT1 XapuOBHX MIPOIYKTIB, KApAaHTHHY Ta 3aXUCTYy POCIUH, 11eHTH]iKalii Ta peecTpallii TBApUH, CaHITAPHOTO
3aKOHOJIAaBCTBA, CAHITAPHOTO Ta CIiJeMIYHOTO OJIaromoiyyyst HacelIeHHs (KpiM BUKOHaHHS (QYHKIIIH 3 peaizartii
JIepyKaBHOI MOJITUKH Y cepi eniieMioNoridyHoro Harsiay (crnoctepeskeHHs) Ta y cepi ririeHu npaii i QyHkmii
IO/I0 3A1MCHEHHS JIO3UMETPUIHOTO KOHTPOIO POOOUMX MiCIlb 1 103 ONMPOMIHEHHS MPAIliBHUKIB), 3 KOHTPOJIIO 32
[iHAMU, TIOTIEPEIKCHHSI Ta 3MEHIIICHHS BXKMBAaHHS TIOTIOHOBUX BHPOOIB Ta X IIKiIIMBOTO BILIMBY Ha 340POB’s
HACEeJICHHS, METPOJIOTIYHOTO HAIJISITy, PHHKOBOTO HAIIISITy B MEXax c)epu CBOET BIAMOBIIaTIbHOCTI, HACIHHHUIITBA
Ta PO3CaJHULTBA (B YaCTHHI cepTudikallii HACIHHSA 1 CaJJMBHOTO MaTepiaiy), peecTpalii Ta o0JiKy MalllH B arpo-
MIPOMHUCIIOBOMY KOMILIEKCi, JepKaBHOTO HANIALY (KOHTPOII) y cepi arponmpoMUCIIOBOTO KOMILIEKCY, JAepKaB-
HOTO HamsiAy (KOHTPOIIO) y cdepax OXOPOHHM MPaB Ha COPTH POCIIMH, HACIHHHUIITBA Ta PO3CATHUIITBA, TEPHKaB-
HOTO KOHTPOJTIO 33 JJOTPUMAaHHSIM 3aKOHOIABCTBA IPO 3aXUCT IPaB CIIOKUBAYIB 1 pekiamy B Iii cdepi, 3a AKiCTIO
3epHa Ta MPOAYKTiB Horo nepepoOKu, Aep>KaBHOTo HAMIAY (KOHTPOJIIO) 3a TOTPUMAHHSAM 3aXO/iB 010JIOTIYHOI 1
TEHETUYHOI OE3MEeKH OO CLITBCHKOTOCTIONAPCHKUX POCIUH ITiJl 9aC CTBOPEHHS, OCIIPKEHHS Ta MPaKTUIHOTO
BUKOPUCTAHHS TEHETUYHO MOU(IKOBAHOTO OPraHi3My Y BiIKPUTHX CUCTEMAax Ha MiAMPUEMCTBAX, B YCTAHOBAX Ta
OpraHi3allisx arporpoOMHUCIOBOTO KOMIUIEKCY HE3aJIeKHO BiJ iX MiAMOPAAKYBaHHS i (OpMU BIACHOCTI, 3MiHCHEHHS
pazialifHOro KOHTPOJIIO 32 PiBHEM PaJiOaKTUBHOTO 3a0pyIHEHHS CUTbCHKOTOCIOAAPCHKOT MPOAYKLIT 1 MPOIYKTIB
xap4ayBaHHA [7].
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BucHoBku. [locniguemm ctpyktypy JepikaBHoi ciayx0u YKpaiHu 3 mUTaHb OE3MEYHOCTI Xap4OBUX MPO-
JOYKTIB Ta 3aXHUCTY CIIOXKUBAYiB, 3a3HAYMMO, 110 BiACYTHIN Oy[ab-sIKUI CTPYKTYpHUI MiApO31id, IKUl oOKpeMo 3a-
iMaBcsi OM MUTaHHSIMH OE3MEYHOCTI Ta AKOCTI JUTIYOTO XapuyBaHHs, HAOIMKEHHSM CHCTEMH YIIPaBIIiHHS JIUTS-
4oro xapuyBaHHs 710 eBporeicbkux npuHuuiie HACCP. BinnoBiHo Mu 3anporoOHyBalid CTBOPUTH B CTPYKTYpi
JepxaBHOi ciry>k0M YKpaiHu 3 MUTaHb O0€3MEYHOCTI XapuOBUX MPOAYKTIB Ta 3aXHCTy crioxuBaviB Komiciro 3 mu-
TaHb PO3BUTKY CepH AUTIIOTO XapuyBaHHS.

HacTtynmHuM piBHEM € MiclieBi opraHu IMyOJIi4HOT aJMiHiCTpaIlii, SsKi BUKOHYIOTh TTIOBHOBaKEHHS Ha Mic-
LIEBOMY PiBHI.
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ITPABOBA ITPUPOJA AIMIHICTPATUBHO-AEJIKTHUX
IMPOIECYAJIBHUX BITHOCHUH

Hocnioscerno cucmemme usuents adMiHiCmpamueHo-0eniKmMHUX NPOYECYATbHUX 8IOHOCUH, YMOYHEHO iX meo-
pemuyny ma npukiaoHy npasogy ocHosy. Ha niocmasi nasedenux Haykosux mo4ox 30py uwjo0o 3Micny aoMiHicmpamus-
HO-0€NiKMHUX 8IOHOCUH BUSHAYEHO NPABOSY NPUPOOY Ma 0COOIUBOCHIL.

Jocnioocenns 10puouyHoi 10puOUYHOL nPUPOOU AOMIHICMPAMUBHO-OCTIKMHUX NPOYECYATbHUX GIOHOCUH OaLO
MONCIUBICMb V3A2ANbHUMU HAKONUYEHT HAYKOGI 8I00MOCHI ma pe3yibmamu cy0060i NpaKmuKyu ma 3anponoHyeamu Ha
X OCHOBI HAYKOBO-NPAKMUYHI NPONO3UYILL Ul peKoMeHOayil w000 800CKOHALEHHS IX NPABOBO2O PecyNtO8AHHS, VCYHEHHS
HAAGHUX NPO2AIUH MA KOLI3IU, a MAKOIC GUSHAYAIOMbCS HANPAMU IX NOOANbUO20 PO3GUMKY.

3asznaueno, wo 6 nonemiuHit Gopmi Cyuacki ueri-aOMIiHICMpamugicmu 062080pHOIOMb OKPEMi HOPMU, WO pe-
2NAMEHTYIOMb NPOBAOINCEHHS Y CRPABAX NPO AOMIHICMPAMUEH NPAGONOPYUEHHS (OeiKmu), 3MICI AKUX CIPUSLE BUHUK-
HEHHIO HOBUX NUMAHb K Y MeOPeMmUyHOMY NAAKI, MAK I 8 NPABO3ACMOCO8YIU JisibHoCcmi. Y 36)513KY 3 Yum 00)EKMUBHO
icHye nompeba y Oinbul Yimkomy pe2yno8aHti HOpM NPOBAONCEHHSL Y CNPABax NPo AOMIHICMPAMUGHT NPAGONOPYUICHHS
(Oenixmu), wo He 00360J15€ OONYCKAMU O0BLIbHE MIYMAYEHHS HOPM.

YV konmexcmi 6usuenms aominicmpamusHo2o 3aKoH00aecmea Yxpainu eace cqpopmosano ma 600CKOHANEHO GU-
3HAYEHHs NOHAMMSL «AOMIHICIPAMUBHO-0ENIKMHE NPABO» AK CYKYNHICHb HOPM, WO pe2yiioloms GIOHOCUHU, WO BUHU-
Kaiombv y 36’ 3Ky 31 CKOCHHAM AOMIHICMPAMUEHO20 npasonopyuienns (Oenikmy). Hopmu aominicmpamugno-oenikmmnozo
npasa GUKOHYI0Mb (YHKYII0 OXOPOHU NPABONOPSIOKY, Npag i c60b600 epomadsn. [lo chepu tio2o npasosozo pezynoeans
BIOHOCAMBCS, 3 00H020 OOKY, GIOHOCUHU, NOB)SA3AHI 3 NOBEOIHKOIO CYO)EKMIE AOMIHICMPAMUGHO20 NPABd, A 3 IHUO20
OOKY, OisIbHICIb KOMNEMEHMHUX OP2AHI8 W00 NPURUHEHHS A PO3CAIOYBANHS OlsiHb IOPUCOUKYILIHO20 PO32TsI0Y CNpAs
npo AOMIHICMPAMUEHi NPAGONOPYUEeHHsL (Oenikmu).

YV yvomy cenci sunocumocs agmopcvke 00IPYHMYSAHHS NPO PO3GUMOK CAMOCMIUNHOT nideany3i aominicmpa-
MUBHO20 NPAsa Mma AOMIHICMPAMUEHO20 NPoyecy y Uil AOMIHICMPAMUBHO-0CTIKMHO20 Npaea ma aoMinicmpa-
MUBHO-0ETIKMHO20 NPOYeECy, NPEOMemom K020 € AOMIHICMPAMUBHI NPABOGIOHOCUHU, WO NO6 A3AHI 3 PO32NIA00M Ma
BIOKPUMMSIM NPOBAONCEHHSL 3 AOMIHICIPAMUGHUX NPABONOPYUIEeHD (0eNIKmis).

Knrouoei cnosa: aominicmpamusHuil 0enikm, ckiad aOMIHICMpamueHo20 NPasonopyulerts (0erikmy), aomi-
HICMPAamueHo-0eNiKMHI npoYecyanbHi 6i0HOCUHU, AOMIHICMPAMUBHO-0ETIKMHUL NpoYyec, NPOBAOICEHHs 3 AOMIHICMpa-
MUBHUX NPABONOPYULEHb (OeiKmMig).

Paviovska N.

Legal nature of administrative-tort procedural relations

The article examines the systematic study of administrative-tort procedural relations, specifies their theoretical
and applied legal basis. On the basis of the given scientific points of view concerning the maintenance of administrative-
tort relations the legal nature and features are defined.

The study of the legal nature of administrative-tort procedural relations allowed the author to summarize the
accumulated scientific information and results of judicial practice and offer on their basis scientific and practical
proposals and recommendations for improving their legal regulation, eliminating existing gaps and conflicts, and
identifies areas for further development.

The author notes that in polemical form modern scholars-administrators discuss certain rules governing
proceedings in cases of administrative offenses (torts), the content of which contributes to new issues, both in theory and
in law enforcement. In this regard, there is an objective need for clearer regulation of the rules of proceedings in cases
of administrative offenses (torts), which does not allow arbitrary interpretation of the rules.

In the context of studying the administrative legislation of Ukraine, the definition of «administrative tort lawy
as a set of rules governing relations arising in connection with the commission of an administrative offense (tort) has
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already been formed and improved. Norms of administrative tort law perform the function of protecting law and order,
rights and freedoms of citizens. The scope of its legal regulation includes, on the one hand, relations related to the
behavior of subjects of administrative law, and on the other hand, the activities of competent authorities to terminate
and investigate acts of jurisdictional proceedings on administrative offenses (torts).

In this sense, the author s justification for the development of an independent sub-branch of administrative law
and administrative process in the form of administrative tort law and administrative tort law, the subject of which are
administrative legal relations related to the consideration and opening of administrative offenses.

Keywords: administrative tort, composition of an administrative offense (tort), administrative-tort procedural
relations, administrative-tort process, proceedings for administrative offenses (torts).

IMocTanoBka npodsemu. TeHACHIIIT OCTaHHIX POKIB Y KOHTEKCTI BHECEHHS 3MiH JI0 aIMiHICTPATHBHOTO
3aKOHONIAaBCTBA YKpaiHU XapaKTePU3YIOThCS 3HAYHUMH 3MiHAMH, TIOB’I3aHUMH HacaMIlepe]] 3 TPUHHATTSAM BEIIH-
KOTO MaCHBY HOPMAaTHUBHO-IIPABOBHX aKTiB, CIPSIMOBAHHX, 3 OHOTO OOKY, Ha BIOCKOHAICHHS IPABOBOTO PETYIIO-
BaHHA y cepi Jep>KaBHOTO YNPAaBJiHHSA, a 3 1HIIOTO OOKY, PO3LIMPEHHSIM CYIOBOTO KOHTPOJIO HAJ MisUTBHICTIO
BHKOHABYOT BJIaJIX Ta ii mocazoBux ocid. ChOroHi Ha MiICTaBl aIMIHICTPATHBHO-IPABOBHUX PEPOPM, IO AKTUBHO
MIPOBOISATHCS, OOTOBOPIOETHCS i7Ies] CTBOPEHHS MOAYIBHUX aIMiHICTPaTHBHO-IIPABOBUX AKTIB, SIKI PETYTIOBAIN
OM aIMIHICTPATHBHO-ICTIKTHI TPABOBITHOCHHH BIAMOBIAHO J0 aJMIiHICTPAaTHBHOTO MpaBa Ta aAMiHICTPAaTHBHOTO
mporecy.

VY monemiuHilt GopMi cydacHi BUCHi-aIMiHICTPAaTHBICTH OOTOBOPIOIOTH OKPEMi HOPMH, IO PEIIAMEHTY-
I0Th TIPOBAKCHHS y CIIpaBax Mpo aJMiHICTPaTHBHI MPABOMOPYIICHHS (ICIIKTH), 3MICT SKUX, CIIPUIE€ BUHUKHEH-
HIO HOBHX ITUTAHB SIK Y TCOPETUYHOMY IUIaHI, TaK 1 B IPaBO3aCTOCOBYIH AISTTBHOCTI. Y 3B)SI3KY 3 UM 00)EKTHBHO
icHye moTpeba y OiNbII YiTKOMY Pery;IIoBaHHI HOPM IPOBAPKCHHS y CIIpaBax MpO aAMIHICTPaTHUBHI MPaBOIOPY-
IICHHS (AENIKTH), 0 HEe JO3BOJSE HOIMYCKATH JOBLIbHE TIIyMaueHHS HOPM.

CkyagHicTh BHUpIMICHHS Ii€l MPOoOJIeMH IMOJSIrae B HEAOCTATHIH PO3POOICHOCTI TCOPETHYHHUX MHUTAHB
MPOBADKEHHS Y CIpaBax Mpo aJMIHICTPATHBHI IIPABOIIOPYIICHHS (IETIKTH) Ta POLETYyPHHUX ITUTAHb, IIOB)SI3aHUX
13 IPUTATHEHHSAM 0Ci0 JI0 aIMiHICTpaTHBHOI BiAMOBiHanbHOCTI. [103HUIIiT BUEHUX Ta MPAKTHKIB 100 MUTAHb TITY-
Ma4eHHsS CaMOTO MOHATTS «IIPOBAKCHHS y CIIpaBaX Mo aJMIHICTPAaTHBHI IPABOIOPYIICHH» Ta HOro CYyTHOCTI
YCKJIQIHIOIOTH MIPO0JIEeMy BIOCKOHAICHHS YMHHHUX aMiHICTPATUBHIX HOPM.

AHaJIi3 ocTaHHIX JocaiTKeHb i mybJikaniii. OxpeMi MUTaHHS, TIOB)5A3aH1 3 HAYKOBHUM JOCIIIKSHHIM
MIPOBAPKCHD 3 aJMIHICTPAaTHBHUX MPABOIOPYIIEHH (AEMIKTIB), Oynu MpeaMEeTOM TUCKYCIH IIHPOKOTO KoJa BUE-
HUX, a came: B. ABepbsHoBa, A. AHpiiiko, H. Apmam, K. AdanaceeBoii, A. banaypku, A. banuyka, B. beB3enko,
O. Besnanogoi, A. bepinay, 0. butsik, JI. binoi-TiyHoBoi, A. BacunbeBoi, B. I'anmynbsko, O. [po3aa Ta iH.

Merta cTaTTi — JOCTIHKEHHS aIMiHICTPaTHBHO-IETIKTHUX IPOLECYATBHUX BiTHOCHH Yepe3 IPU3MY PO3-
DAY CTIPaB MO0 aJAMiHICTPAaTHBHUX IPABONOPYIIEHB (IEMIKTIB).

Bukian ocHoBHOro Martepiaty noc/iikeHHsl. BUBUeHHS nHUTaHb, OO0 BUHUKAIOTH Y MPOLEC 3aCTOCY-
BaHHS HOPM IIPOBAPKCHHS Y CIpaBax IIPo aAMIHICTPATHUBHI IPaBONOPYIICHHS, O€3I0CepeHbO MOBYSI3aHE 3 BH-
3HAYCHHSAM HOTO MICIS B CTPYKTYpi aIMiHICTPAaTUBHOTO MPOIIECY, a OTXKEe, 0OYMOBICHO HAWBAKIMBILITHMH TIOJIO-
KEHHSIMH aIMiHiCTPaTHBHO-IIPOLIECYAIBbHOTO IIPaBa.

VY cydacHili mpaBoBiil HayIli MIIIHO CKJIAJIOCS YSBICHHS, MIAKPIIUICHE 3aKOHOAABYO0 MIPAKTHKOIO, TIPO TE,
IO MOHSATTS «IPOIIECH 1 «IIPOBAPKEHHSD CITIBBIIHOCATHCA MiXK COOOI0 SIK IyOIIiyHe Ta IPUBaTHE, P IbOMY TIPO-
ec — [e cyMa IpoBaKeHb, IPOBaKCHHS — OpraHigyHa 4acTHHa mporecy [1, c. 56].

OnuH i3 OCHOBOIOJIOXKHMKIB TEOpii aAMIHICTPaTUBHOTO INPOIECY Ta aBTOP OAHOTO 3 HAYKOBUX JOCIHIi-
JUKEHb aMiHICTpaTUBHO-TIpoliecyansHoro npasa O. M. bannypka 3a3Hauae, M0 IPOBAKCHHS Y CIpaBax IIpo
aJMIHICTPaTHBHI MPABOIIOPYIIECHHS PEaTbHO iCHYBAIIH IIIe JI0 TOTO, K c(hopMyBasocs ySBICHHS PO aAMiHICTpa-
THBHUH MpoLEC K IOPUIUYHY KaTeropiro [2, c. 48].

CrpaBeIMBICTh IIHOTO ITi€1 TYMKHU MiATBEPIKYETHCA THUM, IO A0 cepenurn 70-X poKiB MHHYJIOTO CTO-
JITTS B JIITEpaTypi He OYJI0 CHelialbHUX JOCTIIKEHb TAKOTO MPABOBOTO SBHUIIA, K aIMIHICTpATUBHUHN MpoIIeC, i
oryOJTikoBaHi Ha TOW Yac mparli IpaBO3HABIIB MICTHIIH, SIK IPABIJIO, OKPEMi BUCIIOBIIIOBAHHS aBTOPIB, SIKi CIIEIIi-
aIBHO HE 3aliMalics mpodiieMaMu aAMiHICTPATUBHOTO MIPOLIECY.

Ha mowatky BiciMaecsTux pokiB XX CT. aAMiHICTpaTHBHHUH Ipolec BIepie OyI0 BHECEHO A0 MiApyd-
HUKIB 3 aaMiHicTpaTuBHOro npasa. OCTaHHIMU POKAMH ITiJIBUINMAIACH AKTHBHICTh IIOAO MOMIYKY MiCIlsA aaMiHi-
CTPATUBHOTO TIPOLIECY y MPABOBiH cHCTEMi Ta BU3HAYEHHSI MiCIl IIPOBAKEHHS y CIIpaBax Mpo aJMiHICTpaTHBHI
MPaBONOPYIICHHS B CTPYKTYPi aAMIHICTPAaTHBHOTO Iporiecy [3, ¢. 91].
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

Sk 3a3Havae B. I1. Tumoriyk, Takuii BUJ IPOBAIKEHb ¥ CTPYKTYPi aIMiHICTPAaTHBHOTO TPOIIeCy BU3HA-
I0Th yC1 BUEHI-aIMiHICTPaTUBICTH, SIKi IO-PI3HOMY TJIyMadaThb IOHATTS Ta 3MIiCT aAMiHICTPaTUBHOTO mpoiecy. Bia-
MIHHICTh, MaOyTh, IIOJIATAE JIUIIIC B TOMY, 0 SKOTO BHIY TPOIECY — KIOPUCIUKIIIHHOMY» YU «YIPaBIIHCHKOMY»
— BIJTHECTH TaKe MpoBapKeHHs [4, 3. 56].

[TpUXWIIEHUKY FOPUCAMKINIMHOT KOHIEMIII] aJIMiHICTPaTHUBHO-TIPABOBOI JIOKTPHUHH 3a3HAYAI0Th, IO aMi-
HICTpaTUBHUIA IPOLIEC — 1€ MIeBHA JiSUIbHICTh 3 BUPIIIEHHS CIIOPiB, IO BUIJIMBAIOTH 3 aIMiHICTPaTUBHO-IIPABOBUX
BIIHOCHH, TPEIMETOM aJIMiHICTPATHBHOTO IMPOIIECY € BUPINICHHSA aJMiHICTPATUBHUMH OpraHaMH CITIPHUX ITH-
TaHb, 1110 HAJIEXKATh JIO KOMITETEHII1 IUX OpraHiB, Ta 3aCTOCYBaHHS 3aX0/(iB aJIMIHICTPAaTUBHOTO BILTUBY [5, c. 58].
[Moni6ny mymky Buciosiroe T. I1. MiHka, sika BU3HAYHIIA aMiHICTPATUBHHUH MIPOIIEC K PEIJIAMEHTOBaHY 3aKOHOM
JUSUTBHICTB IIOJI0 BUPILIEHHS CIOPIB, 1[0 BUHUKAIOTh MK CTOPOHAMH aIMIHICTpPAaTMBHUX NMPaBOBIIHOCHH, 110 HE
nepeOyBaroTh Mk cOOOI0 Y BIIHOCHHAX CITy)KOOBOTO MiJOPSIKYBAHHS, & TAKOX IIOAO 3aCTOCYBaHHS 3aXOJIiB
aJMIHICTPAaTUBHOTO MpUMYycCy [6, c. 65].

[IpencraBHUKYM FOPUCAUKINIHHOT KOHIIEMIT (paKTHYHO HE MPOBOISATH PI3HUINI MK aMiHICTPaTUBHUM,
KpUMIHAJILHUM Ta IUBUIBHUM miporiecamu. Tak, P. A. Kyiibiga ctBepmkye, 10 mpolec — e creliaibHa JTisiTb-
HICTh, IO MA€ Ha METI B YCTAHOBJICHOMY TOPSAKY AOMOITHCS MPUMYCOBOTO 3[IIHCHEHHS HOPM MaTepialbHOTO
Ipasa IIoJI0 BIAJHOI X peaisallii, 3aCTOCYBaHHS 3aXO0/iB IPUMYCY, SIKi € CAHKI[ISIMH 32 HEBUKOHAHHS HOPM Ma-
TEPiaIbHOTO MpaBa.

Merta Oyab-aK0i poLecyanbHOI TiSIbHOCTI — IOMOTTUCS peani3alii mpas i 000B’43KiB 11032 IPaBOBIAHO-
CUHaMH, 1110 BOHU YTBOPIOIOTH 0€3 BOJII HOro 4u xo4da O onHiel 3 HuX. [le mpaBHiIbHO SK 100 KPUMIiHAIBHOTO Ta
[UBUIEHOTO MPOIIECiB, TaK 1 MO0 NPOIECy aaMiHicTparuBHOrO [7, c. 73—74].

[HIITi BYEHI-aIMiIHICTPATHUBICTH BUCIIOBIIOIOTH JYMKY PO T€, IO aJMiHICTPAaTUBHHUMA MPOILEC Ma€ KOH-
CTPYIOBATUCS HA KINTANT JABHO 1 MIIIHO YCTaJCHUX MPOIECYaTbHUX CUCTEM — KPUMIHAIBHOTO Ta IUBLIBHOTO
mporieciB. PaMKu aJIMiHICTPaTUBHOTO MPOIIECY MAIOTh JIOTIYHO 3aMHUKATUCH TIOPSIIKOM 3aCTOCYBAHHS 3aXOJIiB al-
MiHICTPAaTUBHHUX CTATHEHb Ta 1HIIMX 3aXO/iB aJMiHICTpaTHBHOTO pumycy [8, c. 104].

SIKII0 TOBOPUTH PO YMPABIIHCHKY KOHIETIFD aJMiHICTPATHBHOIO IPOIECY, BOHA XapaKTePU3YEThCS
MIUPIITUM TTIX0JI0M JI0 3MICTY aHaIi30BaHOTO mpaBoBoro sisumia. Tak, B. K. KonmakoB ocoOnuBicTio aaMiHicTpa-
TUBHOTO TIPOIIECY BBaXKa€ Te, IO BiH PETYJIIOE SIK IOPUCAUKIIHHY AisUTbHICTH, TOOTO JisUTBHICTH 13 PO3IVISAMY CIIO-
PiB Ta 3acTOCYBaHHs IPUMYCOBHX 3aXO/iB, TaK 1 JiSUIbHICT 13 peaiizalil peryasaTHBHUX HOPM, TOOTO AisTBHICTD
TMO3UTHUBHOTO XapakTepy [9, c. 78].

[Ile panimie meski BYCHI CTBEPKYBAIH, [0 BUKOHABYO-PO3MOPS AU JiSUTBHICT 3AIMCHIOETHCS HA TIijI-
CTaBl MEBHUX MPOIECYATbHUX MPABWI, CYKYITHICTh SIKUX CTAHOBHUTH aJMiHICTpaTUBHUI mporiec. [TonioHy aymMKy
BucIOBWIH A. €. JIyHeB, Ha IyMKY AKOTO, aAMIHICTPaTUBHUN Mpoliec OyB HasBHUI TaM, J1€ 301HCHIOETHCS AisliTb-
HICTh BUKOHABYMX 1 pO3MOPSIYMX OpraHiB, i HaBiTh O. B. Ky3pMeHKo, sika po3nisgaia aiMiHICTpaTHBHHAN TPOIIeC
SIK TIOPSZOK MPaBUIILHOTO, 3aCHOBAHOTO HA HOpMax aJMIiHICTPaTHBHOIO MpaBa BHUPIIICHHS OpraHAMU JCpiKaBU
BCIX IHIUBIAyaJIbHUX CIIPAB y Trary3i BUKOHABUYOI Ta po3nopsauoi aisutbHOCTI [10, c. 88].

Taxox Jesiki aBTOpH aIMiHICTPAaTUBHO-TIPOLIeCyabHUX BiIHOCHH BBaXKalOTh, 10 aJIMiHICTPaTUBHUI IIPO-
[ec — He JIMIIe JiSUTbHICTh JIEpKaBHUX OPTaHiB IIOJI0 BHPIIICHHS iHAWBIMyalbHHUX CIIpaB y cdepi AepKaBHOTO
VIpaBIiHHA, @ HacamIiepe] MOPsIOK peani3allii aqMiHicTpaTuBHO-IIpaBoBUX HOpM [11, c. 59].

CyTh BIIMIHHOCTEH MK «YIPaBIIHCHKOIO» Ta «FOPUCAUKIIIHHOIO» KOHIICTIIIIMU OJHUM i3 MEPIINX I10-
3HauuB J{. M. Baxpax, sikuii HanucaB, 0 aJAMIHICTPaTUBHUMA MPOIIEC Y CEHCI — 1€ MpoleCc BUKOHABYOI 1 PO3Mo-
PAAYOI AISUTEHOCTI OPTaHiB YIPaBJIiHHS, aJIMIHICTPATUBHUIA TIPOIIeC Y By3bKOMY 3HaUEHHI — I1e TIPOIIeC JTisUIbHOCTI
OpraHiB JIEP>KaBHOTO YIIPABIIHHS 3 pO3MNISY iHAMBITyaJbHHUX CIIPaB, 110 HAJEXaTh 10 iXHbOT KoMIeTeHwii [12,
c. 85].

3aranbHOBIAOMO, IO aaMiHICTpaTUBHUHN Ipolec (y MIUPOKOMY PO3YMiHHI) — CYKyIHICTh HOCIiTOBHUX
Jlili, BperyIbOBaHKX MPABOBO HOPMOFO, SIKi 3a0€3MeUYIOTh IIEBHUH MOPSIOK TisSUTBHOCTI OpraHy BUKOHABYO1 BJla-
v (TIocazioBoi 0coOM) MIO/I0 3aCTOCYBAaHHS Ta pealizallii agMiHiCTPaTUBHO-IIPABOBUX HOPM, BIJIIOBITHI amMi-
HICTPaTHUBHO-TIPOIIeCyallbHI MpaBWIIa 1010 MOPSAAKY MiATOTOBKH Ta MPUHHSITTS aKTiB JEPKABHOTO YIIPABIIiHHS,
BEJICHHSI AUIOBOJICTBA, OPSIKY IIPOBEACHHS KOHTPOIIO, ODOPMIICHHS IOPHINYHUX JOKYMEHTIB, @ TAKOXK MOPSIKY
BHJIa4i TIO3BOJIIB Ta JIICH31H Ha TIEBHI BUIH JiSUTBHOCTI, TOPSAIKY PEECTpallii FOPHIUIHUX OCI0 TOIIO.

AnmiHicTpatuBHU# Tpoliec (Y BY3bKOMY CEHC1) — 1€ BperyjiboBaHa 3aKOHOM aIMiHICTpaTHBHO-IIPOLE-
CyaJbHa NisTIBHICTH CY0’€KTa aJIMiHICTPATUBHOI FOPHUCIMKIIIT MO0 3aCTOCYBAaHHS HOPM MarepialibHOTO IIpaBa y
MpoLEeCi BUPILIEHHS aJIMiHICTPaTUBHO-IIPABOBOTO CIOpy a00 po3MIAl CHpaB MpO aAMiHICTPaTUBHI IMPaBOMNOpY-
MICHHS (JENIKTH). AMIHICTPaTHBHO-FOPUCAMKIIIMHAN MPOIeC HASBHUM y TpoIleci 3aCTOCYBaHHS 3aXOJiB JIUC-
LUIUTIHAPHOT BIAMOBIAAIBHOCTI. 3aJIeXKHO Bl XapakTepy Ta 3MICTYy peryJbOBaHUX HOPMaMH MarepiajbHOTO aj-

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 2 (30)/2022 59



MaBnoscbka H.
[MpaBoBa npupoaa aAMiHICTPATUBHO-AENIKTHUX NpouecyanbHUX BiAHOCUH

MIHICTPaTHBHOTO TpaBa BiTHOCHH MOYKHA Ha3BaTH TaKi BUIU aJMiHICTPATHBHO-TIPOIIECYAIbHUX MPOBaKEHb: 3a
ckapramu (aJMiHICTPaTUBHO-IIPABOBUM CyIepeukaM); y CIpaBax Mpo aJAMiHICTPATHUBHI MPaBOMOPYILIEHHS; TUC-
UILTIHApHE TipoBakeHHs [13, c. 89].

VYV KOHTEKCTI BUBYCHHS aJIMIHICTPATHBHOTO 3aKOHOJABCTBA YKpaiHU Bxke C(HOPMOBAHO Ta BJOCKOHAICHO
JeiHIII0 «aAMiHICTPaTUBHO-AETIKTHE IPABO» K CYKYITHICTh HOPM, IO PETYIIOIOThH BiIHOCHHY, IO BUHUKAIOTh
y 3B)I3KY 31 CKOEHHSIM aJMiHICTPaTUBHOIO MpaBoOpyleHHs (nemikry). HopMu anMiHiCTpaTHBHO-IETIKTHOTO
MpaBa BUKOHYIOTH (DYHKIIIFO OXOPOHU MPABOIIOPSKY, TpaB i cBoOox rpoMajsH. Jlo cdepu ioro mpaBoBoro pe-
T'YJIIOBaHHS HaJleXKaTh, 3 OAHOTO OOKY, BIITHOCHHH, MTOB)SA3aHi 3 IIOBEAIHKOIO CYO>EKTIB aIMIHICTPAaTHBHOIO MpaBa,
a 3 IHIIOTO — JiSUTBHICTh KOMIIETEHTHUX OPTaHiB MO0 MPHUIMHEHHS Ta PO3CIiTyBaHHS MisiHb OPUCIAUKIIIHHOTO
PO3MIISAAY CIpaB NPO aaMiHICTPaTUBHI NPAaBOMOPYIIEHHS (IETIKTH).

VY 1IbOMy CEHCi BHHOCUTBCS aBTOPChKE OOTPYHTYBaHHS IIPO PO3BUTOK CAMOCTIHHOT MiATamy3i anMiHicTpa-
THUBHOTO TpaBa Ta aJIMiHICTPATUBHOTO MPOLECY Y BUITISAII aIMIHICTPaTHBHO-/IETIKTHOTO IIPpaBa Ta aAMiHiCTpaTUB-
HO-JICIIIKTHOTO TIPOIIEeCY, MPEIMETOM SKOTO € aMiHICTpaTHBHI MPABOBIJHOCHHH, IO TIOB)S3aHi 3 PO3IVISIOM Ta
BiIKPUTTAM IPOBAHKEHHS 3 aIMIHICTPAaTUBHUX MPABOMOPYILIEHb (AETIKTIB).

BucHoBku. Ha mincraBi BUIEBUKIAICHOTO AETATI30BAHO, Y3araJbHEHO Ta CHCTEMAaTH30BaHO HAYKOBO-
TEOPETHYH] Ta MPaKTUYHI MiIXOAX iICHYBaHHS Ta PO3BUTKY aIMiHICTPAaTHBHO-IENIKTHUX MPOLECYalIbHUX BiHO-
CHH Ta 3alIPOTIOHOBAHO MOJIEJII HOPMATHBHO-TIPABOBHX aKTiB, O PETYIIIOIOTH I1i BIIHOCHHH.
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MPOBJIEMHI ACHHIEKTU Y C®EPI TAPAHTYBAHHS JOTPUMAHHS
ITIPAB I CBOBO/I JIIOJJUHHU Y JIAJIBHOCTI OPTAHIB HAIIIOHAJIbHOI
MOJIIIII YKPATHU ITPU 3ABE3NEYEHHI TYBJIYHOI BE3NEKH

Ipoananizosaro npobnemui acnekmu y cgepi 2apanmy8anHs OOMPUMAHHSL NPAs i c60000 THOOUHU Y isIbHOCMI
opeanie Hayionanenoi noniyii Yxpainu 6 npoyeci 3abesneuenus nyoniunoi oesnexu. Okpecieno 08I epynu npoonem, 3
SAKUMU 3IUMOBXYIOMBCS NPAYIBHUKU NPABOOXOPOHHUX OP2atie, — 3a2anbii ma cneyudiyni. 3anpononosano po3pobumu
ma 6npoeaoumu y Hagyanbti nianu cneyianoHuil Kypc «Ilonsimms ma niocmasu 3acmocy8antsi 00MedlCy8aIbHUX 33X0-
0i8 NPayi6HUKAMU NPABOOXOPOHHUX opeariey ¥ 3BO i3 cneyughiunumu ymosamu Haguants, ki 30iICHIOIOMb NIO2OMOBKY
noniyelucbKux

Knrouosi cnosa: npasa noounu, c60600u n0dunu, nyoniuna besnexa, Hayionanona noniyia Yxpainu, ciyocoo-
6a ni02omosKa.

Palii V.

Problematic aspects in the field of guaranteeing the observance of human rights and freedoms in the activities
of the National Police of Ukraine while ensuring public safety

Problematic aspects in the field of guaranteeing the observance of human rights and freedoms in the activities
of the National Police of Ukraine while ensuring public safety have been analyzed. Two groups of problems faced by
law enforcement officers are outlined — general and specific. It is proposed to develop and introduce into the curricula
a special course «Concepts and reasons for the use of restrictive measures by law enforcement officers» at higher
educational institutions with specific training conditions that train police officers.

The conclusions indicate that during the exercise of their powers and the performance of assigned tasks in the
field of ensuring public order and public safety, the employees of the units of the NPU are faced with separate problems,
which can be divided into two groups — general and specific. In order to eliminate them, it is necessary to pay attention,
first of all, to the constant study and verification of knowledge by the personnel of international standards of compliance
with the rights and freedoms of man and citizen, the norms of the Constitution of Ukraine, current legislation, their
professional duties, as well as to focus efforts on acquiring skills in their application to practice.

To do this, it is necessary to develop and introduce into the curricula a special course «Concepts and reasons
for the use of restrictive measures by law enforcement officers» in higher educational institutions with specific training
conditions that train police officers, as well as separately emphasize this topic during the training of police officers
in the system official training, while paying attention not only to theoretical knowledge, but also to the practice of its
application — during tactical training, the application of practical skills of self-defense techniques, personal safety and
physical impact, solving situational problems, considering positive and negative facts from the practical activities of
law enforcement bodies, etc.

1t is also considered necessary to take measures for additional identification of the person who takes the tests
using the information and telecommunication system «Information portal of the National Police of Ukrainey.

Keywords: human rights, human freedoms, public safety, National Police of Ukraine, official training.

IMocTanoBKka npodemu. 3a0e3NeUeHHS Ta TapaHTYBaHHS MpaB i CBOOO JIIOAWHU Ta TPOMAJSTHUHA — 11€
MPIOpPHUTETHE 3aBAAaHHA B JISUTBHOCTI BCIX MPAaBOOXOPOHHUX OPraHiB HAIIoi nepxaB. OKpeMHM Ta crienu(iaHIM
cy0’eKTOM IBOTO TIpoIlecy € mipo3ainu HamionansHoi mominii Ykpainu, siki 0JHOYaCHO € OJHUMH 13 HaHOUTbII
grucenbHuX. Came ocoboBuit ckiman HITY mix uac BUKOHAHHS CBOIX IMOCAIOBHX O0OB’SI3KIB «IIOPIBHSIHO 3 1HIIIH-
MU MPABOOXOPOHHUMH OpraHaM{ BHUPINIYIOTh HAHIIMPIIE KOJO MUTaHb, OB’ S3aHUX i3 3aXHUCTOM IIpaB, CBOOO
Ta 3aKOHHUX IHTepeciB JIoAuHM» [1, ¢. 143], HaiOIbIIe B3aEMOJIIE€ 3 HACEICHHSAM IIiJI Yac HaJaHHS MPaBOOXO-
POHHMX MOCTYT i3 3a0e3nedeHHs MyOIiuHOro MOPSIIKY Ta IMyOmiuHoi Oe3neku. BkasaHa isUTbHICTE BUMAarae Bif
MPAI[iBHUKIB MOJIMI{ HE TUTBKU HEYXHJIHHOTO JOTPUMAHHI YHHHOTO 3aKOHONABCTBA, a ¥ JOCKOHAJIOTO BOJOIIHHS
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TEOPETHYHUMH 3HAHHSIMH Ta MpodeciiHIMHU HaBHYKaMHU HOTO MPaKTHYHOTO 3aCTOCYBaHHS IMij] 9ac ciry:xom. Ha
nymky J. Jlenucioka, came «Bia IisuIbHOCTI mpauiBHUKIB HamioHaneHOi mominii YkpaiHu 3HaAYHOKO Miporo 3a-
JISKHUTH YCHIIHICT peati3allii HallioHaJIbHUX 1HTEePECIB Ta CTabUIBHICTD CYCIIBHOTO PO3BHUTKY JIepiKaBu» [3].

Koncrutynis Ykpainu, kpim mpaB Ta cBOOO/ JIIONWHY 1 TpOMaIsIHUHA, Tiepeadayae HasgsBHICTh 000B’ SI3KiB,
OJTHHIM 13 SIKWX, 3TiJHO 31 CT. 68, € 3000B’I3aHHS KOXKHOTO «HEYXWJIBHO JnofepKyBaTrcs KoHnctutyiii Ykpainu Ta
3aKOHIB YKpaiHH, HE TIOCSTAaTH Ha TIpaBa i CBOOO/U, YeCTh 1 TiHICTh iHIHMX Jronei» [2]. Y cT. 64 npsmMo BKa3aHO
Ha HEMPUITYCTHMICTh OOMEKEHHS KOHCTUTYIIIHHHAX TpaB i CBOOO JIIOMWHH 1 TPOMaJsTHHHA, KPIM BUTIAJIKIB, Te-
penbauenux Koncrutyniero Ykpainu [2]. OnHi 3 TakuxX — agMiHICTpaTUBHO-IIPABOBI OOMEXEHHS MpaB i CBOOOA
TONUHMY, 1110 3actocoBye HITY s 3abe3neuenns myomiuHoi 6e3meku. [1i yac 31iiicHeHHS CBOTX ITOBHOBAYKEHD Ta
BHUKOHAHHS TIOCTaBJICHUX 3aBJaHb y cdepi 3a0e3neueHHs my0IiYHOTro MOPAAKY Ta MyOniuHo1 Oe3neku miapo3aiiu
HITY 3imtoBXyoThCS 13 OKpeMUMH TIpoOIeMaMHu, ki y 6araThoX BHITAJKaX MarOTh CHCTEMHHUI XapakTep.

HismeaicTs HITY y cdepi 3a0e3nedueHHs mpaB Ta CBOOO/ JTIONWHU Ta TPOMAJTHUHA HEOJHOPA30BO i 1A~
Bajacs 3acIy>KeHii KpUTHIII 3 00Ky cycmiiabcTBa, 3MI Ta okpeMHuX MIXXHAPOJHHUX YCTaHOB. BomHOYAC y BiAMOBIAb
HAa HIBEJIOBAHHS BKa3aHUX MPOOJIEM Ta YCYHEHHS HEOMIKIB HAYKOBIIl Ta IPAKTUKH, IPEICTABHUKU TPOMAJICHKOC-
Ti Ta HEYPSIOBUX OpraHi3aIliii MpoOBOIUIIN HAYKOBI JOCIIKEHHS BiNOBiTHOT TemaTHKH. Leit mponec Gesnepeps-
HUH, alle MOXXEMO KOHCTATyBaTH TOW (haKT, IO 3 MOYATKOM ITOBHOI[IHHOTO iIHTETpalliiiHOTO pyXy YKpainu y €Bpo-
MeicbKe CIiBTOBAPUCTBO yBara J0 MUTAaHHs TrapaHTyBaHH, 3a0e31CUSHHS Ta BiTHOBIECHHS OCHOBOIIOJIOKHUX IIPaB
JIFOMHU Ta TPOMAJSTHUHA 3HAYHO i IBUIIUIIACS.

MeTta cTaTTi — ZOCTIIUTH MPOOJIEMHI aclIeKTH y cepi rapaHTyBaHHS JOTPUMaHHS IIpaB i CBOOO]T JIFOTH-
HU TIi/1 Yyac 3aCTOCYBaHHs aIMiHICTpaTHBHO-IIPABOBUX OOMEXEHb y Mpolieci 3a0e3neueHHs myOniuyHoi Oe3neKu y
JisUTBHOCTI opraniB HarionansHOT nomimii Ykpainm.

AHaJxi3 ocTaHHiX gocaikeHb i myQmikamiii. Y pi3Hi yacu npobiemMam Ta HeJoikaM y JisuitbHocTi Ha-
IOHANBHOI moinii Ykpainu (paHime — Mimimii) y cdepi 3abe3rmeveHHs mpaB Ta CBOOOJ JIFOAWHU Ta TpOMas-
HUHA, 3aCTOCYBAaHHIO a/IMiHICTPAaTUBHO-OOMEXYBaJIbHUX 3aX0JiB OyJlM MPUCBIYEHI Mpalli TaKUX BUEHUX, 5K B.
b. ABep’stnoBa, O. M. bannypku, 1O. I1. butsika, B. B. boryuekoro, B. M. I'apamtyka, B. B. Iopneesa, B. A. I'my-
xoBepi, €. O. I'mankoga, /1. C. leaucrok, B. B. 3yi, 0. JI. Insina, T. O. Konomoens, O.B. Ky3smenko, B.K. Kon-
nakoBa, B. I1. Kononus, B. A. Kpymmoa, T. M. Manunosckkoi, . M. Cominko, I. C. 1lu6, 1. B. HIsens, O.
. Xonbeineskoi, B. B. Cokypenka, FO. C. Pa3meraeBa ta iH. [Ipore 3MiHM B YUHHOMY 3aKOHOJABCTBI, [IOB’3aHi
HacamIepes 3 MPUBEJICHHSIM HOTO 0 CTaHAapTiB Kpaid €Bporeiicbkoro Coro3y, 3MiHOIO MPIOPHUTETIB Y AiSUIBHOCTI
MIPaBOOXOPOHHUX OPraHiB JAlOTh BCi MIJICTABU CTBEPIPKYBAaTH, IO MPOOJIEMH 3aCTOCYBAHHS aJMiHICTPAaTHBHO-
MPaBOBUX OOMEXEHb IMpaB 1 cBoOox momuHu opraHamu HITY y mporeci rapantyBaHHs MyONigHOT O€3MeKH Ha
CHOTO/IHI HETIOCTATHHO PO3POOJIEH] Ta BUBUEHI HA TEOPETUYHOMY DiBHI.

BukJiaa ocHOBHOTO MaTepiajly A0oCTilKeHHs. AHAI3yH0un NMpoOJeMHI acriekTd y cdepi oOMeKeHHS
mpaB i cCBOOOJI JIFOIUHYU Y JisIbHOCTI opraHiB HamioHanbpHOT mominii Ykpainu mig yac 3a0e3rnedeHHs myOniaHol
0e3MeKH Ta MyOJIIYHOTO TOPSIKY, BAPTO 3a3HAYMTH, 110 OKPEMI 3 HUX MArOTh CITUTbHE MiAIPYHTS i XapaKTepHi s
3aranbHuX npobnem pismbHOCTI HITY, iHIM MaroTh Jiniie npuTaManHuil Ta cnenudiunuii 1 nei xapakrep. Tooto
X MO)KHa BUOKPEMUTH y JIBI OKpeMi TpyIH — 3arajbHi Ta crienupivdHi.

OxHi€lo 3 OCHOBHUX Mpo0IieM, AKi MU BBa)Ka€MO 3a HEOOX1JIHE BiIHECTH JO MEPIIOi IPyIH, € MUTAHHSI
010 JIOCKOHAJIOTO 3HAHHS 3aKOHO/IaBYO01 0a3W MpaiiBHUKAMH TOJIIIIT Ta BOJIOMIHHSI HABHYKAMH 1X IPAKTHIHOTO
3acTOCYBaHHA y AochimkyBaHii cdepi. Tak, T. ManuHoBcrka Ta €. [TagkoBa 3a3HAYAIOTH, IO «CaMe 3HAHHS
MpaiiBHUKaMH{ HAI[lOHAIBHOT TOJMIIlii OCHOBHUX TIpaB i cBOOOJ TPOMAJISIH Ta MOPSJIKY iX peaizaiii 1ae iM 3Mory
MPaBUIIBHO OPIEHTYBATHUCS B TIOPSIKY 3aCTOCYBAaHHS 3aXO0/(iB MEPEKOHAHHS Ta IPUMYCY IOA0 KOXHOTO OKPEMOTO
rpomaastHuHAY [4, c. 48].

Ha nepmux nornsan, npobieMu He HeMae ab0 BOHA MiHIMaJbHA, OCKIIBKY B YKpaiHi (yHKIIOHY€E po3ra-
myeHa cuctema Bigomuoi ocBitt MBC Ykpainu, sika ckinanaetbes 3 HarionansHOT akageMii BHYTPIIIHIX CTIpaB,
XapKiBCHKOTO HAlllOHAJIBHOTO YHIBEPCUTETY BHYTPIILIHIX CHpaB, JJHINIPONETPOBCHKOTO AEP>KaBHOTO YHiBEpCUTE-
Ty BHYTPIIIHIX crpaB, JIyraHCEKOTO JIep)KaBHOTO YHIBEPCHTETY BHYTpimHIX cripaB imeHi E. O. Jlimopenka, Jlo-
HEIBKOTO JIep’KABHOTO YHIBEPCUTETY BHYTPILIHIX crpaB, JIbBIBCHKOTO AEPKaBHOTO YHIBEPCUTETY BHYTPILIHIX
cnpaB, OlechbKOTro JICP’)KaBHOTO YHIBEPCHTETY BHYTPINIHIX cripaB [5]. BkazaHi HaBuaslbHI 3aKiajin 31HCHIOIOThH
MiArOTOBKY (PaxiBLiB OCBITHROTO KBali(hiKalliiHOTO PiBHS «OaKajJaBp» Ta «MaricTp» Ajs CHIOBUX cTpykTyp MBC
VYkpainu. Takoxx Ha 0a3i BKa3aHWX HABYAIBHHUX 3aKJaJiB (YHKIIOHYIOTh LIEHTPU NEpBUHHOI npodeciiHol mif-
TOTOBKH TPAIiBHUKIB IOJIIii, pI3HOMaHITHI KYpCU MiIBUINECHHS KBaTi(iKaIii Ta CTa)KyBaHHS 32 BiAMOBITHUMU
CIEeLiaJbHOCTIMU.
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Kpim Toro, B 6aratbox Jepx aBHUX, KOMyHaIbHUX Ta mpuBaTHUX 3BO (QyHKIIOHYIOTH FOpUAHYHI haKyTh-
TETH, SIKi TOTYIOTh CHELIaliCTIB-IOPUCTIB, SIKI MAarOThb 3MOT'Y IpAIlOBaTd y MPaBOOXOPOHHUX OpraHax. Y HaIii
JIeprKaBi FOPUCTIB TOTYIOTh 3akiiaan GaxoBoi nepeaBuioi ocBith (konemxi). ToOTo Ha pUHKY Ipaili HeMae Mmpo-
6nem 13 kBai(pikoBaHUMH KaJipaMH FOPUCTIB Ui OTPeO YCTAaHOB Ta OpraHi3alliil, i HaBiTh HaBIAKU — y 0araTbox
JTOCITI/DKEHHSX i€l chepr aHalizyBaIucs Ipo0ieMu, OB’ 13aH1 3 HA/UTUIIKOM BUITYCKHHKIB IOPUIUYHUX ITpode-
ciil y Hamiit nepxkasi [6; 7; 8; 10]. Taka cutyauii TpuBae Oiblie AeCATH POKIB — HANPUKiIa, ctaHoM Ha 2013 p.
Ha 00miky B JlepkaBHiii Ciry>»x0i1 3aifHATOCTI YKpainu Oyio moHax 40 THC. 0Ci0 3 BHIOI0 IOPUINIHOIO OCBITOMO [7,
c. 7]. Ha xxanp, Ha CbOTOIHI BOHA KapJHAIBHO HE 3MIHIIIACS.

[ToniOHM# cTaH MOPOMKYE 1HINI TMPOOIEMHI TUTAHHS, Cepell IKUX — HU3bKa SKICTh FOPUIMYHOI OCBITH,
3HI)KEHHS IPECTIKY Ipodecii FoprcTa, HepallioHaIbHI BUTPATH epxKaBHOTO OtomkeTy Tomo. Ha mymky K. I'pu-
MICHKO «IPECTHKHICTh IOPUINYHOT OCBITH BiJITaK TIMOOKO 3HEIIHEHA HaBiTh MONPHU TE, IO IOPUAMYHA OCBiTa
BCE X 3aJIMIIAETHCS OAHIEI0 3 HAIOpOXKUnX creniaabHocTei» [12]. Hampukiaza, mix yac podoTH momineidchbKux
KOMICIH — MOCTIMHO JIIOYHX KOJIETiaJIbHUX OPTaHiB, YTBOPEHUX Yy KOXKHOMY IIEHTPAJHLHOMY OpraHi yHpaBiIiHHS
MOJIIIi€r0 BiAMOBIAHO 10 BUMOT Hakasy MBC VYkpainu Big 25 rpynus 2015 poky Nel631 «IIpo opranizauito 1o-
00opy (KOHKYpCY) Ta IPOCYBaHHS IO CITyK01 moumineichkux» [11], HeomHOpa30BO 3a3HAYAIOCS PO HU3BKUH PIBEHD
3HaHb KaHJIUJATIB HA TIOCAAY Y MIJAPO3UIH MO, SKi Majay JUTUIOM PO BHUIY IOPHIAYHY OCBITY KBaidika-
HIHHOTO PiBHSA «0aKalaBpy, MPOTe 1HOJI He MOTIIM BIAMOBICTH HAa eJIEMEHTAPHI TUTAaHHS 3 penMeTa «[IpaBo3HaB-
CTBOY, SIKHIA TIepe10aueHO MPOrPaMOor0 HaBUaHHS JIISL yYHIB 3aralbHOOCBITHIX 3aKknaiiB. B. HaBpoupkuii y crarti
«Komizis. [depxcnyx0a He moTpedye KBalli()ikoBaHUX FOPUCTIB» HABOAMUTH CYO €KTUBHI O3HAKH 3HMKCHHS SKOCTI
MiATOTOBKH IOPHCTIB, SIKi 3arajOM MOXKHA PO3KPUTH TAKHUM YHHOM:

— 3HIDKCHHS SIKOCTI 3aKOHIB Ta HOPMATHBHO-TIPaBOBUX aKTiB, MPO IO CBIIYUTH iCHYBaHHS KOMi3iil y 3a-
KOHOJIaBCTBi, BHECCHHS 3MiH Y IIOWHO NPUIHATI 3aKOHOJABYi aKTH a00 IMOBHE CKACYBAaHHS IX OKPEMHX HOPM;

— 30UIBIIICHHST TOMWJIOK Y TIPaBO3aCTOCOBYIH MPaKTHIIi, 30KpeMa i CyIIaMH, 0 TIPU3BOIUTH 10 HAIAMIp-
HOT 3aBaHTaXXCHOCTI Cy/IB anesAiHHUMHA Ta KacalliiHUMU CKapTaMu;

— 30UIBIIICHHS 3BePHEHB TPOMAJISIH YKpaiHu 10 €BPOIEHCHKOTO Cy1y 3 MpaB JIFOANHHY;

— B PO3’SICHCHHSX BUINUX CYIOBHX OpPTaHIB JICBOBA YaCcTKa — HAraJyBaHHsI MO €IEMEHTApHI pedi, a He
TIIyMadeHHS CIIPABIi CKIAJHUX MUTAHb PABO3aCTOCYBAHHS;

— 3HaYHA KUTBKICTh TIPETCHICHTIB HA BUIIII JEep KaBHI TOCAJM HE MOXYTh CKJIACTH CIEIiaTbHUN KBaIi-
(ikoBaHUH iCTIMT, HE3BAXKAIOUW HA T€, [0 MAIOTh BIAMOBIIHY OCBITY, HAYKOB1 3BaHHS Ta CTYICHI Ta 3HAYHUU T10-
CITy)KHHU CITUCOK;

— KOpyIIiiHa CKIIaJI0Ba SK KBIHTECEHIIsI HEMOMIKIB IOPHIUYHOT OCBITH — BiJl BCTYIYy Y HaBYAIbHUH 3a-
KJIaJ] JI0 MIPU3HAYEHHS Ha TI0CaIu Ta Kap €pHOro 3poctanus [13]. AHami3 3a3Ha4eHUX 03HAK CBIYUTS, IO 1X 3HA-
YHY YaCTHHY MOXHA BIJTHECTH 1 JI0 JisuTbHOCTI HamionansHOT mominii Ykpainu y cdepi 3abe3rnevueHHs: 0CHOBOIIO-
JIOKHUX TIPaB JIOJMHU Ta TPOMAJSTHAHA.

OCKIJIbKY KOKEH IPaIliBHUK IPAaBOOXOPOHHOTO OpraHy YKpaiHHU € MPeCTaBHUKOM CYCITUIBLCTBA, TO BiJIIO-
BiJIHA CUTYyallis EKCTPAIOJIOEThCA W Ha CUTYAIiIO 3 sKicTio BioM4oi ocBitd MBC VYkpainu. He 3armuOmnorounch
y IIe IUTaHHA, aJUKE I He OCHOBHA METa JOCHIPKEHHS, 3a3HaYNMO, 1[0 POTATOM OCTAaHHBOTO Yacy Ha JAep KaB-
HOMY PiBHI OKpeclieHil mpobieMi MpuaiieHo 3HauHy yBary —y 2019 p. MiHicTepcTBO OCBITH Ta HayKd YKpaiHu
npuiiHsI0 «KOHIEMIiI0 pO3BUTKY OPHIUYHOI OCBITH» [9], B OCBITHBO-IIpOQECiiiHI porpaMu BHECEHI 3MiHH,
SKi epen0avaroTh 3HAYHE IMiIBUIICHHS SKOCTI HABYaHHS, 30KpeMa HaOMDKEHHS Teopil 0 MPAKTUKU, BUMOT JIO
KpUTEPIiB OIIHIOBaHHS 37100yBadviB BUINOI OCBITH, 3MIHEHO YMOBH MPOXO/KEHHS MIPAKTUK, CaMi OCBITHHO-KBaJIi-
¢ikamiitHi mporpamMu KOpUryrOTh HaBYalIbH1 3aKJIa 1 BiIIOBITHO /10 MOTPed / 3aMOBIIEHb CTEHKXOAEPIB (3alliKaB-
JICHUX CTOPIH, MMpaleJaBIliB) TOMIO.

[Ile omHi€er0 MPOOIIEMOIO 3 TIEPIIOT TPYITH € MUTAHHS SIKICHOTO KOMIIOHEHTY 0COO0BOTO CKJIAJTY ITiJIPO3.Ii-
niB HITY. Hacammepe 1 BOHO MOJISITa€e B TOMY, IO BiATOBIIHO JI0 4. 3 cT. 65 «IlepemiteHHs MomineichbKux» 3akoHy
VYkpainn «[Ipo HanioHanbsHy momimito» siki HaB4aiIMcs Ha JeHHiM (OopMi HaBYaHHS 3a IEp>KaBHUM 3aMOBICHHIM
3BJI i3 crienu¢ivHIMH yMOBaMHU HaBYaHHS, SIKi 3MIHCHIOIOTH ITiITOTOBKY MOJIICHCHKHUX, HATIPABJISFOTHCS 3T1IHO 3
PO3MOAITIOM, 3aTBEPKEHUM LIEHTPAJIbHUM OPraHOM YIPaBJIiHHA MOJILil, 10 OpraHiB (3akjaiB, yCTaHOB) MOMILi{
Ta MPU3HAYAIOTHCS HA BIJIOBITHI BAaKaHTHI IMOCaJX Oe3MOCEPENHBO MMiCIs 3aKiHUCHHS HABYaHHS B IUX 3aKJaax
[14]. Bognouac BiamoBiaHo A0 4. 1 ct. 49 «BuMoru 10 kKaHAKWJATIB HA cIy*kO0y B MOJIIII0» 3a3HAYEHOTO 3aKOHY
«Ha cITyK0y B MOMIIIT MOXKYTh OyTH PUHHATI TPOMaISTHA YKpaiHU BiKOM BiXl 18 poKiB, sIKi MarOTh TIOBHY 3aralibHy
CEpEeHIO OCBITY, HE3aJIEXKHO BiJl pacH, KOJIbOPY IIKIpH, MOMITHYHUX, PENIriiHUX Ta IHIIUX epeKOHaHb, CTaTi, eT-
HIYHOTO Ta COIIaIBHOTO TIOXO/PKEHHSI, MAWHOBOTO CTaHY, MICIIs IPOKUBAHHS, K1 BOJIOJIIOTh YKPATHCHKOIO MOBOIO
BiJIIOB1JTHO J10 PiBHA, BU3HAYEHOTO 3T1JHO 13 3akoHOM Ykpainu «IIpo 3abe3neuenHs GyHKIIOHYBaHHS yKPaiHCHKOT
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MOBH SIK JiepkaBHOI» [14]. ToOTO, mo-miepiie, YUHHE 3aKOHOAABCTBO HE Tiependadae BUMOT JIO KaHAWUJATIB Ha
ciryxOy B TOJNIIII0 HASSBHOCTI IOPUIMYHOI OCBITH, MO JPYyTe, MEePEBa)KHO IIiCIIs BAAJIOTO MPOXOMIKEHHS KOHKYPCY
TaKWUX KaHJIHUJIATiB IPU3HAYAIOTh Ha TI0Ca TN MOJIOAIIOTO CKIIaay modirii. [IpoTe came BOHU € TUMH IpalliBHUKAMH,
SIK1 BIATIOBIJTHO JI0 CBOIX ITOCAJI0BUX 00OB’SI3KiB HAHO1JIBIIIE CITITKYIOTHCS 3 HACEJICHHSM, 1 caMe 3a MiICYMKaMU Ta-
KOTO CIIUIKYBaHHS ()OPMYETHCS TPOMaJIChKa JyMKa Ta PiBEHb JOBIPH HACEJICHHS JI0 MOJIIIi1, 110, 3T1THO 3 YHHHUM
3aKOHO/IaBCTBOM, € OCHOBHHUM KPUTEPIEM OLIIHIOBaHHS €()EeKTUBHOCTI MiSJILHOCTI OpraHiB 1 MiAPO3AiliB MOMILi].
Kpim mporo, mi yac mpoxXomKeHHS IEPBUHHOI POQECiiHOT MirOTOBKH, IO B 000B’I3KOBOMY TOPSJIKY Iepe-
6aueHo cT. 73 3akoHy Ykpainu «IIpo HaioHaIbHY MOMILiI0» IS HOMIEeHChKUX, SIKi BIIEPILE NPUIHATI Ha cIIy KO0y
B TIOJIIIi{, BUKOPHCTOBYIOTHCS BIAMOBIIHI OCBITHI Iporpamu (Tuianu), 3atBeppkeHi MBC Ykpainu. Sk 3a3Haua-
€TBCSI, 1€ BIIOYBAETHCS 3 «METOI0 HAOYTTS CHEIiallbHUX HAaBUYOK, HEOOXITHUX U1l BAKOHAHHS TOBHOBA)KEHb I10-
minii» [14]. Ha cborogHi TepMiH TPOXOIKEHHS MMOBHOTO KYpCY TaKOi MEPBUHHOT MiJITOTOBKH CTAHOBUTH OJIM3BKO
MIECTU MICSIB. SIK CBITUUTH MIPAKTHKA, HABITH 32 HAHOUIBII CIPUATIIMBUX YMOB Ta IHTEHCUBHOCTI HABYaHHS I1HO-
IO Yacy He JOCTaTHbO, IIOOH TTOBHOIIIHHO OBOJIONITH HEOOX1THUMY 3HAaHHSAMH Ta HaBHuKamu. Hanai nie BijOyBa-
€THCS 32 PaXyHOK HABUAHHS B CUCTEMI CITYKOOBOT MiJITOTOBKH, & TAKOXK JAOCBiNY, SKHH OTPUMYE TONIIEHCHKUH Y
cBoiii cimyx00Bill aismeHOCTI. [IpoTe BCe 1ie BioOpaxaeThesi Ha SKOCTI HAJJAaHHS TOCTYT TpaIliBHUKAMU TIOJMIIIIT,
HETaTUBHO BIUIMBAE HA IMiJ[K TPABOOXOPOHHOTO OPTaHy, IIPH IIbOMY Yepe3 HEKOMIICTEHTHICTh Ta HETOCBITYEHICTh
OKpEMUX TPaIliBHUKIB BiZI0YBalOThHCS MOPYIICHHS NPaB JIFOJAWHU Ta TPOMAISTHUHA 3 BIJTIOBITHUMH IIPABOBUMH Ha-
CJIiIKaMHU.

Takok XoueMO 3BEpHYTH yBary Ha TOW (DaKT, 10 YacTo MpaliBHUK Nodimii HabyBae HEOOXiTHUN TOCBi
HE 32 MPaBHJIOM «BiJ] TEOPIi 10 IPAKTHKW», & HABIAKH, KOJIU IiJ] 4YaC BHPIIICHHS CIYKOOBUX 3aBJaHb Mi3HAIOTHCS
OKpeMi HIOAHCH NPAaBO3aCTOCYBAHHS UM TAKUM YHHOM BHBYAETHCS OCOOIMBOCTI YHHHOTO 3aKOHOABCTBA.

OTtxe nmpoOiiema piBHS 3HAHb YMHHOTO 3aKOHOAABCTBA IMPAlliBHUKIB TPABOOXOPOHHUX OPTaHiB, 30KpeMa
MOJIIIIi1, aKTyallbHa, a OT)Ke, BUMarae OKpeMOro IpyHTOBHOTO JOCIIKCHHS, aJkKe 0€3 IIbOr0 HEMOXKIIMBO TTOBHO-
LiHHO 3a0€3MeYnTH MpaBa Ta CBOOOIM JIIOAUHU W rpoMaJiiHUHA. 3 METOIO MiJBULICHHS (paxOBOTo piBHA MpalliB-
HukiB nonimii MBC 3ampoBapkeHo 3aX0M Pi3HOTO piBHS, sKi mependadeHi y 4. 1 ct. 72 3akony Ykpainu «IIpo
HanionansHy nominii», 3riJHO 3 sIKOI0 npodeciiiHe HaBYaHHS MOMINEHCHKIX CKIaJaeThes 3:

1) nepBuHHOT TTpodheciiiHOT MiATOTOBKH;

2) MiITOTOBKY Y BUIIIUX HAaBYAJIBHUX 3aKJajax i3 crenu(iuHuMyu yMOBaMU HABYAHHS,

3) MiCIAAUITIOMHOT OCBITH;

4) cnyx00BOi MIATOTOBKH — CUCTEMH 3aXO/iB, CIIPSIMOBAHUX Ha 3aKPIiIUICHHS Ta OHOBJICHHS HEOOX1THUX
3HaHb, YMiHb Ta HABUYOK IPAIliBHUKA TOJIIIIT 3 ypaxyBaHHSIM OINEpaTHBHOT 0OCTAHOBKH, CTICIM(IKH Ta POQiIto
HOro onepaTuBHO-CIIY>K00BO1 isIbHOCTI [14].

Kpim Toro, mepeBipky 3HaHb 0COOOBOTO CKIIAY Y MiAPO3/Aijax MOMIIMii MPOBOIATH i Yac MPOXOIKEHHS
arecrauii (3aranom ct. 57 3akony Ykpainu «IIpo HamioHaJibHYy MOJILiD» NependadyeHo YOTUPH MiACTaBU MPOXO-
JOKESHHS TpalliBHUKaMHM TOJIIIIT aTecTallii), Mpy 3acTylmaHHi Ha CIIy>K0y TOIIO.

TpuBanuii yac mpodeciiiHa MiAroToBKa MpalliBHUKIB OpTraHiB BHYTPIIIHIX CHpaB 3AilCHIOBaNIacs BiAIO-
BizmHO 10 [TomoxeHHs 3 opraHizarlii mpodeciiHOl MATOTOBKH 0Ci0 PSAIOBOTO 1 HAYAIBHUIIBKOTO CKJIaJy OpTaHiB
BHYTPILIHIX cripaB YKpaiHH, 3aTBeppkeHoro HakazoM MBC VYkpainu Bin 13.04.2012 Ne 318 [15]. Bkazaune no-
JIOXKCHHS B 0ararboX MOMEHTaX yBiOpajo HOPMH ITOTIepeNHiX MOAIOHNX TOKYMEHTIB Ta BU3HAYAJIO MOPSIOK Op-
ratizauii npogeciiHoi miAroToBKH 0Ci0 PsAI0BOTO 1 HAUYAIBHUIIBKOTO CKJIay OpraHiB BHYTPIIIHIX CIIpaB YKpaiHH
1 HaBITh JUIS MPAIliBHUKIB TOMIMIT micist mpoBeaeHHs pedopmu 2015 p. — maibke pik J0 HOTO cKacyBaHHS, IO
BKa3ye Ha HempoQeciiiHe CTaBICHHS J0 MPOBEICHHS TaKOi BAXKIIUBOIL AePiKaBHOI pehopMH.

KpiM Mo3UTHBHUX acCTEKTiB, IIeH IMiJ3aKOHHUH HOPMATUBHO-IIPABOBHH aKT MICTHB HEIOJIIKH Ta IPOOIIeM-
Hi MOMEHTIB, 30KpeMa CTaja TEMaTHKa 3aHATh, SKa, IIEPEBAKHO TIOBTOPIOBANIACS KOXKHOTO HABYAIBHOTO POKY, Oyia
3aTBep/pKEHA 1 HaBITh KypHAIIM OOJIIKY JAPYKYBAJIM 3 JaTaMH Ta BIAMOBIIHUMHU TeMaMu. Tak 3BaHi «IPUMIpHI Te-
MaTUYHI IJIaHU 31 CITY>kO0BOT MiITOTOBKWY HA MPAKTHI YacTo Oyau 000B’SI3KOB1 1O BUKOHAHHS, 1 JIUIIE B MiAPO3-
JiTax, e KepiBHUKH TIOBHOIO MipOI0 BUKOHYBaJIM BKa3iBKy I1. 6.10.2. Ta po3yMiiy 3HaYEHHS CHCTEMH CITy)OO0BOT
TiITOTOBKY JUTsI T ABUIIICHHSI TPO(eCiitHOro 3p0CTaHHs CBOIX MiIENIHX, IIi TUIAHU Y3TO/HKYBAIIUCS 13 peanisiMu
orepaTuBHOI 00CTAaHOBKH, PiBHSI 3HAHb 0COOOBOTO CKJIay TOIIO.

3aranom ¢opMalbHUI TiAXiA A0 OpraHi3aiii 3aHATh y CHCTEMi CIyX00BOi MiATOTOBKU HE JJO3BOJISIB Ke-
PIBHUKaM MiAPO3iJIiB BHOCUTH MMOBHOIIIHHI KOPEKTHBH Y TIpodeciiiHy (CITy>k00BY) MiATOTOBKY CBOIX ITiJICTVIHX,
3BepTaTy yBary Ha npoOieMu, BUABIEHI y Mpoleci ciy)00Boi AisNTBHOCTI Ta HIBEIIOBATH iX TOIIO. B okpeMux
BHITIaJKaX KEPiBHUKH Oyl 3MyIIeHI (OpMaIbHO MIIXOAUTH JIO TPOBEICHHS 3aHATh y CHCTEMI CITy>KOOBOT Iij-
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TOTOBKH, & JJOKYMEHTAIIi}0 BEJIM TiIBKH IUISl 3BITY TIepel MEPEeBIPKOIO, 10 3arajioM HEraTUBHO MO3HAYAIOCs Ha
JUSITEHOCTI TAPO3ALITY.

[ToniOHMM YHHOM MOXKHA OXapaKTepH3yBaTH MPOBEIACHHS IiJICYMKOBOI mepeBipku mnpodeciiHoi miaro-
TOBJICHOCTI MPALiBHUKIB — Yy MiIpO3/iiax, e BOHA Oylia opranizoBaHa y CyBOpii BiIIIOBITHOCTI 10 BUMOT 3a3Haue-
Horo [onoXeHHs, TPOCTeKyBaBCs BUIIUH piBCHb 3HAHB, JOTPHUMAHHS CIy>KOOBOI TUCIUILTIHH, BUCOKI IIOKa3HUKA
cy»)00Bo1 misuTbHOCTI. Ha kaib, IpyHTOBHUX JTOCIHIDKEHB Y 1il cdepl MmpoBeneHo He OyIio.

3HAaYHUM HOBOBBEJICHHSM Y CHCTEMI CIIY>KOOBOT MIATOTOBKH MPAI[iBHUKIB MOTIIlIi XapaKTePU3y€EThCS TIPH-
riHsATe HOBe IloJIO’KEHHST PO OpraHi3alliio CIry>k00BOi MiAroTOBKH MparliBHUKIB HamionaasHoi mominii Ykpainuy,
sike Oyito 3aTBepmkeHe HakazomM MBC Vkpainu Bin 26.01.2016 Ne50 [16]. Brazane [TonoxxeHHs po3po0iieHo 3 ypa-
XyBaHHSIM MMOTPeO Ta HOBUX MIiJXOJIB JI0 AisuTbHOCTI HarioHansHOT Modinii, 31 3MiHaMU 3arajibHOT KOHIICTIIT Bif
peTNpeCcUBHO-KapallbHOTO OPTaHy J0 OpraHy 3 HaJJaHHs TOCIYT 13 3a0e31meveHHs myOIigYHOT Oe3MeKH Ta My OIiYHOTO
nopsinky. Takox OyJIo BpaXoBaHO MO3UTUBHHI Ta HETaTUBHHN TOCBIJ pedopMyBaHHs MIPaBOOXOPOHHUX OpPTaHIiB
JIesTKUX KpaiH, 30kpema [py3ii.

3aranom IlonoxxkeHHAM mependadeHo Taki BUIU CIIy>KOOBOI MiATOTOBKH, SIK (YHKLIOHAJIbHA, 3arajibHO-
npodiabHa, TAKTHYHA, BOTHEBA Ta (i3WYHA, OPIEHTOBHI ()OPMHU CITY»KOOBOT MiATOTOBKH TaKi:

— HaBYaJIbHI 3aHATTA B TpyIax 3a MiCLEM CITyXOu;

— HaBYaJIbHI 300pH;

— IWCTaHIIIHA MiArOTOBKA;

— caMoOCTiliHa miaroroeka [16].

Y KOHTEKCTi TEeMaTHKH HAIIOTO AOCHTIKEHHS 3a3HAYMMO, [0 BIAMOBINHO 70 1. 1 po3nity V HaBYaHHS 3
(YHKIIOHATLHOT MiATOTOBKY Tepei0adae BUBUCHHS:

— MDXKHApOJAHO-TIPAaBOBUX aKTiB Ta 3aKOHOJABCTBAa YKpaiHH y c(epi TOTPUMAaHHS MpaB i CBOOOA TIONUHI
Ta TPOMasTHUHA;

— BUMOT IIOI0 IOTPUMAaHHA NOJIIEHChKUMHU AUCIUIUTIHY 1 3aKOHHOCT;

— €TUYHUX HOPM TIOBEAIHKH Ta TOJIEPAHTHOCTI /I 9aC BUKOHAHHS MOJIIEHCHKIM CITy>KOOBHX 00OB’SI3KIB,
a TaKOXK y TIOBCSIKIACHHOMY JKUTTI;

— IMO3UTUBHOTO JAOCBIY Y MisuIbHOCTI HarionanpHOT momitii YkpaiHu, MpaBoOXOPOHHUX Ta MOMIIEHCHKUX
OprasiB 3apyOiKHHX JIepKaB; ...» [16]. ToOTO MOXKHA crIOCTepiraTh METy 3aKOHOJIABIIS II0/I0 YiTKOTO BUSHAYCHHS
MJXOMY «JI0 JIFOAHHWY Y MisIbHOCTI HamionansHOT ominii Ykpainu.

ITeBHOIO HOBM3HOIO 11HOTO [10JIOXKEHHS € IEPEBECHHA CUCTEMU CIIy>KOOBOT TiZITOTOBKH MPAIiBHUKIB MO-
T B €JICKTPOHHY IUIONIMHY, 30KpeMa Taka (hopMa CIIy>KO0BOT IMiITOTOBKH MPAIliBHUKIB MOJIIIiT K TUCTaHIII}HA,
10 3TTHO 3 1. 6 € «IHAWBIIyali30BaHUM TPOIECOM HaOyTTs 3HAHb, YMiHb Ta HABHYOK, KU NIEPEBAXKHO BiJI0Y-
Ba€ThCS 32 OMOCEPENKOBAHOT B3a€MOJIIT BiIJAICHUX OJMH BiJl OJTHOTO YYaCHHKIB OCBITHHOTO IPOIIECY B CIIEIlia-
J30BaHOMY CepeloBHIL, 10 (PyHKIIOHY€E Ha 0a3i iHPOopMalifHO-KOMYHIKaliHHIX TEXHOJIOTIH, sIKa IPOBOIUTHCS
3 BUKOPUCTaHHSIM iH(popMaIliitHo-TeJIeKoMyHiKalliiiHoT cucteMu «lHpopmamilinuii mopran HamioHansHOT mosmiii
Ykpainm» (gani — OcBiTHi# noprtan) [16]. [lo3uTrBHI 3pylIeHHs BiJi TAKOTO HOBOBBEACHHS BaXKKO MEPEOLIHUTH,
aJpKe KpIM TOBHOIHHOTO I[1JI0JOO0OBOTO JOCTYITY JIO TEOPETUYHOTO Marepially MOMIEeHChKANH Ma€e 3MOTy caMo-
CTIfHO OILIIHUTH CBOi 3HAHHS 3a JIOIIOMOTOIO TECTYBAaHHS J0 KOXXHOI TEMH, TEMaTHKa 3aHITh PO3pPOOIAETHCS Ta
OHOBJIFOETHCS BIAMOBIIHO IO BUMOT Ta TOTPeO OnepaTHBHOT 0OCTAHOBKHU B KpaiHi, BOJJHOYAC BOHA BPAXOBYE KOH-
KPETHY CIeMiaNi3alilo MoMiNeHChKOro, BiTHOCSYH HOTO JI0 IIEBHOI IPYITU HABYAHHS, «KOMIT FOTEpHA IPOrpaMa Tec-
TyBaHHS T€HEPY€ 1HIUBIyaTbHAN HA0Ip TECTOBUX 3aBIaHb JIJIS KOXKHOTO MOJIIEHCHKOTO, pe3yIbTaTH TECTYBAaHHS
(xinbkicTh HaOpaHuX OaiiB) 30epiraloThCs B €NEKTPOHHOMY BUIIISAAI Ha cepBepi HanionansHoi nominii Ykpainu
Ta BUCBITJIIOIOTHCS TONIEHCHKOMY Ha MOHITOPI KOMIT I0Tepa, Tesie(oHy, TUTaHIIeTa TOIMO Oe3M0CePeaHbO MiCIs
foro 3aBepmenHs» [16]. Ha Hamry gymKy, cucTemMa eleKTPOHHOTO TECTYBAaHHS, HE3BAXKAIOUM HA HENOJIKHU, Ma€e
TOJIOBHY TIepeBary — BiJICyTHICTh Cy0’€KTHBI3MY IIiJI Yac OIIHIOBaHHS.

IIpore, 51k 1 Oyab-AKa HOBeJa, BKa3aHE HOBOBBEACHHS MaJI0 CBOi HEJOJIIKH, SIK1 IepeBakHO Oy BUSBJICHI
y Tpolieci MPaKTUIHOTO 3acTocyBaHHs OcBiTHROrO MopTany. OJHUM i3 TOJOBHUX MOXHA 3a3HAYHTH IpoOIeMy
BiJICYTHOCTI MOXUJIMBOCTI MOBHOIIIHHOTO KOHTPOJIO 32 0CO00I0, SIKa TMPOXOANUTH TeCTyBaHHsA. [lo-miepiie, Hemae
rapaHTii, o0 caMe KOHKPETHUH TpaIliBHUK TOJIIII1, aKayHT SKOTO BBEJICHUH Y CUCTEMY, CKIIQIa€ TECT, a HE XTOCh
IHIMX (HapuKIad, TocBigueHuii konera). Ilo-apyre, Taka opma TecTyBaHHSA Ja€ 3MOTY KOPUCTYBaTHCS Iif-
Ka3KOI CTOPOHHBOI 0COOM Ta / ab0 KOHCIIEKTaMH, MaTepiajaMH JIeKIiii a0 MONIyKOBUMHU CHCTEMaMH MEpExi
[HTepHeT. 3a3HAYMMO, IO IIE € CYTTEBUM HEJONIKOM, SIKUAH 32 MEBHUX 00CTaBHH MOXKE HIBEIIOBATH BCi TTO3UTHBHI
HarpamoBaHHs 11p0T0 [lonokeHHs .
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

AHaNI3yI0UX crienudiky mpoOIEMHUX acIeKTiB JApyroi rpyny, 3a3HAYUMO, IO BOHH, 3TiTHO 3 HA3BO,
ICHYIOTh Y BY3bKOCHEI1alli30BaHiii AisUIbHOCTI MPAaLiBHUKIB MOJILii 1 CTOCYIOThCSI KOHKPETHUX BUMAJIKIB 3aCTO-
CyBaHHS HIMH CBOIX NOBHOB&)XEHb Yy Till um iHIIN cdepi. 3okpema, BianoBigHo 10 4. 1 ct. 31 «IIpeBeHTHBHI
noJineicbki 3axoan» 3akoHy Ykpainu «[Ipo HamioHanbHy MOMNILi0» MeperdadeHa MOXIINBICTh 3acToCcyBaHHs 11
MMPEBEHTUBHUX TMOMINEHChKUX 3axofiB [14]. [lix wac 3acTocyBaHHs OylIb-sSKOTO 3 HHX IEBHOIO MIpOI OOMEX-
VIOTbCS IpaBa Ta cBoOOAM JitoauHu. Hanpukian, mifg yac 3actocyBaHHA nependaderoro m. 7 4. 1 ct. 31 3akony
VYkpainu «I[Ipo HamioHansHy HOMIiIi0» MPOHUKHEHHS JI0 JKUTIA Y 1HIIOTO BOJIOAIHHS 0coOH BiOyBaeThes 00-
MEKEHHSI KOHCTUTYLIHHOTO TpaBa JIIOMUHY Ta FPOMAJISHIHA HA HEMOTOPKAHHICTE XKHUTIA, ependadeHoro ct. 30
Koncrutymii Ykpainu [2], a mig yac 3acTocyBaHHs OOMEXEHHS MepecyBaHHS 0CO0H, TPaHCIIOPTHOTO 3aco0y abo
(hakTUYHOTO BOJIONIHHS pivdro, o nependadeHo m. 6 4. 1 ct. 31 3akony Ykpainu «I[Ipo HarionanbHy mosmimiro»
BiIOyBa€eTHCSl OOMEKEHHS TIpaBa Ha cBobomy nepecyBanHs (cT. 33 Koncrurymii Ykpainn) Ta paBa Ha BOJIOIIHHS,
KOPHUCTYBaHHS 1 PO3MOPSAIKEHHs cBO€IO BiacHicTio (cT. 41 Koncrutyuii Ykpainn).

BBaxkaemo, 110 TopedHo y TakoMy pasi HaBecTH AyMmKy HO. direns, skuid, po3nisaaroud npoodiemMy o0-
MEKEHHS MIPaB JIFOAUHH, MPOIIOHYE «BUPI3HATH JIBa MOHATTA: MepIie — 0e3M0CepeHFO0 0OMEKEHHS TIpaB (K I0-
30aBJICHHS BIIACHWKIB YAaCTHHU TpaB ab0 YaCTHHH MEBHOTO IpaBa), Ipyre — OOMEXCHHS y 3/iiCHEeHHI mpaB (K
moBHa ab0 YacTKoBa HEMOXIJIMBICT peanizauii neBHUX mpas)» [17, c. 359]. Ha Horo nymky, «Ipyruit miaxin 1o
PpO3yMiHHsI 00MEXKEHb IPUITYCKAE, 110 YCi IpaBa y MOBHOMY 00Cs31 3aUIIAIOTHCS y TFOMUHHI — HOCIS MpaB, a MpH-
MUHSETHCS TUTBKU MOXIIMBICTP iX peamizarnii. Takuii Bu oOMexkeHHsS] MOke OyTH JOOPOBUTLHUM (KOJIM JTFOUHA
BiIMOBIISIETBCS BiJI 3MIHCHEHHS TpaBa, HAPHUKIIAL, Y CIIpaBax MPUBATHOTO OOBHUHYBaueHH:), 800 K BUMYIICHUM
— 3aCTOCOBYETHCS 3aJICKHO Bijl 30BHIIIHIX, 37€01IBIION0 HenepenoadyBanux, oocrasun» [17, c. 359].

[IpoGmemu mpyToi rpymnu CTOCYIOTBCS 3aCTOCYBAaHHS CBOIX IIOBHOBA)KCHB IIO0 OOMEKEHHS IIPaB i CBO-
0071 JIOAMHU Ta FPOMaJTHUHA MpalliBHUKaMH MOJILil B mpolueci 3abe3nedeHns myomiunoi 6e3nexu. BukoHaHHs
MMOCTABIICHNX 3aBJaHh B YMOBaX BBEJCHHS Ha OKpeMill TepuTopii abo B KpaiHi 3arajioM MpaBoOBOTO PEKUMY HaI-
3BHYAMHOTO CTaHY y 3B’S3KYy 3 MAaCOBUMH MOPYIICHHSIMH ITyONiYHOTO MOPSIIKY, Y 3B’ 3Ky i3 HAI3BHYaWHUMHU CH-
TyalisIMA TEXHOTCHHOTO a00 IPUPOIHOTO XapakTepy abo B yMOBaX MPaBOBOTO PEXKUMY BOEHHOTO CTaHy BUMarae
BiJI MIPAIliBHUKIB TOJMIIi] HE TUTHKK HEYXWUJIHHOTO JOTPUMAHHS YUHHOTO 3aKOHO/IABCTBA, a i 1Oro 000B’SI3KOBOTO
3aCTOCYBaHHS y TNepe0aueHuX BHIIAKaX, a/Ke 3a IHIIOTO pe3yabTaTy BifOyBa€eThCs TMOPYIICHHS YHHHOTO 3aKO0-
HOJaBCTBA Ta MpaB 1 CBOOOI 1HIIUX IPOMAISH.

BucnoBku. OTXe, i gac 3MiiiCHEHHS CBOiX IIOBHOBAKCHDb Ta BUKOHAHHS [TOCTABICHHUX 3aBIaHb Y cde-
pi 3abe3nedyeHHs MyOaiuHOro NOpsAKy Ta myOniyHoi Oe3neky npaniBHUKK migposainie HITY 3imToBxytoThes 13
OKpEMHUMH TIpo0IeMaMu, SIKi MO)KHA BHOKPEMHUTH y JIBl TPYITH — 3aralibHi Ta crerudivni. 3 MeTor iX yCyHEeHHs
HEOoOX1THO 3BEpPHYTH yBary HacamIiepe] Ha IMOCTiiHe BUBYCHH Ta MEPEBipKY 3HAHb OCOOOBHM CKJIAIOM MiXKHa-
POAHUX CTaHAAPTIB AOTPUMAHHS IpaB Ta CBOOO JIIOAMHM i rpoMansHiHa, HopM KoHcTuTyIii YKpainu, Y4nHHOTO
3aKOHOJIABCTBA, CBOIX MpodeciiHImX 000B’SA3KIB a TAKOXK 30CEPEIUTH 3yCWLII HAa HAOYTTIO HABUYOK iX 3aCTOCY-
BaHHS Ha MPAKTHUII.

Jis 11boro HEOOXiHO PO3POOHTH Ta BIPOBAJWUTH y HABYANBHI IUTAHU crieniadbHuil Kypc «[loHSATTS Ta
IiJICTaBH 3aCTOCYBaHHS 0OMEXKYBAIBHUX 3aXO0J1iB MPalliBHUKaMU MPaBOOXOPOHHMX opraHiBy y 3BO i3 cnenudiu-
HUMH YMOBaMH HaBYaHHSI, sIKi 31iHCHIOIOTH MIATOTOBKY TOJIIEHCHKUX, a TAKOXK OKPEMO aKIICHTYBATH Ha IIiif TeMi
ITiJ] YaC HaBYaHHS TPAIliBHUKIB TOJIIIl B CHCTEMI CITy>kKOOBOT IiJITOTOBKH, BAPTO 3BEPHYTH yBary He TiJIbKH Ha
TEOPETHYHI 3HAHHSI, a ¥ Ha MPAKTHUKY 1X 3aCTOCYBaHHsI — ITiJl YaC TAKTUYHUX HABYaHb, 3aCTOCYBAHHS IPAKTUIHUX
HaBUYOK IIPUHOMIB CaMO3axHCTy, 0COOMCTOI Oe31meKu Ta (Pi3UIHOTO BIUIUBY, BUPINIICHHS CUTYaTHBHUX 3314, PO3-
DIy TIO3UTHBHUX Ta HETaTUBHUX (DAKTIB 3 MPAKTUYHOL AISITBHOCTI MPABOOXOPOHHUX OPTaHiB TOIIO.

Takox HEOOX1THO 3MIMCHUTH 3aX0/IH MO0 JOATKOBOI ieHTHDiKaLlii 0COOH, SIKa CKIIAJa€ TECTH 3 BUKO-
pucTaHHAM iH(popMaliiiHO-TeNekoMyHiKaliiHoi cuctemu «[Hpopmaniitnuii mopran HanionansHoi nominii Ykpa-
THID.
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CYYACHUMU CTAH TA IIEPCIHEKTHUBHU ITPABOBOI'O PEI'YJIIOBAHHS
KPUIITOBAJIIOT Y €EBPOIIEMCBKOMY COIO3I

30iticneno ananiz npasoeoeo pezyniosanHs GIOHOCUH, NO8 SI3AHUX I3 GUKOPUCIMAHHAM, eMICIEl0, Mopeieneio
ma inwux onepayii 3 kpunmosaniomamu 6 npagi €eponeticvkoco Coio3y. Okpecieno 0CHO8HI HANPAMKU pe2ynamop-
HO20 6NAUBY HA PUHOK KPUNMOBAnIOm y desikux oepoicasax — unenax €eponeticvrozo Coiozy. Buceimaeno npobiemu
cucmemu 3akonooasyux akmie €gponeticokozo Coro3y, Wo NOWUPIOIOMbCS HA NPABOBIOHOCUHU 13 KPUNMOBATIOMAMU.
Ipoananizosarno nepcnekmueHi HANPIMKU NPABOBO20 PE2YIO8AHHS KPUNMOBAIOM 32I0H0 3 npoekmom Peznamenmy
Esponeticokoeo napnamenmy ma Paou npo punxu kpunmoaxmueie ma enecenns smin 0o Jupexmueu (€C) 2019/1937,
COM/2020/593 final.

Knrouosi cnosa: acquis €C, npaso €C, kpunmosamnomu, KpURMoakmueu, SiIOMUBAHHsL 2poutel, HYMPIUIHIL
punox €C.

Strilets B.

Current state and prospects for the legal regulation of cryptocurrencies in the European Union

The author analyzes the existing legal regulation of relations related to the use, issuance, trade and other
operations with cryptocurrencies in the European Union law. It was noted that the development of cryptocurrency
markets in the EU requires a well-built legal framework clearly defining the regulation regime for all cryptocurrencies
that are not subject to current legislation on financial services. The main directions of regulatory influence on the
cryptocurrency market in some EU Member States are identified. The problems of the system of legal acts covering
legal relations with cryptocurrencies are analyzed. It was stated that creating a high-quality and effective legal
[framework within the EU internal market is an extremely important though challenging task. Perspective directions
of legal regulation of crypto-assets according to the Proposal for a Regulation of the European Parliament and of the
Council on Markets in Crypto-assets, and amending Directive (EU) 2019/1937, COM/2020/593 final, are analyzed.
When analyzing the draft Regulation, it was found that its adoption would be an important step towards maximum
harmonization of cryptocurrency legislation. A number of problems of the future legal act have been revealed. These
include ambiguous legal regulation of cryptocurrency market participants’ cybersecurity. In addition, the legislative
bodies should bear in mind that cryptocurrencies are in the process of constant transformation and transition from one
type of token to another. In this case, the rules of the upcoming Regulation should be more flexible to future changes. It
was concluded that according to the current draft Regulation, it is extremely unlikely that any types of crypto-assets will
remain unregulated in the EU.

Keywords: EU acquis, EU law, cryptocurrencies, crypto-assets, money laundering, the European single market.

IMocTanoBka mpodaemu. OOIr KpHIITOBAJIOT, IHBECTHUIlIfHA Ta IHIIA TOCIONAPChKA JMisIIBHICTD 3
BUKOPUCTAHHSIM TEXHOJIOT1 pO3MOJiIEHOT0 PEeCcTpy CTAIOTh HEBiJ €MHUMH CKJIQJOBHUMHU CY4aCHOI €KOHOMIKH.
Kamitamizamis kpuntoBamor y 2022 p. nepepummia 1 tpaa gon. CHIA. Y €spomneiicbkomy Coro3i (mami
— €C) icHye HEOOXiAHICTH BHPOOJECHHS CIUIBHOIO MiAXOAy 3 JepkaBamu-uileHamMu €C [0 KpUINTOBAIIOT
3aa71s1 MaKCHMaJIbHOTO BHKOPHCTAHHS HOBHX MOXIIMBOCTEH, SKi BOHM CTBOPIOIOTH. [IpoTe chOTOAHI €MiTeHTH
KPHUITOAKTHBIB Ta NOCTAYJILHUKH ITOCIYT HE MOXKYTh ITOBHOIO MipOIO CKOPHCTATHCS IiepeBaraMy BHYTPILIHBOTO
puHkKy €C depe3 BIICYTHICTh SK MPABOBOT BU3HAYCHOCTI MIOAO PETYIATHBHOTO PEKUMY KPUITOAKTHBIB, TaK i
CHELIaNbHOIO Y3TO[KEHOT0 MPABOBOTO PEryIIOBAHHS HA HAJHAIIOHAJBLHOMY DiBHi. BiNbIIicTh MpaBOBIAHOCHH
II0ZI0 KPUIITOBATIOT HE OXOIJIEHO YNHHUMH 3aKOHOAABUNMH akTaMu €C npo (iHaHCOBI TOCITYTH, OTIOAATKYBaHHS
Ta 00poTHOY 13 BIIMUBAHHIM IpOLIEH.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

Jepxau — uneHn €C B 0CTaHHI POKH 3IIIHCHIOIOTh aKTHUBHI, X04a i po3pi3HEeH1, HAMaraHHs BPETyJIFOBaTH
Ha 3aKOHOAABYOMY PiBHi OOIT Ta BUITYCK KPUNTOBATIOT. DaKTUYHO POpPMYy€EThCs PparMeHTOBaHA Ta HEPIBHOMIpHA
HOpPMAaTHUBHO-TIPaBoOBa 0a3a, sKa CTBOPIOE 3HAYHI 3arpo3u Ui (PyHKI[IOHYBaHHS KOHCOJIIZIOBAHOTO BHYTPIIITHBOTO
punky €C. VY 3B’sa3ky i3 uum €sporneiicbka Kowmicis po3nouana poboTy Hal po3poOKOI0 Ta MPUAHATTIM
CICIaTbHOTO 3aKOHOAABCTBA, SKe 3p00miIo Ou mpaBoBy cucteMy €C TOTOBOKO JI0 iHHOBAIli Ta BIPOBAKCHHS
HOBITHIX TEXHOJIOTIH, a TaKOX 3a0e3Meuniio Ou HallexkHy yHi(iKaliio Ta rapMOHi3alilo Mpasa y Lii cdepi.

KpHnTOBaNIOTH Aamy 3Mory cdopMyBaTH HOBHil roGaibHHMil diHaHCOBHH puHOK. Moro yuacHukn
noTpeOyIOTh SCHOCTI Y MEPCHEeKTUBAX MPAaBOBOTO PETYIIOBAHHS KPUNTOBATIOT y mpaei €C Ta HalliOHATEHOMY
3aKOHO/IaBCTBI JICP)KaB-4ICHIB IIBOTO IHTETpamiiHoro 00>eqHaHHA. ToMy 3HAUHOI aKTyaJbHOCTI HaOyBae aHaIi3
HOpMaTuBHOI 0a3u, MaltbyTHIX 3MiH Ta MOXKJIMBOCTEH MoganpIoi e()eKTUBHOI rapMOHi3allii 3aKOHOJaBCTBA.

AHAJI3 ocTaHHIX AoC/ixKeHb i myOaikamiii. €BporeichKi BUCHI-TIPaBHUKH MTPUCBATHINA 3HAYHY yBary
moOyIOBI Pi3HUX MOJENEH MPABOBOTO PETYIIOBAHHS KPHUIITOBAIIOT. BapTo BUOKPEMHUTH Tpalli TAKMX HAYyKOBIIIB,
sk b. Keonir, E. Hobnp, C. . Xpto3. BaxkinuBuii BHECOK y (OPMYIIOBAHHS OCHOBOIOJOXHHX 1JIed IIOMO
iMIUIeMeHTalii iHHOBaIiHOTO (hiHAHCOBOTO PHHKY B €BPOIEHCHKY €KOHOMIKY 3aikicHIIM M. bouanek, K. Jlany,
B. ®eppapi Ta iH.

VY BITUM3HSHINA JiTEpaTypi PO3KPUTO JIHIIE OKPEMi ACIEKTH MPABOBOTO PETYIIOBAHHS KPHUIITOBATIOT
y nepkaBax-wieHax €C. 3aciayroBytoTs Ha yBary mpaii O. B. birnska, JI. B. Ka3nawaesoi, 1. 1. KoBanepuua,
B. 1. MuxaiinoBcekoro. I[Ipore 3MillleHHS yBarHm HayKOBOIO CIIBTOBApHCTBA BiJ JOCIIIKEHHS IPaBOBOTO
PETYIIOBaHHS KPUTITOBAJIIOT Y HAIlIOHAILHOMY 3aKOHOAABCTBI JiepxkaB-wieHiB €C 1o acquis €C noci He BigOynocs.
JocmimkeHHs Tak caMo pO3pi3HEHi, 4K 1 3aKoHOaB4a 0a3a, 1110 He CIIpUi€e 00’ EKTUBHOMY OL[iHIOBaHHI IIEPCIIEKTHB
TPaBOBOTO PETYIIOBAHHSA PUHKY KpuntoBamoT B €C.

Meta gocaigaeHHsl — aHali3 HaWOUIBII BIpOTiTHUX MOJENIEH MPABOBOTO PEryIIOBAHHSA KPUITOBAIIOT
B acquis €C 3 ypaxyBaHHSIM HOPMAaTHBHO-TIPaBOBOi 0a3u €C Ta HOTo JepKaB-wiICHIB, a TAKOXK MEPCIICKTHB TPH-
WHATTS aKTiB BTOPUHHOTO IpaBa €C, 1110 MiCTUTUMYTh YHi(iKOBaHI MpaBuiia MO0 KPUITOBAIIOT.

Buknag ocHoBHOro Marepiany mociipkeHHsa. Y mpaBi €C BifcyTHe eamHe oQiliiiHe BU3HAYCHHS
KpUOTOBAMIOT. TeXHIUHI MiIX01 A0 POSKPUTTS HOTO 3MICTy HE 3aBXKIU T03BOJISIOTH OLIIHUTH LEH aKTUB K 00’ €KT
npaBoBigHOCHH. [IpoTe HaI3BHUYAHO BIYYHO pEe3lOMyBalla y3araJbHEHY MO3MINI0 MPaBHHUKIB Ta €KOHOMICTIB
B. ®eppapi, ska BU3HAUMIA KPUIITOBAIIOTH AK Je(IIUTHI B HU(PPOBOMY BiTHOLICHHI OJMHHULI BAPTOCTi (TOKEHN),
OCOOIMBOCTI Ta 00Ir IKUX BCTAHOBJIOIOTHCS 32 JIOMTOMOTOK KOMIT FOTepHOro Komy [1, c. 326].

OCHOBOI0 iICHYBaHHS KPUIITOBAIIOTH OCOONHUBUI TUI PO3NOALIEHOTO peecTpy — O10Kk4elH. Lls TexHonorisa
MATPUMYE PO3MOJIiIEeHe, CHHXPOHI30BaHe 30epiraHHs, 00CIyroByBaHHS Ta MEPEBipKy HAOOPY NaHUX.

OnHi€l0 3 0COOMMBOCTEH TEXHOJIOTIT PO3MOJIICHOTO peeCTpy € 11 TpaHCKOpHOHHHUE xapaktep. Lle
CTBOPIOE 3HAYHI MPOOJIEMU y BHOOpPI IOPHUCIMKINI, B MeXaxX SKOI Mae rapaHTyBaTucsi Oe3leKa y4acHHUKIB Ta
MAalOTh BUPINIYBAaTHCS MOXJIMBI CIIOpU. TpyIHOI MPaBo3acTOCYBaHHS MOXYTh BUSBUTHCS SIK Y HEMOXKJIHBOCTI
yY9acCHUKaM PUHKY KPHITOBAIIOT €(EKTHBHO 3aXHUCTHUTH CBOI IpaBa Ta iHTEPECH, TaK i B KOHKYPEHINi OpraHiB
KOHTPOJIIO PI3HUX JiepkKaB, 0 OIO0Kye pearizamiio iX (yHKIiH.

CrBopeHi 3aBIsSKU IiH TeXHOJOTIT NU(POBI aKTHBH MOXYTh BUCTYIATH IUIATIHKHUM TOKCHOM (3aci0
00MiHy a0o0 arexy), iIHBECTHLIHHUM TOKEHOM (IIpeAMET IHBECTYBaHHS AJISl MOAIbIIOTO OTPUMAaHH PHOYTKY)
a0o0 yTHIIITApHUM TOKEHOM (3aci0, 110 HaJla€ BIACHUKY JOCTYI JO IMEBHUX MPOAYKTIB 94U Mociyr). OcoOIUBOCTI
MPAaBOBOTO PETYIIOBAHHS KPUNTOBAIIOTH MPSAMO 3aJEKHThH BiJl TOTO, SIKA CYTHICTH I[bOTO IU(PPOBOTO AKTHBY
BHSIBISIETECSL B KOHKPETHUX IPABOBITHOCWHAX. BH3HAYNTH IOPHAMYHE CTABICHHS A0 TOKCHY MOXIIMBO JIHIIE,
3aCTOCYBABIIIM 3alPOIIOHOBAHUI €BPONEHCHKIM YIIPABIIHHAM 3 I[IHHUX TMATepiB Ta pUHKIB MPUHIIHI «CYTHICTH
BaXKJIMBINIA 32 GOpMY», SIKUH po3misaae Horo (hakTudHi GyHKINT y KOHKPETHUX 00CTaBUHAX Ta YaCOBUX paMKax
[2].

HanzsuuaitHo BaknmuBuM JocsTHeHHAM €C € CTBOPEHHs BHYTPIIIHBOTO PUHKY — MpOCTOpy 0e3
BHYTPILIHIX KOPJOHIB, Y SIKOMY 3a0e3MeuyeThcsi cBOOO/Ia epecyBaHHs TOBapiB, 0Ci0, MOCTYT Ta KamitaliB (CT. 26
JHorosopy npo ¢yHkiionyBanas €C B penakiii JlicaboHcskoro gorosopy 2007 p.) [3]. Juis #oro GpyHKITIOHYBaHHS
(dopMyeThCsl €MHA TPaBOBa 0a3a, HOPMU SIKOi PETYIIOIOTh CTBOPEHHS Ta (YHKI[IOHYBaHHS BHYTPIIIHHOTO
€KOHOMIYHOTO TpocTopy B paMkax €C Ta 3a0e3ledyroTh MOBHY peallizallifo YOTUPhOX CBOOOJI BHYTPIIIHHOTO
puHKy. OOMexeHuit Ta pparMeHTapHUN PEeryIATUBHUN BIUIKMB MpaBa €C Ha KPUIITOBAJIOTH CTaBUTH Iij 3arpo3y
caMy CYTHICTh €KOHOMIYHHMX CBOOOI, SKIIO 1X peaizallis OrmocepeKOBaHa BUKOPUCTAHHSAM KPUIITOAKTHBIB.

VYnepue B Mexax €C TPyIHOIII MPAaBOBOTO PErYIIOBAHHS KPUOTOBAIIOT Ta IOIIYKY €JHHOTO MiIXOIy
JI0 PO3YMIHHS iX CTaTyCy MPOSBHIIKCS B YaCTHWHI CIPABIISHHS TOAATKy Ha JomaHy BapTicTh. Y 2015 p. Bumwmii
aaMiHicTpatuBHui cyy HIBenii HanpaBuB 3BepHEeHHs 10 Cyny €C y nopaaKy NperoIuliiiHOro 3anuTy i3 MUTaHHAM
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mono onoxatkysaHHs [1JIB omepamiéi 3 kymiBii-ipomaxy OiTkoiHy (cnpaBa C-264/14). 3actocyBaHHA 1. «d»
ct. 135 JupextuBu €C Bin 28 nucromaga 2006 p. mpo 3araibHy CUCTEMY NOAATKY Ha JONAHY BapTicTh Oyno
YHEMOXJIMBIICHE, OCKIJIbKH 3aJMINAIOCh HE3PO3YyMIJINM, KW TPABOBUH CTATyC Ma€ Ied TUIaTKHUN THCTPYMEHT
[4, c. 122—-123].

Cyn €C Bupimms, 1o onepariii 3 KyHiBIi-IPoIaxy KPUNTOBATIOTH 3BUILHSAIOTHCS Bijl OMOJATKyBaHHS
IB. Cyn MOTHBYBaB CBO€ pIllIEHHS THM, IIO OITKOIH Ta iHINA KPUOTOBAIIOTAa 3 TOYKH 30PY €BPOINEHCHKOTO
MOJIATKOBOTO 3aKOHOJIABCTBA MA€E PO3IIIAIATHCS 32 aHAJIOTI€I0 31 3BUYAHOIO BAIOTOXO, 4 HE 3 IHITUMHU TUIATHKHUMH
iHCTpyMeHTaMHu. Take pillleHHA BiZoOpa3swioch y 3aKOHOJABCTBI JepkaB-wieHiB. Hampuknazx, Pesomrouis
[MonarkoBoi ciryx6u Itanii 72/E Bix 2 BepecHs 2016 p. «[logatkoBuii peskuM, 3aCTOCOBHHI JIO KOMITAHIH, 110
HAJIAIOTh MOCIYTH, [TOB’sA3aHi 3 BIPTyaJIbHUMH MOHETaMH.)» BH3HAYMIIA, IO IPUOYTOK Ta 30MTKH, 110 BUHHUKIH 3
oreparliii 3 00MiHy KpUTIITOBTIOTH Ha TPAJMIIIHHY BAIOTY 1 HABIIAKH, € 00>EKTOM OTIOIaTKYBaHHS KOPIIOPATHBHIM
nojatkoM Ha mpudyTok [5]. HactynHoro poky Oyno BumaHo 3akoHonmaBuuii aekpeT Bin 25 TpaBusa 2017 p. Ne
90, BIATIOBITHO JTO SIKOTO MPOBAIepH MOCIYT HA KPUIITOBAIIOTHOMY PHHKY HaJIe)XKaTh JI0 3BUMAlfHUX OIepaTopiB
o710 0OMiHY BaJIOT [6].

09 munast 2018 p. y €C nabyna ynaHOCTI upexTBa €Bporneiicbkoro [apmamenTty i Paau (€C) 2018/843
Big 30 tpaBHs 2018 poky npo BHeceHHs 3MiH a0 Jdupektusu (€C) 2015/849 npo 3anobiraHHs BUKOPUCTAHHIO
(diHaHCOBOI cHCTeMH JUIA IiJIeH BiIMUBAHHA Trpoineil abo (iHaHCYBaHHS TEPOPU3MY Ta MPO BHECCHHS 3MiH 0
nupektuB 2009/138/€C 1 2013/36/€C, Takox Bigoma sk [1’sTa nupexktusa npo 60poThOy 3 BITMUBAHHSAM TpOLIEi
(mami — JIBBT'S). Bona HarizieHa Ha MiABUINEHHS MPO30POCTi HOBUX IJIATIXHHUX CUCTEM 1 BKITFOYAJIA MTOJIOKESHHS
po oOMiH BipTyansHux BamoT B €C. JIBBI'S Bu3HaumIa KPUNTOBATIOTY SIK 3aci0 BUpa)K€HHs BapTOCTI, SIKUI He
TapaHTYETHCS [IEHTPATIBHUM OaHKOM UM JICP>KaBHUM OPTaHOM, HE € BAJIFOTOIO a00 KOIITaMH 3 IOPUIMYHOI TOUKA
30py, aJieé BUKOPHCTOBYETHCS MIPUBATHIMU Y KOPIIOPATHBHUME 0CcO0aMH sIK 3aci0 0OMiHY, MOXKE MepeiaBaTUCs,
30epiratucs Ta MpoIaBaTucs B €NEKTPOHHOMY BUTIISII [7].

OpHuM 13 KiIo4oBUX ToJokeHb JBBI'S Oyno BU3HaHHA KPHUNTOBATIOTHHX OipK «3000B’S3aHUMHU
ocobamm» Ta iX WIAMOPAIKYBaHHS THM CaMHM IIpaBHJaM, SKi 3aCTOCOBYIOTbCS 10 (iHAHCOBHUX YCTAaHOB
BignoBinHO 10 HupextuBu €Bpomnericekoro Ilapmamenty 1 Pagu (€C) 2015/849 Bin 20 tpaBus 2015 p. mpo
3armo0iraHHs BUKOPUCTAaHHIO (hJiHAHCOBOI CUCTEMH JIJIS IJICH BiIMUBaHHS Ipoieii a0o (hiHaHCYBaHHS TEPOPUMY,
po BHECEeHHsA 3MiH 10 Pernamenty €Bponericbkoro [Tapnamenty i Paau (€C) Ne 648/2012 Ta npo ckacyBaHHA
Jupextusu €ppornericskoro [apmamenty 1 Pagu 2005/60/€C ta dupextuBu Komicii 2006/70/€C (tak 3BaHOi
«YeTBepToi» AUPEKTHBH NpO OOpoThOy 3 BiIMUBaHHAM Trpouieil). Ha mpakTuii me oxOomioe 3000B’s3aHHS
MIPOBOJIUTH KOMIUICKCHY TIEPEBIPKY KIIIEHTIB 1 HA/IaBaTH PETYIIATOPAM 3BITH MPO MI03P1Ty TisSUTBHICTS.

[IpakTuka IpaBOBOTO PETYINIOBAHHS KPUITOBAIIOT CBIITYHUTH MPO TE, IO CaMe HOPMOTBOPYA IisUTEHICT
€C crae TpurepoM 1o KicHOT TpaHchopMarlii 3aKOHOIaBCTBA JepKaB-WICHIB, sKi HE 31aTHI CAMOCTIHHO JIHTH 110
CHITBHUX MiXO/IIB JIO OI[IHIOBAHHS CYTHOCTI KPUITOBAJIIOT. 30KpeMa, Ha BiIMiHY BiJI BXKe 3raJlaHOi BHIIE TO3UIIiT
ITamii, ®enepanpauii 6ank HiMeuunnn (ByHnecOaHK) BUCIOBHUBCS, IO KPUMITOBAIIOTH HEMOXJIIUBO BITHECTU IO
€JIEKTPOHHUX KOIITIB, OCKUIPKA BOHH HE BUKOHYIOTH (DYHKILIi BaJIIOTH 1 HE € YAaCTHHOIO (PIHAHCOBOI CHCTEMH
®deneparuBHOi Pecyonikn Himewunna [8]. Bukimrouro nporiec rapmoHi3zartii 3 acquis €C Moke yCyHYTH BiATIOBIIHI
po30iXxKHOCTI. AKTUBHA po3poOKa 3aKOHOABCTBA PO PEryaIOBaHHs KPUIITOBAIIOT B HiMeuunHi 3yMoBIIeHa came
HeoOxignicTio BrpoBaauTH JIBBI'S y HalioHampHe 3aKOHOABCTBO. MiHicTepcTBO (iHaHciB HiMeudnHU y cBOEMY
3aKOHOITPOEKTI BUPIIIMIO CTBOPUTH HOBUH PETYIILOBAHUIA BUJT NiISUTBHOCTI — «KpHUIITOO13HECY. Hanpukinay, BeneHHs
KPUNTONIETIO3UTAPHOTO Oi3Hecy y HiMeduwHi omucyeThes sk 30epiraHHs, aMiHICTPYBaHHS KPHUITOAKTHBIB UM
MPUBATHUX KPUNTOKIIOUIB TpeTix ocid [9]. BipryanbHi BamoTHI OpokepH, 0araToCTOpOHHI TOPrOBi yCTaHOBH,
Oipki 1 MalfHepH MarOTh 000B’I3KOBO OyTH aBTOpU30BaHi y deaepanbHOMY ynpaBiliHHI ()iHAHCOBOTO HATIISY.

Ocob6nuBicTio HOpMOTBOpuoi AisnbHOCTI €C € HampaBieHICTb Ha MaKCUMallbHE HaONMKEHHS PUHKY
KPUNTOBAIIOT J0 KJIAaCHYHUX PUHKIB. Lle cToCyeThCcs HE TiJBKM MHUTaHHS OOPOTHOW 3 BIIMHBAHHSAM TPOIICH, a
1 JIiIeH3yBaHHSM OOMIHHOI JisSUTBHOCTI, €MICI€I0 TOKEHIB, HalaHHs ¢iHaHCOBUX MociyT. Lle moB’s3aHo i3 HaATO
CTPIMKHM pPO3BHUTKOM KPHUNTOIHIYCTPil Ta 3pOCTaHHSAM IOMYJISIPHOCTI OJIOKYeHH-TexHooTil. HecpoMoxHICTh
MUTTEBOTO PEaryBaHHS Ha BUKJIIMKUA HOBOTO PHHKY CIIOCTEPIracThCs TAKOXK HA HALlIOHATBHOMY PiBHI, IO 3MYIIy€E
JIepKaBU-YWICHU IPUCTOCOBYBATH ICHYIOUI IIPaBUiIa IO HOBHX IPABOBITHOCHH.

Tak, y ®panuiiy 2019 p. 3axoHoxasuwmii opran onpumogaus Loi PACTE (Plan d’ Action pour la Croissance
et la Transformation des Entreprises). 3akoH OKpECIIIOE PEXHUM JUIS KPHUITOAKTUBIB 1 JIIS TOCTa4aJIbHUKIB
KPUNTOAKTHBIB, a TAKOXK MOKJIaJa€ Ha YIpaBIiHHA (piHaHCOBUX pUHKIB (Autorité des marchés financiers) 3aBnanns
c(hopMyITFOBaTH AJIs [IHOTO BIIMOBIIHY TEXHIUYHY 0cHOBY. OcTaHHIM Oy BHeCeHi 3MiHH 10 KHUTH VII Permmamenty
Ta MiAMOPSAIKOBAHO YCiX KpUIITOMaHEPiB, EMITEHTIB 1 AWJIepiB, OipiKi Ta IHIIMX 10CTAaYaIbHUKIB OCIYT OCHOBHUM
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

CTaHJapTaM 3aXUCTy CIIOXKHMBAYiB 1 JTOTPUMAHHS 3aKOHOAABCTBA MPO OOpOTHOY 3 BiAMHBAaHHSAM rpolirei. bymno
CTBOPEHO MUIBIOBUI PeXHUM I aBTOPU30BAHUX JUIIEPIB KPUIITOAKTUBIB. B 00MiH Ha 3roay Ha OUIBII BHCOKI
CTaHJIAPTH 3aXUCTY CIIOKHUBaUiB, OE3MEKH Ta MPO30POCTI BOHU MOXKYTh OTPHUMATH J03B1JI BiI PETYIATOpA 1 BUTLHO
peKJIaMyBaTy CBOIO MPOAYKIIIO AJIS IUPOKOi TPOMAACHKOCTI, B T. 4. I po3ApiOHUX crioxkuBayiB [10].

JIominpHICTh MiANAMTYBaHHS 3aKOHOMABCTBA MPO KIIACHYHI PUHKH JIO pealiid 00iry KpUITOBAIIOT HE
omHO3HAYHA. J[eski €BpOMENChKi aHANITUKH BU3HAIOTH, MO CIpo0a MiJABECTH 1HBECTHIll B KPHUIITOAKTUBU i
ICHYIOY1 3aX0[y OC3MEeKU Ta CXEMHU 3aXUCTy IHBECTOPIB BHIIpaBIaHa KOHKPETHUMHU pu3ukamu. OIHAK BHMOTH
HE 3aBXKIU BIAMOBIAAIOTh OCOOMUBOCTAM Oi3HECY B 1HAYCTpIi OJoKYeiHy, a caMe: IX TeXHIYHUM, ONepaliiHuM
IpoIiecam, a TaKOXX BIIACTHBUM IM CHCTEMaM CTUMYJIIOBAHHS.

HasBHa cuTyariis Moriia IpUBECTH IO aKTUBI3allii poboTy Hal QyHIaMEHTAIbHUM aKTOM, SIKHU YCYHYB
OV MOXJIMBI CYNEPEYHOCTI Ta 3aKPHUB IMUTAHHS IPABOBOTO PETYIIOBaHHS KPUNTOBAIIOT. Y BepecHi 2020 p. 1o
€Bponeiicekoro [lapiaamenTty OyB BHeceHHI MPOoeKT PermaMenTy €Bporeiicbkoro napiamMenTy ta Paau nmpo punku
KpUNITOAKTHUBIB Ta BHeceHHs 3MiH 70 Jupekrtusu (€C) 2019/1937, COM/2020/593 final [11] (mami — mpoekt
PernmaMenTy npo puHKM KpUNTOAKTHBIB). Y Oepe3ni 2022 p. BiH OyB IPOroJIoCOBaHUH y MEPIIOMY YUTaHHI Ta CTaB
MPEIMETOM MIXKBiJIOMUHX MTEPEMOBHH.

OCHOBOIO LIBOTO MPOEKTY Oyja MOAeTIbh MOBHOI rapMoHizamii. Yci eMIiTeHTH (KpiM THX, XTO pO3Millye
HEBEJHKI MPOTO3UIIi{) Ta MOCTaYaIbHUKN MOCIYT MiAMOPSIIKOBYBaTUMYThCS 3aKOHOAABCTBY €C Ta MaTHMyThb
nacnopt €C. [HauBiAyalibHi HAIlIOHATbHI PEXKUMHU 1010 KPUIITOAKTUBIB O1JIb1IIE HE 3aCTOCOBYBaTUMYThCS. OOpaHHs
caMe TaKoro IMiJXOAy € MO3UTHUBHHUM, OCKUTBKM BiH 371aTeH 3a0€3MeUnTH BUIIMK PiBEHB NMPABOBOT BU3HAYEHOCTI,
3aXUCT 1HBECTOPIB, LIICHICTh PUHKY Ta (pIHAHCOBY CTabIIBHICTD, a TAKOXX 3MEHLIUTU (parMeHTAllll0 PUHKY Ha
€TUHOMY PHHKY.

[pomonyethes, mo MaiOyTHIA PermaMeHT mMpo pUHKU KPUNTOAKTUBIB Oy[e MONIMPIOBATH CBOKO IO
Ha EMITCHTIB KPUITOAKTHBIB, a TaKO)K KOMIIaHii, 1[0 HAJAIOTh MOCIYTH, NOB)SI3aHI 3 KPHUIITOAKTUBAMHM, TaKi
SIK KOMIIaHii, 10 BOJIOAIIOTh KPUNITOAKTHBAMH KJIIEHTIB, OpraHi3allii, o A03BOJSIOTH KIIEHTaM KYIyBaTH a0o
MPO/IaBaTH KPUIITOAKTHUBH 3a TPOIIli, Ta KOMITaHii, 0 (PYHKIIOHYIOTh SK TOProBi miarGopMu. Y 3B’s3Ky i3 UM
nependavaroThCs 3aX0A1 O€3MeKH, SKi BKII0UaI0Th BUMOTH JI0 KaIliTaly, BAMOTH J10 YIPaBIiHHS Ta CITiBB1THOLICHHS
MIpaB iHBECTOPIB Ta EMITEHTA.

Hna Oinpmr edexTuBHOI iHTErpamii LBOro 3aKOHOAABYOTO akTa Oyiao obpaHo Monenb «PeriameHTOM
PO PUHKH KPUNTOAKTHBIB BPETYITHOBAHO BCE, IO HE BPETYIHOBAHO IHIIMMH NPABOBUMH aKTaMmy. PakTHIHO
BU3HAETHCS, IO TAKUH PErIaMeHT OyJie MOIIMPIOBATHCS JIMIIIE Ha Ti MPABOBITHOCHHY, 1[0 HE OYIIU BPEryIbOBaHi
710 HaOyTTsI HUIM YHHHOCTI. HayKOBIIi TO3UTHBHO OIHIOKOTH OOpaHHS caMe TaKOTO ITiIXO/Y, OTHAK BAPTO BU3HATH,
IO MpPaKTHKA MPaBO3aCTOCYBAHHSI MOXKE MPOSBUTH JAESAKI KOJI3il Ta MpOTallMHU, SKi JOBEACThCS YCYBAaTH Y
MaiOyTHEOMY.

[poexkt PernmameHTy mpo pUHKY KPUIITOAKTUBIB Iepe10ayac BU3HAYCHHS BUMOT IS BCIX MOCTAYaIbHUKIB
MOCITYT KPUIITOAKTUBIB, TaKUX SK: 3000B’S3aHHS MIATH YECHO, CIPaBEJIMBO Ta NpodeciiiHo; opraHi3alliiiai
BHMOT'H; IPAaBUIIa 3a0€3IeUeHHs OS3MEeKH KIIIEHTIB. BCTaHOBIIOIOTHCS BUMOTH JI0 KOHKPETHHX ITOCITYT: 30epiraHHs
KPUTITOAKTHBIB); TOProBUX IIaT(opM Ui KPUIITOAKTHBIB; 0OMIH KPHITOAKTHUBIB Ha (iaTHY BaIOTy a0o iHIIN
KpUNTOAKTHBH;, BUKOHAHHS OpJepiB; NPUHAOM Ta Iepefadya pO3MOPsS/KEHb BiJ iIMEHI TpeTiX ocid Ta HaBiTbh
KOHCYJIBTYBaHHS II0JI0 KPUMITOAKTHBIB [ 11].

Takox mpoekToM PermaMeHTy mpo pPHHKH KPUITOAKTHUBIB MepeadadaeThes, MO 3aralbHUN HAISA 3a
JUSUTBHICTIO, TIOB’SI3aHOK0 3 KPHIITOAKTUBAMH, 3IHCHIOBATUMEThCS Ha HAIllOHAIBHOMY piBHI. BiH Hakmamae
Ha JICPXKABH-WICHU 3000B)SI3aHHS TPU3HAYUTH ONUH a00 KiJbKa KOMIIETEHTHHX OpPraHiB IUIA LIEH IIHOTO
pemIaMeHTy, Y T. 4. OJMH KOMIIETEHTHHI OpraH, MPU3HAYCHHUN K €IMHUN KOHTaKkTHHI meHTp. [llonpasaa, iHma
MOJIeTb KOHTPOIIIO IepeadadeHa Ayl CTEHONKOIHIB. Y BUMAJKY, KOJIM BOHU CTAIOTh AY)KE BEIMKUMH 32 MaCIITa00OM
1 €Bporelicbke OaHKIBCHKE YIPABIIHHS 3TiTHO 3 BUYCPITHUM IIEPEIKOM KPHUTEPIiB BBaXKaTuMe 1€ «3HAYHUMY,
BOHO IE€peNacTb HAIIAJOBI MOBHOBa)KEHHs cOO01 1 Mpea’ SBUTh €MITEHTOBI IIbOTO KPUITOAKTHBY OLIBLI CYBOPi
BUMOTH. JlesKi IpaBHUKH KPUTHKYIOTh MPOEKT 3a 3aHAJITO By3bKEe TIIyMadyeHHs CTeHONKOiHIB. BOHO HE oXOoInIroe
BC1 MOXJIMBI KOHCTPYKIii, OCOOIUBO «aJrOPUTMIiYHI CTEHOIKOIHNY», Ta BUBOJUTH 3HAYHUI CETMEHT PUHKY 3-MiJ
KOHTPOJIFOIOYOTO BIUIUBY €BpOINEHCHKOT0 OaHKIBCHKOTO YITPABIiHHS.

HaykoBe Ta TONITHYHE CIIBTOBAPUCTBO MO3WTHBHO OIIHWIO MaiWOyTHili PermameHT mpo pHHKH
KpUIITOAKTHBIB. BUCHOBOK €BpONECHKOr0 €KOHOMIYHOTO 1 COIIaJIHOTO KOMITETY CBIIYUTH MPO aOCONOTHY
MIATPUMKY HEOOXITHOCTI SIKHAHIIBUANIOTO BBECHHS IILOTO akTa B Aifo. ll{onpapaa BiH Takoxk 3a3HaB KPUTHKH,
30KpeMa 3ayBa)Ky€eThCs, IO HE ICHYE TaKOTO PIBHS CTaHAapTH3allii Ta (YHKIIOHAILHOI CYyMiCHOCTI TEXHOJIOTI]
PO3MOIIJICHOTO PEECTPY, KM MIr OM 0€3MeYHO BU3HAYATH OIIHKY TEXHOJOTIYHOI HAIIIHOCTI Ta KiOEPCTIMKOCTI
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1HGPACTPYKTYp, IPUHHATHX OllepaTopaMu. ToMy CIIiJl IPUIUIATH yBary 3a0e3IeYeHHI0 BUCOKOTO PiBHS 3aXUCTY
CHOXKUBaYiB Ta iHBecTOPiB. Takoxk 3a3HAYCHO, 11O MMiCIS €TAY BHITYCKY JEAKi KPUIITOAKTUBH MOXKYTh BUKOHYBAaTH
pi3HI (yHKII1, 3MiHIOIOUH CBOIO MPHUPOAY 3a IEBHUX YMOB. 3 ODIAY HA 1€ HEOOXiJHO YTOYHHUTH CHCTEMY
peryJroBaHHs, sika Oy/ie 3aCTOCOBYBaTHCA A0 LIUX TOPUIHUX THCTPYMEHTIB, 10 PO3BUBAIOTHCA, OCKUTBKU 3MiHa X
XapakTepy MOXKE BUMaraT 3aCTOCYBaHHS HIUX ITOJIOKEHb peryitoBaHHs [ 12]. HasBHiCTh 3ayBaXKeHb JI0 TPOSKTY
YHEMOXKITUBITIOE IPOTHO3YBAHHS TOYHUX CTPOKIB NPUIHATTS PermameHTy.

BucnoBku. [IpaBose perynroBaHHs KpunToBamoT y ipaBi €C Bee 11e yciueHe. [TiapuimeHHst epeKTHBHOCTI
MPaBOBOTO PETYIIOBAHHS OCATAETHCS 32 PAaXYHOK IiJUTAIITYBaHHS HASBHAX HOPM JIO HOBHX MOJETICH BEICHHS
TOCIOAAPCHKOT UM 1HIIOT MisITbHOCTI. [103UTHBHI 3MiHH MalOTh BIIOYTHCS 13 MPUAHATTAM MPOEKTy PersameHTy
PO PUHKU KPUNTOAKTUBIB. IMOBIpHICTE CKOPOr0 MOTO MPUUAHATTS MOXKHA BBKATH BHCOKOIO, IIOIMPABAA, MiCIIs
BHECEHHS HEOOX1IHUX MPABOK.

3arpornoHoBaHa y MpoeKTi PernamMenTy npo pUHKH KPUIITOAKTUBIB MOJIENb IIOBHOI rapMOHi3allii 10BOi
MOCITIJIOBHA Ta, K BOAYA€THCS, JTO3BOJIUTH IIBUIKO YCYHYTH HasBHI PO30IXKHOCTI TMPABOBOTO PETYIIOBAHHS
KPHIITOBAIIOT y epxkapax — wieHax €C. OkpiM TOro, BiH HANPABJICHUI Ha MAKCHMAJIbHE IPUHHATTS YCiX mepeBar
KPHIITOBAITIOT.

BianoBiiHO 70 MOTOYHOT pEAAKIIii MPOEKTY IHOTO aKTa BKPail MaJIOMMOBIPHO, IO OY/b-5K1 KpUITOAKTUBH
He OyayTh perymsoBaHi y €C. 3aBISIKH BCEOCSHKHOMY BH3HAUCHHIO KPHUITOAKTUBIB, KOXKECH KPUITOAKTUB, SIKHN
CBOTOZIHI He MiAmajgae mig giro mpaBa €C, mianmagatume min cdepy 3actocyBaHHS PernmaMeHTy mpo pHHKH
kpunroakTusiB. [1lonpasaa 6e3 MoIaIbIIOro HOPMOTBOPEHHS, 30KpeMa y IIUTaHH1 y3TO/KEHHS 13 3aKOHOaBCTBOM
mpo 3amoOiraHHsd BiIMHUBaHHIO TPOIIEH, a TakoXK BHU3HAUEHHS NOBHOBaXKEHb CBPOIEHCHKOr0 OaHKIBCHKOTO
VIpaBIiHHA B YacTHHI HaIISIy 3a 00IrOM Ta €MiCi€l0 KPUIITOBAIIOT, peajbHa e¢EeKTHBHICTh PermameHTy mpo
PUHKH KPUIITOAKTUBIB Oy/ie 3HaYHOIO MipOl0 0OMeKeHa.

I3 iMmmemenTaniero PermamMeHTy Mpo pUHKH KPHUIITOAKTUBIB Tepea TOCTIIHUKaMU TOCTaHE 3aBIaHHS
OLIIHUTH PeajbHy CIPOMOXKHICTH [[LOTO aKTa 3a0€3IeUyBaTH SIKICHY PETYISLII0 KPUIITOBAIIOT Y JOBFOCTPOKOBIN
nepcriekTuBi. Lle moB’s3aHO K i3 MOCTIHHUMHU MMO3UTHBHUMHU 1HHOBAIIISIMH, TaK 1 3 YIOCKOHAJICHHSIM METOJIB
«CipOroY» BHKOPHCTAHHS KPUITOAKTUBIB.
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MMPOBJEMHU B3AEMO/II OPTAHIB CYJIJIIBCBKOI'O BPSI1YBAHHSI

Peanizayis cyoosoi’ pepopmu 3 uacie npoeonowenns nesanexcHocmi Ykpainu it 00 cb0200Hi 3yMOBIEHA 210-
banvHumu menodenyismu inmeepayii Ypainu oo €C ma c8imogozo cniemosapucmaea, 600CKOHANIEHHAM 3aKOHO0A8CMEa
8I0N0GIOHO 00 EBPONEUCHKUX MA MINCHAPOOHUX CIMAHOAPMIB, A MAKONC NOOYO08U eqheKMmUBHOT Ma He3A1eHCHOI Y0080l
cucmemu. OOIPYHMOBAHO, WO 6 CUCmeMi CIMPUMYBAHb | RPOMUBAZ KIIOYOBUMU 3ACAOAMU € 83AEMOOIS, B3AEMO3ANENC-
HiCMb, 83AEMHULI KOHMPONb A 83AEMHE NPOHUKHeHH:. TTiOKkpecieHo, Wo 3 Ypaxy8anHaM 0CcoOnU8020 Micys i poni opea-
HIB CYOOIBCLKO20 8PSAOYEAHHS 8A20MO20 3HAYEHHSL HAOY8AIOMb NUMANHSL IX 63AEMO0IT i3 CYO 'eKmamu 3aKkoH00asuol iniyi-
amueu. AHaniz YUHHO20 3AKOHOOABCNEA CEIOUUMb, WO MAKA 83AEMOIs 8I00Y8AEMbCs Hacamnepeo y 3aKOHOMEOPUOMY
npoyeci. /losedeno, wo cb0200Hi HAUOLIbUW AKMYATLHUM € RUMAHHS eEeKMUEHOCMI 3ACMOCy8anHsi 0008 A3K08UX OISl
PO32N1A0y KOHCYIbMAMUSHUX 8UCHOBKI6 Buwoi paou npasocyoos. Bcmanoéneno, wo 4acmo napramesm He 8paxogye
pexomenoayii Buwoi paou npagocyoos, siKi micmamuvcs y il BUCHOBKAX, WO NPU3BOOUMb 00 00820MPUBANO20 NPOYECY
BU3HAHHA HEKOHCMUMYYIUHUMU OKPeMUX NOJI0JCeHb 3aKOHI8. Brazano, wjo 01 YOOCKOHANIEHHA MeXaHi3mMy 83aeMo0ii
Bepxoenoi Paou Ykpainu ma Buwoi paou npasocy0dos neobxiono gnecmu 3miku 00 pe2iamenmis yux cyo’ekmis, 8 AKux
NOMPIOHO 3aKPINUMU NOJIONCEHHSL NPO PE3VIbMAMU PO3210Y NAPLAMEHMOM 0008 SI3KOBUX KOHCYIbIMAMUBHUX BUCHO-
6Ki6 ma akmu peazysants — NOGIOOMIEHHS NPO pe3yNbmamu po3enady ma npuduHU 3acmocy8anHs (4u e 3acmocy8am-
Hs1), BUKIAOeHI y eucHosKkax pexomenoayiu. Kpim moeo, Buwa pada npasocydos mooice epekmueno 3amyiamucs 00
excnepmu3u 3aKOHONPOeKmie 3 NUManb YMeEopeHHs, peopeanizayii uu aikeioayii cyodie, cyooycmpoio i cmamycy cy00is
ma cmeopenHs CneyianbHo20 OpeaHy.

Kniouogi cnosa: opeanu cyooiecobkoco epsaodysanns, cyd ekmu 3akoH00asyoi iniyiamusu, Buwa paoa npaso-
¢cy00s, Buwa xeanighikayitina xomicis cyo0is, 63a€mo0is, KOHCYIbIMAMUBHUL BUCHOBOK, eKCNEPMU3A 3AKOHONPOEKMIE,
3aKOHOMBOPYULL NpoYyec.

bion.: 22.

Teremetskyi V.

Problems of Interaction Between Judicial Authorities

The implementation of the judicial reform from the time of the declaration of Ukraine’s independence until
present period of time has been determined by the global tendencies of Ukraine s integration into the EU and the world
community, by the improvement of legislation in accordance with European and international standards, as well as
by the construction of an effective and independent judicial system. It has been substantiated that the key principles
in the system of checks and balances are interaction, interdependence, mutual control and mutual penetration. It has
been emphasized that issues of the interaction between judicial authorities and subjects of the legislative initiative is of
great importance taking into account the special place and role of such authorities. Analysis of the current legislation
demonstrates that such interaction primarily takes place in the law-making process. It has been proved that the
effectiveness of applying mandatory advisory conclusions of the High Council of Justice is currently the most relevant
issue. It has been established that the parliament often does not take into account the recommendations of the High
Council of Justice contained in its conclusions, which leads to a long-term process of declaring certain provisions of
laws as unconstitutional ones. It has been stated that it is necessary to amend the Regulations of the Verkhovna Rada
of Ukraine and the High Council of Justice in order to improve the mechanism of interaction between them. Those
Regulations should establish the provisions on the results of the parliaments consideration of mandatory advisory
conclusions and acts of response — notification about the results of consideration and the reasons for applying (or not
applying) the recommendations outlined in the conclusions. Besides, the High Council of Justice can be effectively
involved in the examination of draft laws on the formation, reorganization or liquidation of courts, the judicial system
and the status of judges, as well as the creation of a special agency.
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IHocTanoBKa mpod;eMu. 3 MOMEHTY ITPOTOJIOLICHHS He3aIeKHOCTI YKpaiHu peatizailis KOHCTUTYIHHOT
pedopMH SIK OCHOBH IS IPOBEICHHS CYJOBOi pe(OpMH, YIOCKOHAICHHS YMHHOTO YKPaiHCHKOTO 3aKOHOIABCTBA
BIJIIOBIJTHO JI0 MDDKHAPOJAHKMX Ta €BPONECHCHKUX CTAHAAPTIB, CTBOPEHHS €()eKTUBHOI MOJIEIi HE3aJICKHOCTI CY/IiB
1 CyJ/IiB BUMAraroTh MOCTIHHOTO HayKOBO-IPAKTHYHOTO JOCIIHKCHHS BKa3aHUX IPOIIECiB, 0COOIHBE MicCIle cepel
SIKUX 3aiiMalOTh TUTaHHS B3a€MOJIIi OPTaHiB Cy/IIIBCHKOTO BPSIyBaHHS 3 IHIIUMU Tiikamu Biagu. OcobnuBe 3Ha-
YeHHs NpoOieMu B3aemoii HaOyBaloTh Y KOHTEKCTI MPAKTHYHOI peatizallii CHCTEMH CTPUMYBaHb 1 MPOTHUBAT, B
SIKii B3a€EMOJIis, B3a€MHE TIPOHUKHEHHS 1 B3a€MO3aJICXKHICTh T'JIOK BIIaJM BUCTYMAIOTh 0a30BUMU IIPHUHIIUIIAMH.

JieBicTh Ta €EKTHBHICTh JiSUTBHOCTI KOXKHOTO OpraHy BJIaJd YH CaMOBPSIyBaHHS IIISIXOM pallioHab-
HOTO MOALTY iX TOBHOBaXKEHb, B3AEMOKOHTPOJIIO Ta B3a€EMOIi1 Cy0’€KTIB BU3HAYAE CHPSIMOBAHICTH CUCTEMH CTPH-
MyBaHb 1 MPOTHBAT, IO 3a0e3Ieuy€e HEMOXKITUBICTD 3JIOBKUBAHHS BIIAJ00 YK i1 KOHIIEHTpAllii B MeXaxX MeBHOI
incrutymii. [luticHa cuctema B3aeMoii ii eneMeHTIB yepe3 iX €QHICTh 3a0e3redye piBHICTH rijok Biaau. [Ipo-
TSTOM iCHYBaHHSI YKpalHCHKOI JEp>KaBH L CHCTEMa MOCTYMOBO 30aaHCOBYETHCS IIUIIXOM BIOCKOHAJICHHS 3a-
KOHOJIaBCTBA.

BinnoBinHO 10 HaIlIOHATLHOTO 3aKOHO/IABCTBA OpraHaMU CY/IIBCHKOTO BpslyBaHHs € Buia paaa npaso-
cynns (nani — BPIT), Buma kBanidikaniiina xomicia cynaiB Ykpainu (gani — BKKCY) ra [Inenym BepxoBHoro
Cyay (BHXOISTYM 3 aHAITI3Y HOTO TOBHOBAXKEHB, SIKI CX0Xi 3 moBHOBakeHHsAMH BPII) (ct. 1 3akony Ykpainu «IIpo
Bumty pany npaBocynasi» [1] ta u. 1 ct. 92 3axon Ykpainu «IIpo cynoyctpiit i cratyc cyauisy» [2]).

Buxonsum 3 cyTHOCTI TipaBoBoi pupoau BPII, B cucTemi cTpuMyBaHb i IPOTHBAr BOHA BUKOHY€E KOHTP-
onbH1 (PYHKILIT 3 METOI0 YHEMOKITUBIICHHS BTPYyYaHHS! BUKOHABUMX 1 3aKOHOJIAaBUMX OPTaHiB y CYIIIBCHKY Iisiib-
HICTbh; € CBOEPITHUM Oy(epoM Mik 3aKOHOIABYOI0 i BUKOHABUOKO BIIAJIOK0, 3 OHOTO OOKY, 1 CYIOBOIO — 3 JIPYTOTO
[3, c. 45]. BPII mae O6yTH «KOHCOJIIYIOUUM OPIaHOM Y CHUCTEMi CYIOBOi BJIaJ{, MMOBHHHA 00’ €JIHATH CyIu Ta
opranu y cdepi cyoBoi Biagu, a Takox Pany cymnni Ykpainu, HamioHanbHY mIKONMy CyIUIiB YKpaiHU B €IUHY
CHCTEMY B3a€MO/Ii1, MO0 1eH IPEeNCTaBHUIIBKUI OPTaH HE JIMIIC BUKOHYBAB KOHTPOJIBHO-HAISIOBI (PYHKIIT, a 1
OIKYBaBCsl TUTAHHSAMHU pOOOTH CYIOBOi CHCTEMHU, a 3 IHIIOTO OOKY — MPEICTABISAB OH CYIOBY CHCTEMY y B3aEMO-
BiJTHOCHHAX 3 IHIIMMHU TiJIKamu Bianu» [4]. Sk 3a3Havyarots excneptu Konctutyniitnoi komicii [5], BPII moBuaHa
«CTaTH IIEHTPOM BH3HAYCHHS MIPABOBOI MOJITHKY B MUTAaHHI POPMYBaHHS CYIIIBCHKOTO KOpITycy». ToMy 3a 3aKo-
HOJaBYOTO peopMyBaHHS MiABUIYETHCS aKTyaJbHICTh MUTAHHA IHCTUTYLIHHOI cripoMokHOCTI BPII Ta wiTkicTh
po3MexyBaHHs 11 GpyHK1iH 3 yHkismMu BKKCY [4].

AHaJi3 ocTaHHix Aoc/imkens Ta mydaikaniii. [Ipobiemu npaBosoro crarycy BPII (1o crBopenns BPII
— Bumioi paau roctunii) Oyim npeamerom gociimkenHs B. 1. boxuka, O. A. boposunbkoro, C. ®@. Bacuntoka,
B. K. I'pumyka, B. B. Jlonexana, B. O. €snoxumona, FO. O. Kocrkinoi, P. A. Kpycsn, M. 1. Menbnuka, 1. A.
Onasenka, B. @. [Toropinka, C. B. [loakomaesa tomo. B3aemosist Iboro oprany 3 iHIIMMHU Cy0’€KTaMH IIpaBa BH-
cBiTieni y mparsax O. B. binosoi, A. 3. T'eoprinu, O. B. Tonuapenka, O. M. IBanens, P. B. Ironina, C. B. KiBasioga,
B. M. Komicanuenka, B. M. Jlaroeckkoro, C. P. Jlecekis, 1. B. Hazaposa, M. A. [Toropenbkoro, O. I. IToTunsyaka,
C. B. Ilpunyupkoro Ta iH.

MeToto cTaTTi € aHaATI3 TPOOIEMHHX ACTICKTIiB B3a€MOJIIT OpTaHiB JIeP>KaBHOI BT 1 CY/IIBCHKOTO CaMO-
BpSAyBaHHS 3 iHIIMMU OpraHaMu (30Kpema cy0’ €KTaMH 3aKOHO/IaBYO]1 1HILIaTHBH) SIK €JIEMEHTa CHCTEMH CTPUMY-
BaHb 1 MPOTHUBAT, & TAKOXX BU3HAUCHHS MOMKJIIMBHX HAIIPSIMIB 1X BUPIIICHHS.

Bukiaa ocHoBHOro mMarepiauy gochaimkenHs. Crarra 6 Koncruryuii YkpaiHu BCTaHOBIIIOE, IO Aep-
»KaBHa BlIaJia B YKpaiHi 3MIHCHIOEThCS Ha 3acajax il MOoAUTy Ha 3aKOHO/IaBYY, BUKOHABYY Ta cynoBy. OpraHu KOx-
HOI TUIKH BJIAJM 3A1MCHIOIOTH CBOT IOBHOBAYXCHHS Y BCTAHOBJICHHX I111€10 KOHCTHTYIIIEIO MexkaxX 1 BIAMTOBITHO 10
3aKOHIB YKpaiHu [6]. €IMHUM OpraHOM 3aKOHOJABYOI By B YKpaiHi € mapiameHT — BepxoBHa Pana Ykpainu
(4. 1 ct. 75 OcHoBHoro 3akony) [6]. CuctemMy opraHiB BUKOHaBUOi BJIaJid CTAHOBIIATE: ypsa — Kabiner MinicTpiB
VYkpainu, IeHTpalibHi Ta MiCcIIeBl opraHu BUKoHaBuoi Birau (po3ain VI Koncrurynii Yipainu) [6]. 3rigHo 3 mosio-
skeHHAMHU posainy VIII OcHoBHoro 3akony [6] mpaBocyais 3A1MCHIOIOTE CyH, a IO OpraHiB CyA0BOi BIaad, KpiM
cyniB, okpemi HaykoBli BimHocsTh BPIT, BKKCY, JlepsxaBHy cynoBy aaminicTpanito Ykpaiau (nam — JICA Ykpa-
{HM) Ta OpraHu CyJAiBCbKOTO caMoBpsiayBaHHA [7, c. 16]. OcobnuBe Miclie B CUCTEMI OpraHiB JepKaBHOI BIaH B
VYkpaini Mae ['maBa gepkaBu — [Ipe3uneHT YkpaiHu, OCKUIBKHM HE HAJICKUTH JIO JKOJAHOT TiJIKH BIIQJIH.

AHai3 HOPMAaTHUBHO-TIPABOBHUX aKTiB, fIKi PENIAMEHTYIOTh CTaTyC OpraHiB CyAJIBCHKOIO BpSAyBaHHS
CBIJTYUTB, IO OCOOIUBY POJIb JJIsl XapAKTEPUCTUKHU IIUX CYO €KTIB B CHCTEMi CTPUMYBaHb IPOTUBAT BiJlirpae B3a-
€MOJIisl 3a3HaYEeHUX OPraHiB i3 Cy0’ €KTaMH 3aKOHOAaBYO1 iHiiaTuBH. 3rifHo 31 cT. 93 KoHnctutyuii Ykpainu [6] Ta
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cT. 89 3akony Ykpainu «IIpo Permament BepxoBHoi Pagu Ykpainu» [8] cy0’exkTamu 3aKOHOABUOT iHIIIATHBY €
[Ipe3unent Ykpainu, Ypsan Ykpainu i [lapiaament Ykpainu. [IponoHyeMo aeTanbHO pO3MIAHYTH HAPSAMHU 1 3MICT
B3a€MO/Iii OPTaHiB JIEpP)KaBHOI BIIaJIA Ta CY[UIIBCHKOTO BPSAYBaHHS i3 Cy0’€KTaMU 3aKOHOJABYO] iHILlIaTHBH, & Ta-
KO BU3HAYUTHU MPOTaJIMHU 1 MPOOJIEMH Y IPAaBOBOMY PETYIIFOBaHHI TAKOTO CHiBPOOITHUIITBA.

[MuTanHs B3a€MOIT TOIITEHO PO3MIIAIATH 32 TATy3€BOI0 03HAKOKO, IO HAHOIIBII TOBHO PO3KPHUBAE CIIiBII-
pamto y QyHKIIOHAIBHOMY aclekTi (30kpeMa, BioOpaxae cUCTeMy CTPUMYBaHb 1 IPOTUBAr): y cdepi 3aKOHOT-
BOpPYOCTi, (piHAHCYBaHHS CYJJOBOT CHCTEMH i OFO/DKETYBaHHS, KaJJpOBOTO 3a0€3IIeYCHHS TOIIIO.

BpaxoByrouu 3MicT Ta 00cAr B3aEMOil, 0COOMUBE 3HAYCHHSI MAa€ B3a€EMOJIisl OpraHiB JePKABHOI BIaIu
Ta CyIJIIBCLKOTO BPsIyBaHHA Y c(epi 3aKOHOTBOPYOCTI, OCKIIBKM BOHA BiIOyBa€eThes 3 yciMa cy0’ekramu ([Ipe-
3unieHT, BepxoBHa Pana, Kabiner MiHicTpiB, a Tako)K oOpraHaMi CHCTEMH CYI0YCTPOIO 1 CyIOUYMHCTBA), 3 MUTaHb
YTBOPEHHS, peopraHi3allil 4u JiKBiaIii CymiB, CyA0yCTPOIO 1 CTaTyCy CyAIIiB, Y TOMY YUCIIi (P iHAHCYBaHHS CYTOBOL
CUCTEMH 1 KaJIpOBOi MOJIITHKH.

CporoHi 0co0NIMBa yBara HayKOBIIIB 1 IIPAKTHKIB 30CEpEKEHA Ha POIIi 000B’I3KOBUX JIJIS PO3TIISY Tap-
JIaMEHTOM KOHCYNbTaTUBHUX BUCHOBKIB BPIL. ITynkrom 15 4. 1 cT. 3 3akony Vkpainu «lIpo Bumy paxy mpaso-
Cyais»» 10 1l MOBHOBAXEHB BITHECCHO HAJAHHS O00OB’SI3KOBUX /IO PO3MIALY KOHCYIGTATHBHHAX BHCHOBKIB IIOAO
3aKOHOTIPOEKTIB 3 MUTaHbh YTBOPEHHS, PEOPTaHi3allil 4u JIKBIAAIii CY/IiB, CYIOYCTPOIO 1 CTAaTyCy CYIUIB, y3aralb-
HEHHS TIPOMO3HIIiH CYIiB, OPTaHiB Ta YCTaHOB CHCTEMH MPABOCYIIS CTOCOBHO 3aKOHOAABCTBA IIOZO X CTaTycy
Ta (QyHKIIOHYBaHHS, Cy10ycTpoto 1 ctarycy cyaais [1]. Taxk, 3a nanumu IHdopmaniiiHO-aHATITUYHOTO 3BiTY MPO
nisutbHicTH BPITy 2019 p. mpoTsirom niboro poky Ha BUkoHaHHs 1. 15 4. 1 ct. 3 3akony Vkpainu «[Ipo Bumry pany
TPaBOCY//IsD» HEIO 3aTBEP/KEHO 8 KOHCYJIBTaTHBHUX BUCHOBKIB [9], y 2020 p. — 44 [10], ay 2021 p. — 16 mono
3aKOHOMPOEKTIB 3 IUTaHb YTBOPEHHS, peopraHi3allii uu JIiKBiaIii CyaiB, cyaoycTporo i cratycy cymuis [11].

Amnanizyroun npakTuky HaganHsa BPI1 KOHCYTBTaTHBHUX BUCHOBKIB JI0 3aKOHOIIPOEKTIB, 3ayBaKUMO, IO
3/IeOUTBIIOTO X HE BPaXOBYBaB MapiaMEHT y MPOIECI YXBAJICHHS 3aKOHOMPOEKTIB. Tak, HayKOBO-TIPAKTHYHHHA
1HTepec BUKJIMKA€E CUTYallid, Sika BUHHKIIA B Tpoleci yxBajeHHsa 3akoHonpoekty Ne 1008 (IIpoekt 3akoHy mpo
BHECEHHSI 3MiH JIO JISTKUX 3aKOHIB YKpaiHHU MO0 MisTTbHOCTI OpTaHiB CYAIBCHKOTO BPSTyBaHHS ), SKHii OyB yXBa-
neHuit gk 3akoH Ne 193-1X Big 16.10.2019 ta HaOys ynnnoCTi 07.11.2019. IIpn upomy pimeHusmM Koncruryuii-
Horo Cyny Ykpainu Big 11.03.2020 Ne 4-p/2020 okpeMi MOJIOKEHHS BKa3aHOTO 3aKOHY Oy/iM BH3HaHI HEKOHCTH-
Tyuidaumi [12].

Pimennsm BPII Big 05.09.2019 Ne 2356/0/15-19 Gys10 3aTBepykeHO BUCHOBOK J10 3akoHOTIPoeKTy Ne 1008
[13], B sikOMY BHCIIOBIIIOBAJIOCS 3aCTEPEKEHHS PO MOPYILISHHA TapaHTiil He3aleKHiCTh Cya0Boi Biaau. Paxa cyn-
niB Ykpainu miarpumana npomno3uiiro BPII y 3B’s3Ky 3 HEBIAMOBITHICTIO 3alIPONIOHOBAHUX 3MiH MIKHAPOTHUM
CTaHJapTaM, NOPYLICHHM rapanTiil HezanexxHocTi wieHniB BPII romo [14]. [Tnenym BepxoBroro Cyny 3BepTaBcs
1o [pe3unmenTta YkpaiHu 3 MpoXaHHSIM HaKJIACTH BETO HA yXBaJeHWH 3akoH [15], a BepxoBuuit Cyq BHiC KOH-
CTUTYILIIHE NOAAHHS 1010 KOHCTUTYLIHHOCTI OKpEMHUX HOPM, SIKi CTOCYIOTBCS JTiSUIBHOCTI OpraHiB CyIAiBCbKOTO
BpsiayBaHHs [16]. Ha sxanb, mi 3acTepesxeHHsI OyJIM 3aIMIIIeH] 103a YBarok MmapiaMeHTy, a 3MIHEHHH 10 JPYTroro
YUTAHHS TEKCT 3aKOHOMPOEKTY JIJIsl HaJJaHHs KOHCYIbTaTUBHOTO BUCHOBKY BPII He HamxoquB, 3aKOHOMIPOEKT OYyB
yXBaJICHHH, X04a MOTIM HOTO OKpeMi HOpMHU Oy TaKM BH3HAHI HEKOHCTUTYIiitHMMHU [12]. OTxe, y pasi Bpa-
xyBaHHs nymMKu BPIT MoxxHa Oyimo YHUKHYTH TajdpMyBaHHS pedopMu 3 yIOCKOHAICHHS 3aKOHOIABCTBA Y cdepi
CYIOYCTpOIO.

BBaxkaemo 3a porinbHe BHecTH 3MiHU 10 Pernmamenty BPII ta 3akony Ykpainu «IIpo Permament Bepxo-
BHOT Pajm YkpaiHu» 1070 BU3HAUEHHS MEXaHi3My B3aeMOJil IUX cyO’€KTiB JUIsl 3a0e3mnedeHHsT e(peKTHBHOCTI
KOHCYJIBTaTUBHUX BUCHOBKIB BPII: 3akpinuTu npoueaypy HaJaHHs BIANOBiAl mapiaMeHTy Ha HajnaHuii BPII Bu-
CHOBOK, TIPHYMHH HEBPaxXyBaHHS 3ayBa)KEHb TOIIO.

Kpim toro, 3akon Ykpainu «IIpo Pernmament BepxoBHoi Paau Yipainn» [8] nependauae, 1o okpeMoro
YaCTHHOK 3aKOHOTBOPYOTO TPOIIECY € SKCIIePTH3a 3aKOHOMPOEKTIB. Tak, Ha po3mIA ypsdy, BiAMIOBITHUX MiHiC-
TEPCTB, HIINX JEP’KaBHUX OPraHiB, yCTAaHOB i oprasizaiiif abo okpeMux (paxiBIiB MOXKYTb HAPABIATUCS OKpEMi
3aKOHOMPOEKTH, TOOTO iX eKcrepThu3a Mae (aKyIbTaTUBHUEN xXapakTep. AHaii3 3apyOiKHOTO JOCBiy Ta MiXHa-
POIHMX aKTiB CBITYUTH MPO AOLUIBHICTH aKTUBHOTO 3aimy4yeHHs BPII 1o excriepTusu 3aKOHONPOEKTIB 3 MUTaHb
YTBOPEHHS, PeopraHi3ailii 4y JIKBiaMii CymiB, CyI0yCTpOIo 1 cTarycy cyauiB. Beaxaemo, mo B Pernmamenti Bep-
xoBHOI Pagu Ykpainu ciin nepeadauynutu 00OB’I3KOBICTh €KCIIEPTU3H, HAIIPHUKIIAJ KOHCTUTYLIHHUX 3aKOHIB, HE
JIUIIIE YPSIOM, a ¥ «TIpOo(UIEHUMID OpTaHAMHU JIepXKaBH, MICIICBOTO CAMOBPSTyBaHHS. Y TaKOMY pa3i 3aKOHOIPO-
€KTH 3 UTaHb YTBOPEHH:, peopranizauii 4u JiKBigawii CyaiB, CyIOyCTPOIO 1 CTAaTyCy Cy[AAiB OyAyTh MPOXOIUTH
000B’s13K0BY ekcriepTu3y y BPIIL.
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VY cdepi 3akonoTBopuocTi BPIT Takox 3BepTaeThcs 10 CyO’ €KTIB MpaBa 3aKOHOAABYOI iHII[IaTUBHU, Op-
TaHiB, SKi YIOBHOBa)KEHI MPUIMATH MPABOBI aKTH, 3 MPOMO3UILISIMU MIOA0 3a0e3MeUeHHs He3aIeKHOCTI CY/IJIiB
Ta aBTopuUTeTy mpaBocymusd (1. 5 4. 1 ct. 73 3akony Ykpainu «[Ipo Bumy pamy npaBocymas») [1]. Kpim Toro,
nutie micist koucynerariiii 3 BPII [pe3unenT Ykpainu BHOCHTH IPOEKT 3aKOHY MPO YTBOPEHHS, PEOPraHi3allito uu
nikBizanito cyni 1o BepxoBroi Pagn Ykpainu (4. 2 ct. 125 Koncturymii Yipainn) [6]. Otxe, B3aemonis [71aBu
nepxasu 1 BPII BinOyBaeTbesa Ha eTami «QopMyBaHHS» 3aKOHOAABYO1 1HILIaTHBH — IO BHECEHHS MPOEKTY 3aKO-
Hy 10 mapmamenty. OmHak mporenypa Takoro KOHCYNETYBaHHS YMHHUM 3aKOHOIaBCTBOM He mependadeHa. Tomy
HEOOXiHO 3aKpIMUTH Ha 3aKOHOJaBUOMY pPiBHI mpoueaypy ydacti BPII y 3akoHomaBuoMy mporeci (KOHCYIBTY-
BaHHS) Ha CTajil pOo3pOOKH 3aKOHOMPOCKTY; 3) CyIJi, Cy[H, OPTaHU Ta YCTAaHOBU CHCTEMH MPABOCYAIS MOXYTh
3Beprarucs 10 BPII 3a HagaHHAM pexkoMeHAaliil cy0’eKTaM 3aKOHOIABYOI 1HiLIaTHBH, OpraHaM, SKi YIOBHOBa-
JKCHI MPUIMATH TPABOBI aKTH MO0 3a0e3MeueHHs He3aIeKHOCTI CY/IJIiB Ta aBTOPUTETY MpaBocymis (4. 2 ct. 73
3akony Ykpainu «IIpo Bumy pany npaBocynns») [1]. IIpore nponenypa peanizaiii IMX MTOBHOBaYKEHb JETAIBHO
HE periaMeHTOBaHa MTOJIOKEHHSIMH BKa3aHOTO 3aKkoHy. Pe3ynbraTtoM ycyHeHHS Ili€l IporaiiHy cTajia JeTai3amis
BPII nopsaxy po3misiny Lboro nuTanHs B ii Permamenri [17].

VYyacte BPII y 3akoHONpoeKTHIH poOOTi 3a0e3meuyeThes TakoX 11 TIOBIIOMJICHHSMH NP0 JOTPUMAHHS
MIOJIOKEHB 3aKOHY, a IIPY HAJXOMKEHHI X MPOMO3ULIiH MOAO MiABUIIEHHS e(EeKTUBHOCTI Al 3aKOHY, 110 MICTATHCA
y CIpaBi 3aKOHY B €IICKTPOHHIM Ta MmanepoBiii popmax, sky Bene Amapar BepxoHoi Pagau pazom 3 BiJNOBITHIM
TOJIOBHUM KOMITETOM, ITicJIsl HAOyTTS YMHHOCTI 3aKOHOM [8].

VY 3aKOHOTBOpUOMY Mpolieci ypsn, napiaament, BPII Ta iHmIi opraHu cHCTEeMH MPAaBOCYIIS TaKOX B3a-
eMozitoTh, 30kpema ICA Ykpainu, y npoueci popMmyBanHs OromxeTy (1010 ¢piHaHCyBaHHS (YTPUMAaHHS) CYIIB).
Crartsa 130 KoHcTuTyii BCTaHOBIIOE, 1m0 «y JlepkaBHOMY OFO/KETI YKpaiHHM OKPeMO BHU3HAYAIOTHCS BHIATKH
Ha YyTPUMaHHA CYIIB 3 ypaxyBaHHIM Ipono3uuiil Buioi pagu npaBocynas» [6]. Po3poOka mpoekTy 3akoHy mpo
JlepkaBHUI OIOIKET HAJICKHUThH 10 TOBHOBaXKeHb KabiHery MiHicTpiB Ykpainu (m. 6 4. 1 ct. 116 Koncturymii
VYkpainu [6]), napaameHT Horo 3arBepixkye, a BPII € ronoBHUM po3MOpsIHUKOM KOIITIB Jlep:kaBHOTO OIOIKETY
VYkpaiau moo ¢inaHcoBoro 3ade3nedeHHs i1 JisutbHOCTI (1. 1 4. 2 cT. 22 BromkeTHOTO KOziekcy Ykpainum) [18].
BPII 6epe yuacTs y BU3HaueHH1 BUIATKiB Jlep:kaBHOTO OrO/pKeTy YKpaiHu Ha yTpUMAaHHA CyiB, OpraHiB Ta ycTa-
HOB CHUCTEMH MPABOCY/IS BIAMOBIIHO 110 BromkeTHOTO KOtekey Ykpainu (cT. 3 3akony Ykpainu «IIpo Bumry pany
npasocynas») [1]. 3riano 3 4. 3 ct. 23 BromkerHoro Kopekcy YkpaiHu npono3uiii mpo 3MEHIIEHHS 0I0KeTHUX
MPHU3HAYCHb HA YTPUMAaHHS CYy/iB, IHITUX OPTaHiB 1 yCTAHOB CHCTEMH TPABOCYIA MaloTh OyTH moropkeHi Kaoi-
HeToM MinicTpiB Ykpainu 3 BPII [18].

Cepen nopaoBaxkeHb BPII y cepi OromkeTyBaHHS Cy/iB, OpraHiB Ta yCTAHOB CHCTEMH TpaBocyis bro-
mxetHoro Kogexke Ykpainu nependavae: 1) nporno3uiii npo 3MEHIIeHHs OIOMKETHUX NMPU3HAYeHb Ha YTPUMaHHS
CyIiB, IHITUX OPraHiB i YCTAHOB CHCTEMH MPABOCYIIS MalOTh OyTH moro/keHi KaGinetom MiHicTpiB Ykpainu 3
BPII; 2) nepepo3nonin BUAATKIB MK PO3NOpATHUKAMH OIOMKETHUX KOLITIB HKX4O0ro piBHS y cuctemi JJCA y
MeXKax 3arajbHOTO 00CATY OFOPKETHHX MPU3HAYCHD 32 BiJIMOBITHO OFOPKETHOIO IIPOTPaMOI0 OKPEMO 32 3arajib-
HUM Ta creliagsHIUM GOHIaMHU Jiep>KkaBHOro OrokeTy 3aicHIoeTbea JJCA Yipainu [18]. Ilepepo3noain BUIaTKiB,
10 3MIHCHIOETHCS BIAMOBIAHO 110 a03. 2 11. 41 1 MPU3BOIUTH 10 3MiHH OOCSTIB BUAATKIB CYiB, MOromKyeThes [JCA
VYkpainu 3 BPIL. ¥V nepion BiacyTHOCTI moBHOBaxkHOTO ckiany BPII Takuii mepepo3noais BUIATKIB 301HCHIOETCS
JICA VYkpainu 6e3 nmoromkensst 3 BPIT (1. 41 posminy VI «Ilpukiniesi Ta nepexiani momxoxenss» [19]. BPII no-
TOJKY€ B YCTAHOBJIICHOMY MOPSIKY IIEPEPO3MOIia OI0IKETHUX BUIATKIB MK cyaaMu, KpiM BepxoBnoro (1. 18 4. 1
cT. 3 3akony Ykpainu «IIpo Bumny panxy npaBocymis») [1].

OTtxe, 3 TuTaHb (piHAHCOBOTO 3abe3meueHHs AisubHOCTI cynoBoi cuctemu BPII B3aemonie 3 JICA (sika
mia3sitHa BPI1 y Bu3HaYeHUX 3aKOHOM Mexax). [0 MTOBHOBaKEHb OCTAHHBOT HAJICKUTH 3a0e311eUeHHs HaJIe)KHUX
yMoB aistibHOCTI cyaiB, BKKCY, poGotu opraHiB cya1iBCbKOTO caMOBpPSIIyBaHHS 3rifHO 31 cT.cT. 134, 151, 152
3akoHy Ykpainu «IIpo cymoycTpiii i cTaTyc CyaiBy, 0 3IiHCHIOETHCS 32 PaXyHOK KOMITiB JlepKaBHOTO OOIDKETY
Ykpainu [2], mapiaMeHTOM 1 ypsAOM.

. A. OmaneHko BBaXkae, 0 yJOoCKOHaNIeHHs ctarycy BPII Bumarae BHeCEHHS 3MiH J0 YHHHOTO 3aKO-
HOJIaBCTBa LIO/I0 NpOoLEeAypH peanizauii npaa y4dacti BPII B 06roBopeHHi Ta BHECEHHI MOMPABOK A0 OIO/DKETY B
YacTHHI, Ka CTOCY€EThCs GiHaHcyBaHHs cymiB [20, c. 17].

AHaJi3 YMHHOTO 3aKOHO/IaBCTBA CBIIYUTH TIPO TICHUH 3B 30K MUTaHb (iHAHCOBOTO 3a0e3MeueHHs 13 Ka-
npoBuMu nutaHHsAMU. Tak, BPII Bu3zHauae KinbKicTh cyaiB y cymi (kpim BepxoBaoro Cymy) B MeaxX BHIATKIB,
BU3HAYCHUX Y JlepxaBHOMY OrOMmKeTi YKpaiHU Ha YTPUMAaHHS CYIIiB Ta OIUIATY Mpalli CYIIiB, 3 ypaXyBaHHIM KOH-
cynbraruBHOro BUCHOBKY JICA 1 cymoBoro HaBaHTakeHHs (4. 6 cT. 19 3akony Ykpainu «IIpo cymoycrpiii i cTaryc
cynuisy) [2].
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

Kpim Toro, o oruatu nparii npamniBHuKiB cekperapiaty BPIT ¢opMyeThcs 3a paXyHOK KOIITIB JiepKaB-
HOTO OFOIKETY, a TAKOXK KOIITIB, SIKi HAJAXOJSTH IO ASPIKABHOTO OIOHKETY B paMKax Mporpam JONOMOTH €Bporieii-
cpkoro Coro3y, ypsilliB IHO3EMHHX JISpKaB, MDKHAPOIHUX OpraHi3ailiid, JOHOPChKUX ycTaHoB. [Topsimok BUKOpHC-
TaHHS TaKUX KOLITIB, SIKi HAAXOAATH J10 AEP>KaBHOTO OIOIKETY, 3aTBEpAKY€ Ypsia Ykpainu 3a noganusaMm BPIT (4. 7
cT. 27 3akony Ykpainu «[Ipo Bumy pamy npaBocymus») [1].

Orxe, BPII Gepe yuacts y ¢popMyBaHHI 3aKOHOTIPOEKTY mpo [epxaBHuii OromxeT YKpainu mono 3ades-
redeHHs (DYHKIIOHYBaHHS CYIIIB 1 HisTIbHOCTI CY/IJIiB, OPTaHIB Ta YCTAHOB CUCTEMH MPABOCYJIS, ajle MPOLeaypa
peanizauii HbOro MOBHOBa)KEHH: He Oypa peai3oBaHa Ha 3aKOHOJABYOMY PiBHI.

Jono kaapoBoi MOMITHKH 1 KaxpoBoro 3abesmneueHHs B3aemomis BPII 3 mapmamenTom i [Ipesnnenrom
VYkpainu peanizyerbes y 1BoX Hampsimax. llo-nepiue, ¢popmyBanHs BPII: koxkeH i3 3a3HadeHUX CyO’€KTiB MpH-
3Havae (obupae) aBox wieHiB (4. 2 ct. 131 Koncrutymii Ykpainu [6]) 1 3BinpHeHHs wieHiB BPII (ct. 2081 3akony
VYkpainu «[Ipo Permament BepxoBnoi Pagu Ykpainu» [8]; u.u. 18-20 ¢T. 9, ct. 171 4. 1 cT. 5, uw.u. 10-14, 16, 17
cT. 9, cT. 16 3akony Ykpainu «IIpo Bumy pany npaBocymus» [1]). [To-npyre, B Mexax ycranoBuoi (yHkiii [T1aBu
Jiep>KaBy MO0 MPU3HAYCHHS CYUIIB BiH IPU3HAYaE CYAJII0 Ha Tocaay 3a moganHsaM BPII, ska yxBanmoe pileHHs
010 BHECCHHS TaKOTO TIOaHHs 3a pe3ylbTaramu posnisay pexkomernnanii BKKCY, no skoi 060B’s3k0BO J0/a-
€Tbcsa 0c000Ba crpaBa (I0Che) KaHauIaTa Ha mocaxy cyani [1]. 3a pesynsraramu koHKypcHOro no6opy BKKCY
Hajacunae 10 BPII BiAMOBIIHO 10 KIJTBKOCTI BAKAHTHHX ITOCAJI CY/JIiB PEKOMEH/IaIlii PO TPU3HAYEHHS KaHIU/aTiB
CYIUISIMU, 32 SKAMH OCTaHHS Ha CBOEMY 3aCillaHHI PO3IVISANAE TMUTAHHS PO MPH3HAYCHHS KaHIUIAaTa Ha MOCaIy
CYIIi Ta Y pa3i yXBaJCHHS MO3UTUBHOTO PINICHHS BHOCHUTH monaHHs [Ipe3umeHToBi YkpaiHu npo Npu3HaYCHHS
cynai Ha ocany [2]. 3raaka mpo B3aemoniro BPII 3 [Ipe3unentom Ykpainu npu npusHadeHHi cyaais Bumoro an-
TUKOPYIIIIHOTO CyIy MiCTUThCS ¥ 4. 8 cT. 8 3akoHy Ykpainu «[Ipo Bummii antukopymiiiiamii cym» [21].

VY 3nilicCHeHHI KaApOBOI MOJITUKH Takok Oepe yuacTsb JICA: KUTBKICTh Cy/JIiB B aneNsiiHIN manaTi BUIO-
TO CIICIIai30BaHOTO Cy/Iy BU3HAUYAE Y MEXKaX 3arajibHOI KIJTBKOCTI CY[UIIB BUILOTO cremianizoBanoro cyay BPII 3
ypaxyBaHHAM KOHCYJIbTaTUBHOTO BUCHOBKY JICA (4. 4 cT. 31 3akony Ykpainu «IIpo cymoycTpiii i craTyc cyaniBy»)
[2]. OTrxe, npu3HAYSHHS KaHAUIATa HA TIOCay CY/I 3MIHCHIOEThCS B MEXaX ycTaHoBUOT QyHKIIT [T1aBu nepxasu
1010 npu3HadeHHs cyaniB 3a yyactio BPII, BKKCY Ta JICA.

VY nUTaHHAX KaJpOBOI NONITHKH Ta JUCHUTUTIHAPHUX MPOBAKCHb HEMOIIKOM cUcTeMHu B3aemofii O. A.
BopoBuiskuii BBaxae Hey3roPKEeHICTh TOBHOBAYKEHb IBOX OpraHiB cyaaiBcbkoro BpsayBanHsa: BPIT 1 BKKCY, mo
MIPU3BOAMTS 110 (OPMYBaHHS Ayali3My B aIMiHICTPAaTHBHOMY YIIPaBIIiHHI CYZIOBOO CHCTEMOIO Ta IMiABHIILY€E PU3HK
BUHHUKHEHHS 30iTiB 1 KOHMIIKTIB [22, ¢. 66].

[Hpopmaniiina B3aeMo/Iist BiIOYBA€THCS MUIAXOM: a) BUTpeOyBanHs Ta orpuManHs BKKCY s 3aiiicHen-
HSI CBOIX MOBHOBa)KE€Hb HEOOX1HOT iH(opMaIliro Bijx cyamis, cynis, JICA, opraiB CyJaiBCLKOTO CAMOBPSITyBaHHS,
IHIIMX OpraHiB Ta YCTaHOB y CHUCTEMI MPAaBOCYIJIs, OPraHiB JepPKaBHOI BIAJM Ta OPTraHiB MICIIEBOTO CaMOBPSI-
JIyBaHHS, 1X MOCaJOBUX 0Ci0, MiANPUEMCTB, YCTAHOB, OpraHi3alii He3aJeKHO BiJ (OpPMH BIACHOCTI Ta MiAMNO-
pAAKyBaHHS, 00’ €THAHh TPOMAJSIH Ta OKpeMux (izmuHuX 0cib (4. 2 ct. 93 3akony Ykpainu «IIpo cymoyctpii i
ctaryc cyanis») [2]; 6) ButpeOyBanna ta orpuManHs BPIIL, 1i opranamu, wienamu BPII Ta qucuurutiHapHUMU
iHcniekropamu BPII anist 3aiiicHEHHS CBOiX MOBHOBaXXEHb Ha 1X 3alTUT HE0OXiHOI iH(popMaIlii Ta JOKyMEHTIB, 30-
KpeMa BiJl OpraHiB JiepKaBHO1 BJIaJM Ta OPTaHiB MIiCIIEBOTO CaMOBPSIyBaHHs, iX mocaaoBux oci6 (. 2 u. 1 ct. 31
3akony Ykpainu «[Ipo Bumry pamy npaBocymis») [1]; B) yaacts [onmosu BPII min yac 3acimyxoByBaHHS MIOPIYHUX
Ta mo3aueproBux nocianb llpesunenra Yipainu (c1. 168 3axony Ykpainu «llpo Permament BepxoBhoi Paau
VYkpainn» [8].

BucnHoBknu. 3 oy Ha BUKIAJICHE, 3ayBaKUMO, 1o B3aemonis BPII sk oprany nep»xaBHOi Biaau Ta
CYILUTIBCHKOTO BPSITyBaHHS 3 TAKUMU OpraHaMU 3aKOHOJIABYO] iHiIiaThBHY, sk [Ipesunent i BepxoBHa Pana Ykpaian
perIaMeHTYEThCSI 3aKOHOIABUNMHE aKTaMH 1 3IHCHIOETBCS Y cepi popMyBaHHS CyAIIBCBKOTO KOPITYCY, HEMPSIMOL
y4acTi y 3aKOHOTBOPYOMY TIpolieci, a 3 YpsimoM — y cdepi (iHaHCYBaHHS JisUIBHOCTI cya0Bo1 cuctemu i BPII.
Kpim toro, B3aemonis BPIT i BKKCY 3 opranamu niep:xaBHOI BIaau 31HCHIOETBCS y cdepi iHdopMaIiiHoTOo 3a-
Oe3neueHHs. He3Bakarounm Ha MOCTYIOBE MOKPAIIEHHS B3a€MOJIIT JOCTIKYBaHUX Cy0’€KTiB, 3aKOHOAABCTBO Y
1iif chepi moTpedye MOAANBIIOTO YAOCKOHAICHHS, 30KpeMa MO0 JAeTati3allii MexaHi3My B3aeMO/Iii TapJaMeHTy 1
BPII y niporieci HagaHHs 0CTaHHBOIO 000B’I3KOBHX JIO PO3IVISTY KOHCYIBTATHBHAX BUCHOBKIB, (DOPMU 3BEpHEHHS
3 IIPOMO3ULISIMH PO 3a0e3MeUeHHS He3aJIeKHOCTI CyAJIIB Ta aBTOPUTETY MPAaBOCYAS, IPOLeCy KOHCYIbTYBaHHS
BPII [Ipe3umenta Ykpainu 10 BHECEHHS 3aKOHONPOCKTY 3 MMTaHb YTBOPSHHS, pEOPraHizallii Ta JIiKBiIaIii Cy/IiB.

[lepcriekTHBY NOAANBIINX HAYKOBHX JOCTIIXKEHb MOXKYTh OyTH MOB’s3aHi 31 3’ACyBaHHSAM MpobieM B3a-
emoii opraHiB aepxkaBHoi Bnanu (BPII) ta cynniBcekoro BpsayBanns (BPIT, BKKCY) 3 iHmumu nepxaBHAMA
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opranamu (3okpema, ICA Ykpainu) Ta ycraHOoBaMH (Hanpukiaa, HarioHanpHOIO HIKOJIOK Cy/JIiB YKpaiHu) CUC-
TEMH TPABOCYAI, IO MAIOTh 3a0e3MeuyBaTh (PYHKIIIOHYBaHHS CYIOBOI BIIAJIH.
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SECURITY SYSTEM FOR STATELESS PERSONS

Although there are many international treaties on the reduction or elimination of statelessness, national
citizenship laws can also help. However, the fact is that the number of stateless people is still rising every year, and there
is no effective legal regulation on them, and the living state is chaotic, and the lack of rights has not improved. This
paper intends to clarify the urgency and importance of stateless people through the status quo and suggestions of the
security system of stateless people, so as to lay the foundation for how to regulate stateless people, and how to solve the
lack of rights and difficult life of stateless people, and provide a meager opinion for the solution of international human
rights.

The full text is mainly divided into individual and individual parts. The first part is the basic requirements of
the legal regulation of stateless people; the second part is the improvement of stateless people. Finally, I conclude my
conclusions and wishes for the problem of stateless people.

Keywords: stateless, protection of rights, regulatory advice, security system, international treaties.

JIyo Kenzpone

Cucmema 6e3nexu ocio oe3 zpomadaHcmea

He3zesaoicaiouu na me, wjo icHye 6a2amo MidiCHAPOOHUX 002080Pi6 U000 CKOPOUEeHHs ab0 YCYHeHHs be3ecpoma-
0sIHCBA, HAYIOHAIbHE 3aKOHOOABCMBO NPO 2POMAOSIHCMBO MAKOdIC Modice donomoemu. Ilpome Kinvkicms ocib Oe3
2POMAOAHCMBA WOPOKY 3POCMAE, A 0i€8020 3AKOHO0ABH020 Pe2yIo8aHHs Wo0o Hux Hemae. Cmau dcumms XaomuyHu,
6800HOYAC be3npasuicms 3pocmac. Mema cmammi — nposCHUMU MEPMIHOBICMb [ 8ANCIUBICIL 0CIO Oe3 epoMadaHCmea
yepes cmamyc-K60 ma Hadamu npono3uyii wooo cucmemu besnexu arooet 6e3 epomMaoaHcmea, wod 3axKiacmu 0CHO8Y
0711 pe2yno8ants cmamycy ocib 6e3 epoMadsaHcmea, 3anponoHy8amu GUpiuleHHs npooiemM GIOCYMHOCHI NPA8 i 8ANCKO-
KO Jfcummsi 0cib 6e3 2pomMadsHcmea ma Hadamu po3 SICHeHHs W00 MINCHAPOOHUX NPAS JTHOOUHU.

Hacamnepeo sadxciuso susHauumu kaHouoamis 018 Mexamiamy nepegipku ocib 6es epomaoancmaa. [lJooo pe-
2YMI0BAHHSL NPoOEeMU 0CIO De3 2POMAOAHCIEA, MO PiBeHb YAPAGIIHHS KEPIGHUKIE 3HAYHOIO MIPOIO BUZHAYAE, YU MOJNCHA
ye NUMAHHA BUPTUMY MOYHO MA 84ACHO, A MAKONC YU 3MONCYMb HAYIOHANbHI NPABULA MA NONIMUKA Kepy8amu 8Ci€l0
Kpainow ma oocseamu npakmuyHux pesyivbmamis. Tomy 0ns Ointbws moynoi idenmugixayii ma ynpasiinHs ocooamu
6e3 epomadaHcmea ma 3abe3neueHts GHYMpIUHb020 NOPAOKY, KPIM HAUBANCIUBIUUX 002080DI8 | HAYIOHATLHO20 3a-
KOHOOABCMBA, MAKONC 8ANCIUBO GCMAHOBUIMU MEXAHIZM NepesipKu 0CiO Oe3 2poMadsaHcmed ma NoCUIUmu HaguanHs
Kepi6HO20 NepcoHany. 30Kkpema, KepieHUKU MAlomsb 8U8UUMU NUMAHHS 0€32POMAOAHCINGA, Y M. Y. He Julie 6HYMPIUHIO
NOAIMUKY MA HOPMAMUGH] AKMU, A U MINCHAPOOHT 002080pU, W06 Mamu 4imKe YSAGNeHH Ma NOMYNCHI 3HAHHS W00
HAYIOHAIbHO20 MA MINCHAPOOHO20 3aKoHooaécmaa. Tlo-Opyee, im HeoOXIOHO 800CKOHAMIO8AMU C80I NPOPeECilini HaABU-
YKlY, y M. 4. BUKOPUCMAHHI MOBU, A MAKONC NPABUNbHE PO3YMIHHA ma nputiHammas npasun i nonimuxu. Tineku maxum
YUHOM MU MONCEMO 2APAHMY8AMU, WO NPABOOXOPOHHUL npoyec Modice Oiamu Oilbul cnpageodIu8o ma po3ymMHo, i wo
6iH He 3MOJice 8NIUHYMU HA 3AKOHHI Npasa ocib be3 epoMadaHCmea uepe3 HenpasuibHe PO3YMIHHA YU HenpaguibHe
MIYMAYeHHs.

Tlognuti mexcm nepegasxcHo nodiniemoca Ha okpemi yacmunu. Ilepwia vacmuna — ye 0CHOBHI 8UMO2U NPABO-
6020 pe2yno8anHs ocio 6e3 epomadsHcmaa, opyea — NOKpaweHHs Cmany ocio 6e3 epomadsncmasa. Hacamkineys 06-
IPYHMOBAHO BUCHOBKU MA NOOANCAHHS U000 NOKPAUeHHs npobiem ocib 6e3 epomadsncmaa.

Knrouosi cnosa: ocobu 6e3 epomadsncmea, 3axucm npas, pe2yisamopui KOHCYIbmayii, cucmema 6e3nexu, Misxc-
HapoOHi 002060pU.
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Introduction

The problem of stateless people has become a more serious global problem, and in the process of social
development, it will become more and more prominent, and the protection measures and regulatory channels of
various countries have relatively great shortcomings. Before making suggestions to improve the legal regulations
made by all countries against stateless people, we should first establish a basic requirement of the regulation, or say
that all countries should abide by some basic principles. Efforts are made to protect stateless people under these
basic requirements [1].

On the one hand, the entire international community should respect the human rights of stateless persons.
In the process of protecting stateless people, they has been influenced by various factors, politics, religion, ideology,
thought, regime structure and so on. Only by adhering to the principle of human rights and humanitarianism is
the basis of overcoming these factors, only under the principle of fairness and neutrality, and avoid these stateless
people who are trapped from self-protection. The question of stateless people is ultimately the question of how to
protect human rights.

On the other hand, stateless people, as a group that can legally stay in their host country, should naturally
abide by the laws and regulations of their host country. This not only reflects the principle of sovereignty and
independence shown by the host country, but also provides the basis for the management of its social order.

1. Basic requirements of the legal regulation of stateless people

Human rights are born in every life and cannot be arbitrarily deprived for any reason. Whether international
treaties, such as the Universal Declaration of Human Rights, the International Convention on Civil and Political
Rights, or regional conventions, such as the European Convention on Human Rights, all reflect the profound
impact that human rights cannot be arbitrarily deprived.

Human rights should be a historical human category, contributing to the citizens and justice of the whole
society [2]. Therefore, both internationally and both internally, politicians should be deeply aware of the great
meaning of human rights, respect the human rights of stateless people, and protect their due rights. Originally,
nationality management should be the internal affairs of a country and should not be interfered with. Now that
sovereign states can sacrifice or surrender, some of their interests to protect human rights, protected stateless
people should return by abiding by the law. This is not a transactional event, but it should be a civilized comity,
reflecting a concept of international peace [3].

In fact, the various international treaties undoubtedly confirm the independent legal status of stateless
people. That is to say, the legal status of stateless people is recognized internationally, and there are more detailed
safeguard measures for the various rights and obligations represented by such legal status. However, international
treaties are not enforced domestic laws, and the limited number of accession to the various treaties is limited;
and there are no direct special legal provisions governing the code of conduct of stateless persons let alone
specific administrative strategies to safeguard their rights. On the one hand, internationally speaking, international
organizations such as the United Nations are obligated and should try to push countries forward to existing treaties
designed to prevent and reduce statelessness.

The obligation to abide observe the treaty, facing up to and respecting the legal status of stateless persons;
on the other hand, at home, the seriousness of the stateless problem should be fully recognized, not just the
demographic threat of a numerical surge, More should be considered that they may trigger without protecting their
rights, such as drug trafficking, human trafficking and other criminal acts that affect social order [4]. Therefore, in
recognition of these adverse consequences, what governments should do more is to face up to the legal status of
stateless persons within their borders.

2. Suggestions on Improving the Legal Regulation of Stateless People

2.1. We will further improve relevant laws and regulations

In the international community, in order to fully protect the legitimate rights and interests of stateless
persons and to reduce the existence of stateless persons, the United Nations formulated the Convention on the
status of stateless persons and the Convention on 20 September 1954 and 30 August 1961, respectively. The two
Conventions for the protection of stateless people play a pivotal role, however, with the expansion of war and
natural disasters in recent years, the number of refugees is increasing, and evolved into the number of stateless
people is amazing, so in order to further promote the protection of stateless personnel, prevent and reduce the
occurrence of stateless phenomenon, reasonable legal regulation, intensify legislation, urgent [5]. International
treaties provide for them. The existing two international treaties have a limited number of accession countries, thus
further promoting the accession of other unjointed countries. More importantly, in response to the development
of The Times and the great changes in the world landscape, the United Nations Human Rights Council should
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develop more specific international treaties based on the status and consequences of the development of stateless
people, including the reduction of the number of stateless persons and to guarantee the rights of stateless people
[6].

The signing of new multilateral international treaties is also an effective way to further reduce the
existence of stateless people, which will maximize the opportunity of originally stateless people to obtain the
corresponding nationality. For example, a person born on a ship may be deemed to have the nationality of the flag
country; Similarly, a person born on plane may be considered to have the nationality of the aircraft registration
country. If such a similar provision is established by international treaties, it can effectively reduce the occurrence
of statelessness in the international community, especially in the contracting states [7].

2.2. Establish a screening mechanism for stateless persons

In order to protect the stateless people without compromising the sovereignty (abuse of protection) of the
host country, one premise is that we must have a good mechanism to identify whether they are stateless or not [8].

First of all, it is a very important issue to determine the candidates for the screening mechanism of
stateless persons. On the issue of regulating stateless people, the management level of managers greatly determines
whether this matter can be handled accurately and timely, and also affects whether the national regulations and
policies can run the whole country down-to-earth and achieve practical results [9]. Therefore, in order to more
accurately identify and manage stateless people and ensure domestic order, in addition to the most important
treaties and domestic legislation, it is also important to establish the screening mechanism of stateless people
and strengthen the training and guidance of management personnel. Specifically, these managers are required to
learn statelessness, including not only domestic policies and regulations, but also international treaties, so as to
be justified in the regulations [10]. Second, they need to improve their professional skills, including the use of
language, and the correct understanding and adoption of regulations and policies. Only in this way can we ensure
that the law enforcement process can act more fairly and reasonably, and that it will not be able to affect the legal
rights of stateless people because of misunderstanding or misinterpretation [11].

Second, determine the reasonable procedures for screening. Procedural justice can guarantee substantive
justice. Identifying a reasonable, concise screening procedure is very necessary to accelerate the screening process,
reduce costs and provide convenience for stateless persons. In fact, the administrative and judicial structure of
different countries differ greatly, so it is impossible to produce a unified screening process. Some countries use
specially established procedures for screening, others consider them in the general foreigner inspection procedures,
and others may adopt informal procedures, namely, the screening of special or temporary arrangements. Each
country can adopt the most suitable procedure on its own according to the specific situation of its own country [12].
However, no matter what procedure is used for screening, there should be a consensus, or a minimum requirement.

Finally, there is a very important question, which is the basis for screening, that is, what to judge whether
it is stateless. Then there may be at least three bases, international treaties, domestic law, international treaties
and domestic law. First, in countries that have acceded to stateless persons, they can be judged by the content of
the treaty; second, in stateless non-treaty countries, they can be judged by their domestic law, and some countries
will combine international treaties with their domestic law. Depending on the difference, the results are naturally
different. However, countries should have a basic standard, that is, based on the principle of human rights and
arbitrary expulsion, try to adopt a fair and reasonable basis to achieve the purpose of discrimination [13].

3. Establish an independent supervisor machine

Judging from the nature, there is an overlap between the management of stateless people and the usual
entry and exit (immigration) management business, both of which involve the supervision of the entry, residence
and life of foreigners. However, the two are very different. For the general entrants, the country is often concerned
more about the national interests and the value pursuit, even if the management of stateless people is more about
humanitarian consideration, with the protection of their basic human rights from the system. Therefore, the
administrative authority of stateless people should be independent, different from the general entry [14]. At the
same time, the problem of law enforcement subjects regulated by stateless people has fallen into a chaotic situation
such as the large number of management subjects and cross-management. This is not conducive to the orderly
management of governments, nor conducive to the life of stateless people [15]. Therefore, governments should
tend to establish «one-train» measures to uniformly manage and regulate stateless people (and other foreigners)
people. This measure is somewhat similar to China’s «one-window externaly», «joint management, centralized
management» measures in the administrative law.

4. To determine the application of the law
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In the case of stateless, it is usually difficult to conduct civil activities in a country, because there is no
law to regulate their civil activities, and can only turn to restrict their participation in civil activities. This is a
relatively helpless practice of various governments, but it has also caused a great violation of the rights of stateless
people. In order to solve the negative conflict of nationality caused by domestic law is not available, usually turn to
consider the parties residence, residence, actual residence, court factors is feasible, should also be the parties have
nationality and their parents’ nationality, residence, residence and other factors into consideration [16]. In terms of
specific methods, firstly, check whether the party has the nationality in the past, then applying the law of the past
nationality. Secondly, then, the law of the residence of the country where the party has no residence, the nationality
of the residence shall be taken. In addition, the more flexible application of the principle of parental nationality or
domicile can take a more flexible form. The judge can be allowed to judge the necessity of the application of the
principle and then decide whether and how to apply it [17]. When the above factors of the parties and their parents
are in blank, the parties can be required to be naturalized as the local nationals of the court state, so that the local
law of the court can be applied.

5. Reconstruction of the «Nansen Passport»

As mentioned earlier, despite the series of international conventions to protect the rights of stateless
people, the above conventions clearly pale. Therefore, the existing mechanisms that protect stateless people by
relying solely on the compliance of States with their obligations clearly cannot provide effective protection for
stateless people. In this regard, we should establish a more powerful and effective international mechanism to
remedy the rights of stateless people. Can learn from Dr Fernansen to solve the problem of refugees and stateless
people and the creation of the «nansen passport» system, establish a similar «UN green card» system, make is
illegally deprived of nationality or should obtain nationality without nationality stateless people hold the United
Nations granted «id card», and make it in any third country. This does not have to yield to the harsh conditions of
the countries, but also to achieve the purpose of protection. There should also be a special international body like
the United Nations refugee summer to deal with the problem of stateless persons (also connected with domestic
authorities); at the same time, countries should strengthen cooperation to improve the international sanctions
mechanism against the basic human rights of stateless persons, and provide direct protection for stateless persons
[18].

Conclusions

Although the world situation is not as turbulent as in war times, it is still fighting in some areas such as
the Middle East, coupled with the deteriorating world climate, frequent natural disasters and the emergence of
refugees, and the number of stateless people will only increase. The seriousness of the problem is also evident
through the Stateless Global Action Plan introduced by UNHCR to reduce statelessness.

No matter from the perspective of human rights or social order, all countries and the international
community should do their best to strengthen mutual cooperation, fulfill their obligations, conduct reasonable
legal regulations on stateless people, and ensure that the basic rights of stateless people can be realized. Although
dealing with the stateless phenomenon faces legal, practical and policy challenges, with the active cooperation
and cooperation of various sovereign countries and the help and reasonable guidance of international and regional
institutions.
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The article examines the organizational and legal apparatus «digitalizationy and the algorithm of the
digitalization process of economic agents in the context of security conditions. A practical toolkit of methods and
algorithms (SADT, IDEF, UML, BPMN) that provide automation of work flow management using web technologies is
substantiated. As a result of scientific research, the main vectors of ensuring the safety of economic agents in modern
conditions of digitalization of economic processes have been identified. On the basis of which, the organizational and
legal foundations of the implementation of digital processes on the state and development possibilities of strengthening
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in the conditions of active processes of digitalization of economic and legal relations have been studied.
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Bieuap 0., Yyoux O.

Op:zanizauiiino-npagosi Konmexcmu 0i0Hcuman-iHcmpymenmie 6e3neKu eKOHOMIYHUX a2eHMmig

Jlocniooceno opeanizayiiino-npagosuti anapam «0iddcumanizayiay ma aieopumm npoyecy Oidxcumanizayi
EKOHOMIYHUX a2eHmi8 y Koumekcmi 6e3neko3nasyux ymos. OOIpynmosano npakmuyHull iHCmpyMeHmapit Memooux i
aneopummis (SADT, IDEF, UML, BPMN), siki 3abe3neuyioms agmomamusayilo YnpasiiHus noOmoxkamu pooim i3 6uko-
pucmanns web-mexuonoeitl. Y pezynomami naykogux 0ocuiodcens i0eHmupikosano 0CHOBHI eKMOPU 2apannty8anHs
be3neKu eKOHOMIYHUX A2eHMI8 Y CYYACHUX YMO8aX yugposizayii ekonomiunux npoyecis. Ha ocrhosi yboeo oxapaxmepu-
3068AHO OP2AHIZaAYIIHO-NPABOGL 3acaou peanizayii yughposux npoyecie Ha CMan ma MONCIUBOC PO3GUMKY 3MIYHEHHSL
be3nexu exoHomMiuHux azenmis. J{ocniodceno ocobnueocmi 3abesneyens 6iOnosiOHUX Oe3NeK08UX KOMINOHEHM 8 YMOBAX
AKMUBHUX NPOYeCié YuPpoesizayii eKOHOMIKO-NPABOBGUX BIOHOCUH.

Kniouosi cnoea: oioocumanizayis, 6e3nexa eKOHOMIYHUX a2enmis, 3abe3neuents be3neku eKOHOMIYHUX d2eH-
mie, cunepeemuyHull eghpexm, Yyu@dpoesizayii eKOHOMIUHUX NPOYeCis.

Introduction. In modern conditions of turbulent economic processes, the urgency of digitalization in the
security system of economic agents is steadily increasing. This topic is becoming especially relevant in the context
of the COVID-19 pandemic, when the resources of business structures may change in the focus of applied aspects
and focus more on projects to develop internal efficiency and provide a non-knowledge component. Based on
research, it has been established that digital tools for strengthening the security of economic agencies create new
risks and challenges, including threats to cybersecurity, facilitation of illegal economic activities and more.

In fact, digitalization is a key factor which provides significant benefits for development in this direction.
Economic growth and digital transformation are happening due to spread of convenient digital technologies. Thus,
rapid changes in the development and competitiveness of economic agents towards the use of digital transformation
are inevitable. Research suggests that digitalization is a catalyst of innovative development, technological change
has led to different opportunities such as flexibility, reactivity and individualization of products, but at the same
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time there are new challenges and threats such as rapid technological transformation, high level of complexity,
changing customer preferences and legal requirements.

Analysis of recent research and publications. Researches of current security of economic agents in the
context of digitalization are covered by the following leading scholars: B. Andrushkiv, Z. Varnalii, O. Vivchar,
A. Baranovskyi, V. Boiko, V. Heiets, O. Hoichuk, B. Hubskyi, M. Koretskyi, O. Kyrychenko, T. Kovalchuk,
O. Korystin, B. Paskhaver, Yu. Pakhomov, P. Sabluk, O. Skydan, V. Shlemko, L. Yaremko, ta zarubizhnykh
naukovtsiv: A. Altukhova, K. Barreta, I. Bohdanova, S. Hlazieva, A. Horodetskoho, Yu. Oduma, H. Stoliarova, N.
Fursa ta inshykh.

Objectives. The main objective of the article is to substantiate meaning of «digitalization» term as well
as to study the impact of digitalization processes of economic agents and organizational and legal instruments on
economic security.

Presentation of the main material of the research. Research points to the fact that digitalization from the
standpoint of economic determinant is the formulation of the definition of this concept, which is a set of processes
of innovative development, which is reflected in relevant technical and technological innovations focused on
digitization of key economic processes and phenomena (their maximum automation and taking the human factor
out of the management focus in order to reduce the need for research controllability of such processes and avoid
the errors created by this factor), which in their content usually represent a set of repetitive iterations, within which
human resources become mechanical, deprived of the intellectual component of the process, creating an additional
reserve for productivity growth.

Digitalization creates important benefits for enterprises in terms of implementing the chosen strategy,
strengthening their economic security, achieving business transparency [3, c. 71].

It is undeniable that the intensification of digitalization processes has a positive impact on the financial
performance of economic agents involved in the use of certain tools and the innovative potential of the nation as
a whole. However, equal in importance to the effectiveness of such processes is the issue of ensuring the security
aspects of the functioning of both economic entities and state institutional and legal infrastructure in the context of
exacerbation of information protection, cyberterrorism, complete uncontrollability of certain information zones of
the global network (and illegal activities which are happening within their limits), etc.

Thus, the current state of affairs suggests that this poses a range of challenges related to the need for an
analysis of the impact of digitalization processes on the ability of economic agents to maintain a sufficient level of
economic security. It should be added that this issue is exacerbated in the context of the general topicality of the
safe functionality of economic agents during unstable economic conditions of the post-COVID economy, namely:
how these problematic contexts should be reflected in the security of economic agents.

It should be noted that the security system of economic agents, based on its functional purpose, is an
organized set of interconnected elements (subjects, objects, functional components, conditions and criteria) of the
management infrastructure of the enterprise aimed at achieving the main goal of economic security management
business structures, expressed in ensuring the stable and effective development of economic agents, neutralization
and elimination of key threats to internal and external sources of origin. It is impossible to ignore the fact that
the processes of digitalization have not bypassed this functional area, actively influencing the tools of personnel
management and generally increase the economic value of intellectual potential [8].

It is established that the key impacts of digitalization within this improvement of human resources include
the following:

— firstly, the emergence of electronic personnel management systems (E-HRM);

— secondly, changes in the labor market situation in the context of intellectualization of requirements for
employees and increased competitive interaction, both between employers and employees;

—thirdly, strengthening the influence of relevant social networks and recruitment platforms; transformation
of traditional forms of employment towards a combination of offline employment and remote work;

— fourthly, the intensification of intellectual labor, the growth of appropriate forms of workload;

— fifthly, expanding opportunities to use the intellectual potential of the organization;

— sixthly, the actualization of the protection of intellectual property rights [4, p.740].

It is substantiated that the practical toolkit includes methods and algorithms (SADT, IDEF, UML, BPMN),
which provide automation of workflow management using web-technologies. It also includes a workflow graphic
based on the BPMN specification to visualize models and an automated management software package based
on the latest technologies, such as the integration of distributed information systems through web services that
enable automation of complex information processes. The use of workflow management systems has helped to
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develop the set of software needed to automate complex distributed business processes using human resources and
software systems, as well as to ensure interoperability with information-analytical systems and data warehouses.

Researchers note that the introduction of economic agents, which comprehensively carry out all types of
accounting, allows for effective administration of operational and strategic management through reliable, objective,
complete and timely information. In turn, this opens up the following possibilities: storing accounting information
for all processes in one database; creation of any type of reporting in accordance with the needs of management
of socio-economic and environmental components of economic activity; optimization of all processes, accounting
systems, and increasing the level of control; increasing the efficiency and reducing the cost of administrative and
managerial staff; rational use of funds, optimization of operating costs, which in turn ensures the use of financial
indicators. The paper provides a sufficient number of facts that confirm: the use of IT, which comprehensively uses
all subsystems of accounting, opens to the company innovative and functional prospects. Based on the experience
of ERP systems implemented abroad, it is argued that domestic software products are improving every year and
increase both the list of their capabilities and the results of their use. This undoubtedly improves the process of
managing economic agents at all levels.

It is investigated that in modern conditions the economy of Ukraine has both theoretical, applied, and
international basis in order to strengthen its position among the countries of the world. However, its digitalization
is still mostly innovative. Therefore, a combination of theoretical research with the current needs and capabilities
of stakeholders is a must for the national economy. Thus, in the focus of the challenges of new economic processes,
in the face of fierce competition, rapidly aging technologies, professions, ideas, the penetration of the Internet
into all parts of the economy, digitalization has reached a new level of importance for business organizations. To
maintain the competitiveness of economic agents, it is necessary to use the opportunities of digitalization in all
possible areas and forms: customer experience; partnership and collaboration; work with data; introduction of
innovations; HR strategy and culture; value management, etc. [7, p. 185].

According to scientific researches, it is established that the concept of digitalization should be considered
as a systematic approach to the digital transformation of human resources. It is established that the factors
influencing the development of digitalization should be divided into those that are formed under the influence
of macro and individual factors. The macro-factors include: improvement of the legal and regulatory framework
for the development of digitalization; change in public policy to support and develop certain activities. Particular
importance in the formation of a successful trend of digitalization belongs to individual factors, namely: the creation
of new values, properties of goods; formation of new needs and demands of consumers (focus on saving time,
search and purchase of goods on clear parameters); the emergence of the latest digital technologies. It is proved
that the current challenges of human resources in the context of digitalization are formed under the influence of
changes in public health, education reform, stagnation of science, social policy, significant impact of migration
processes. It is determined that management on the basis of digitalization is based on perfect planning of digital
strategy, assessing the feasibility of practical digital initiatives, identifying promising areas of action, choosing an
effective model of digitalization, forecasting the expected effect of digitalization, comparing innovative initiatives
[2, p. 57].

Thus, from a practical point of view, it is proved that the main directions of development of management
systems in digitalization in the context of strengthening the security of economic agents should be: promoting
accelerated implementation of innovative initiatives, prognostic monitoring of market environment, priorities and
customer experience. At the same time, there should be the formation of human resources, development of culture
and competencies of information exchange, modernization of IT systems. These areas become a prerequisite
for creating a corporate digital infrastructure and stimulating the company’s innovative attractiveness. The
development of digitalization in the context of ensuring the security of economic agents requires the application of
the experience of foreign countries, focused on optimizing business and ensuring the quality of goods and services.
The latest ideas, initiatives and programs should be integrated into the strategy of business structures and increase
the innovative attractiveness of business [1, p. 85].

Based on the research, it is worth noting the special emphasis on key aspects of logistics development
based on the use of information technology. It is noted that the introduction of modern digital technologies in
logistics will change the business models of economic agents and strategic plans; improve interaction between
all participants in the logistics process; improve productivity, thereby increasing the competitiveness of logistics
companies in the market. It is also noted that the digitalization system in the sphere of logistics should be considered
in the form of a community enabled through the use of digital platforms and their applications by the developers,
providers and users of logistics services, and agents with experience in logistics who possess certain skills gained
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through the use of digital information technologies. The necessity of creating a logistics form that combines
logistics principles and modern innovative methods of doing business is substantiated. The basis for these changes
should be the introduction of digitalization in the system of financial and economic activities in the context of
providing a security component. Thus, based on the introduction of digital processes, the company’s quality will
improve by automating and optimizing work processes, which will make them more competitive in the logistics
services market.

According to scientific research, it is necessary to identify the organizational and legal methodology
according to which the project of digitalization of economic agents in the context of security conditions is divided
into the following stages:

1) study of current business processes and their transformation. At this stage, the selection of some
processes, technologies, which, according to the company’s management, are considered relevant for their
digitization. Next, the weak points are studied and a list of shortcomings and ways to eliminate them during the
transformation of the system is formed;

2) introduction of elements of digitalization in the activities of the organization. First of all, the authors
pay due attention to the training of staff who will work in this direction, then intensify business processes in the
whole structure, form working groups. In the future, there is a need to launch a pilot implementation in one of the
structural units or to invite an experienced specialist who will test new digital technologies and resources. Such
actions will allow to open new perspective directions of development that will bring practical experience for the
company;

3) strategic stage of digitalization. At this stage, strategic directions of digital transformation of both
individual business processes and the organization as a whole are formed. The efficiency and productivity of
working groups are evaluated. Investments for digitalization of business processes are allocated and distributed,
responsible persons are appointed, deadlines and normative level of results are determined,;

4) digital convergence. Within this stage, the formed working groups develop strategies and operational
models of digital transformation, taking into account the new infrastructure with its roles, business processes,
knowledge and models. Priority technologies and models of behavior in the digital space are selected and approved
for use, taking into account the specifics of the company’s activities;

5) innovation-adaptive stage. It is designed to set the goal of continuous development of the company’s
potential for the management of the company, which will lead to the emergence of new technologies, their testing
in practice and regular modification and modeling of business processes [5, p. 170].

In our opinion, it should be noted that the main vectors of development of electronic communications of
economic agents combine a wide range of communication technologies, including e-mail, fax, electronic EDI data
exchange and electronic payments EFT, Internet, intranet (corporate Internet), extranet (electronic exchange of
information with the outside world), etc.

That is why, among the global trends in their development should be noted the following:

— translation of business information into digital form;

— sharing usage of business information, computerization of office work on the Internet;

—removal of physical restrictions in connection with the use of electronic networks;

— construction of the entire production infrastructure on the use of computers as information devices;

— displacement of the cash method of payment for goods and services, transfer of information about
electronic plastic card numbers via telephone networks or e-mail;

— opening and expanding opportunities for a new type of mediation: electronic communication begins
to perform analytical functions, providing customers with information about the nature of markets and trades,
changes in supply and demand, the emergence of unique or rare goods [6].

It is established that the digital transformation of security of economic agents has become not only one of
the key trends, but also a market necessity in the information society. The speed of implementation of digital tools
and the use of an integrated approach in the development of digital strategy of business structures is the key to the
success of modern business. And only those companies that risk being the first to implement digital innovations
can gain a significant competitive advantage. The actualization of the complexity of digitalization, rather than the
fragmentary use of digital marketing tools, is associated with the ability to achieve systematization in the process
of digital transformation and can provide a synergistic effect.

Conclusions. Summarizing the above, it should be noted that consideration of the impact of digitalization
on the security parameters of economic agents should be implemented in the next areas: potential threats posed
by the active development of digital technologies and the opportunities they create at the same time. At the same
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time, the security of economic agents can be ensured only by balancing these aspects, which finds its practical
implementation in building an effective dynamic information security system (from virtual security to image
aspects in the field of PR) together with the formation of digital innovation market monitoring system. on the
subject of potential efficiency and opportunities for their implementation in the economic practice of business
structures.

It is established that the growth of the digital economy contributes to the emergence of many new
economic opportunities. Digital data can be used for development as well as to solve social problems. Thus, they
can help improve economic and social performance, innovate and increase productivity. Digital platforms simplify
operations, networking and information exchange. From the point of view of economic agents, the transformation
of all spheres and markets under the influence of digitalization can help improve the quality of goods and services
while reducing costs. In addition, digitalization is transforming the value chain in a variety of ways, opening up
new opportunities for added value and broader structural change through the mechanism of economic security.
Thus, future research in this area has high scientific value. Given the rapid pace of development of IT technologies,
models and methods of digitalization projects in the context of ensuring the security of economic agents require
further development.
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JOKTPUHAJBHI OCHOBHU KJIACU®DIKALIII
PEYOBHUX ITPAB Y IUBIJIBHOMY IIPABI

30iticneno naykoge 00CniodcenHs OOKMPUHATILHUX A HOPMAMUBHUX Odicepel, SKUMU GU3HAYEHO NiOX00U 00
Kaacugixayii peyosux npas y yuiibHoOMY Npagi ma 6UOLIEeHHs. GIACHUX NPONO3UYILL OO0 YOOCKOHALEHHS OOKMPUHAb-
HUX nioxo0ieé 0o makoi kiacugixayii. Busnaueno, ujo 6ioomi 6 yueinbHO-npasosii QOKmMpuHi Kiacugikayii peuosux npas
He NOBHOI0 MIPOI0 OAIOMb 3MO2Y PO3KPUMU CYMHICHb MAKO20 NPAB08020 IHCMUmMymy i nompe6yioms yOOCKOHALEHHS.
B nayyi yusinenozo npasa mouamuvcsi OUCKycii wo0o 8iOHeceHHs1 00 pevosux npas npasa 008ip4oi enacnocmi, npasa
3acmasu, npaga inomeKu, nPasa 20CNOOAPCbKO20 BIOAHHL MA NPAsa ONEPAMUEHO20 YNPAGIiHHs. 3pobaeHo GUCHOBOK,
Wo peuosi npasa ciid KAacu@ikyeamu Ha OCHOGI KpUMepiio NOGHOMU NPABOMOYHOCMEN, KL GUNAUBAIOMb [3 (aKkmy
BOOOIHHSL PIYYIO HA: NPABO GIACHOCHI; AOCOMOMHI NPABA HA 4YXCi peui (Npaso 80N00IHHSA, cepsimym, empimessuc,
cynep@iyii, npago nOCMIUHO20 KOPUCMYBAHHSL 3eMEIbHOI OLISIHKOI0), 00MedNCceHi npasa Ha 4yxci peui (npaso 20cno-
0apcvko2o 8i0AHHA, NPABO ONEPAMUBHO20 YNPABTIHHA), 3abe3neuyioui npasa Ha uyxci peui (npaso inomexu, npaeo 3a-
cmasu, npaso 008IPUOI 81ACHOCMI); NepesaX CHi npasa (Npasa nepesaxdcHoi Kynieni).

Kniouosi cnosa: peuosi npasa, npago 61acHocmi, pevosi npasa Ha uydice MaHo, 3acmasa, 008ipyua 61ACHICMb,
nocmitine KOpucmy8amHs.

Vatras V.
Doctrinal bases of classification of property rights in civil law
In the scientific article the research of doctrinal and normative sources is carried out, which determines the
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approaches to the classification of property rights in civil law and the selection of own proposals for improving doctrinal
approaches to such classification. In particular, it is determined that the existing classifications of property rights in
the civil law doctrine, unfortunately, do not fully reveal the essence of this legal institution and need to be improved. In
the scientific literature, the classification of property rights depending on the object of property rights, in connection
with the object of property rights that belongs to a particular person; depending on the grounds for property rights;
depending on the content of property law; depending on the term of property law,; depending on the possibility of the
subject of property rights to transfer it to other persons without the permission of the owner, depending on the subjective
composition of property relations, depending on payment; depending on the method of occurrence, depending on the
grounds for acquiring property rights. In the science of civil law there are discussions on the attribution of property
rights of trust property, the right of pledge, the right of mortgage, the right of economic management and the right of
operational management. Some of these property rights are classified as mandatory rights by the civil legislation of
Ukraine, although the legislation of foreign countries mainly considers them as property rights. Civil law refers to a
number of exclusively obligatory rights to property rights: the right of permanent use and the right to lease land, the right
to use (rent, lease) a building or other capital structures, their separate parts. The scientific article concludes that property
rights should be classified based on the criterion of completeness of powers arising from the fact of possession of a thing
on: property rights; absolute rights to other people’s things (right of possession, easement, emphyteusis, superficies, the
right of permanent use of land); limited rights to other people’s things (the right of economic management, the right of
operational management); ensuring the rights to other peoples things (mortgage, mortgage, trust); preemptive rights
(preemptive purchase rights).

Keywords: property rights, property rights, property rights to someone else s property, pledge, trust property,
permanent use.

IMocTanoBka nmpo6aemMu. PeyoBi mpaBa sSK OfHI 3 HAMJABHIIIMX IHCTHUTYTIB LMBIIBHOTO MpaBa CTAHOB-
JSTh HEBI €MHUN €JEMEHT MPaBOBOI CUCTEMH OUIBIIOCTI JepikaB CBiTy, 30KpeMa LUBIIBHOTO MpaBa YKpaiHu.
Sk 3a3znagae I [ Xapuenko, moxin OMUBUTEHUX TpaB HAa BUAW CHOTOIHI € ONHHUM i3 HEMPOCTUX 3aBIaHb HAYKU
muBinTeHOTO TIpana [10, c. 73]. ilicHO, BU3HAYESHHS MPABUIBHUX KPUTEPIiB I Kiacu}ikarlii pedoBUX MpaB y M-
BUILHOMY IpaBi TO3BOJISIE HE TIIBKH BUPINIMTH TCOPETUYHE 3aBIaHHS — IPOBEICHH KiIacudikallii, a i mpakTud-
HE — YIOCKOHAJINTH 3aKOHOJABCTBO, 3TiHO 3 SIKUM 31HCHIOETHCS IIPABOBE PETYITIOBAHHS PEUOBUX MPaB, iX 3MicCT
Ta ocoOnmuBocTI HAOYTTS 460 BimuykeHHS. OCTaHHE 3IIHCHIOETECS Yepe3 PO3KPUTTS 3MICTy KOXKHOTO i3 pe4OBUX
IpaB, MPOBEICHHS X TPyIyBaHHS 3aJICKHO Bi CIUIBHUX PHC, SIKI MAlOTh PEYOBi MpaBa MEBHOI IPYIH, BiIMEX-
YBaBIIKCH Bl PEUOBUX MPaB 1HIIOI IPYIH, a TAKOXK BT IHIINX MAaHOBUX NpaB — 3000B’I3aJIbHUX, SIKi, HA BIIMIHY
BiJl pEYOBHX, BUHUKAIOTH HE i3 (haKTy BOJOMIHHS IEBHOIO PivUIO, a i3 (pakTy BUHUKHEHHS, 3MiHHM a00 IPUIHHEHHS
LIUBIIBLHOTO 30008’ I3aHHA.

AHani3 octaHHIX aocaizxkens i my6aikauiii. Ilutanas npaBoBoi mpupomu Ta Kiacudikamii pedoBUX
[paB y OUBLUIEHOMY IIpaBi OyII0 MpeIMETOM OKPEMHUX JTOCIIIKEHb TaKUX HAyKOBIIB, ik M. M. I'ymuma, H. C. Ky3-
HenoBa, B. B. Jlynp, P. A. Maiinanuk, H. B. Maiika, €. O. Miuypis, C. O. [Torpionwuii, B. 4. [Torpe6wnsik, 3. B. Po-
MOBCBKa, 1. ®. Cepprokopa, C. O. Cninuenko, 1. B. Cnacu6o-®areeBa, M. O. Crepanuyk, €. O. XaputoHos, I. T
Xapuenxko. dyHnaMeHTaIbHE 3HAUCHHS U JOKTPHHU PEIOBHUX ITpaB MatoTh auceptanii B. I. Haraubinu ta O. B.
LipkiBa, MPHUCBSYEH] TOCTIHKEHHIO PEYOBUX IIPaB HA YyXKe MAHO Y MOPIBHSUIEHO-IIPABOBOMY KOHTEKCTI Ta Mpo-
OremMaM perymioBaHHS PEUOBHX IPaB B IUBITLHOMY 3aKOHOAABCTBI YKpaiHu. BomHoUac HasBHICTE X HAyKOBUX
[MUBUTICTHYHUX JOCIIKEHb MOBHOIO MIpOKO HE BUPIIIKMIIO Po0IeMy HASBHOCTI Pi3HHUX MiAXOMIB 10 Kiacupikarii
peYOoBHX IIpaB, eperyciM Mmpas Ha dyxi pedi. Ha 3a3Havueni o6craBuHu Oye cpsMOBaHO HAyKOBE OCTIKECHHS.

MeTo10 HAYKOBOI CTATTIi € HAYKOBE JOCIIIKCHHS TOKTPHHAIBHUX Ta HOPMaTHBHUX JKEPell, SKHMH BH-
3HAYCHO MiIXOAX A0 Kiacudikanii pedoBUX IpaB y HUBUIFHOMY IpaBi Ta BUAUICHHS BIACHUX IPOIIO3ULIHN 1100
YIOCKOHAJICHHS JOKTPUHAIBHUX MIIXO/IB 0 TaKol Kiacugikariii.

Buxknax 0CHOBHOro marepiany JocaiIKeHHs1. 32 CBOIM 3MICTOM BCi pedyoBi IpaBa MOXYTh OyTH BH-
BeJICHI BiJl TIpaBa BIIACHOCTI, OJJHAK II¢ [e He O3HAYae, 0 BOHU iCHYIOTH Y IPaBi JHIIC Y HEPOIPUBHOMY 3B’ SI3KY
3 IIPaBOM BJIACHOCTI 1 HUM HOBHICTIO 3yMoBIeHi. [loeqHani Mk co0010 B MexXax OfHi€l IPyIH IUBIIBHUX MIPaB,
KOXKHE 3 HUX Ma€ CBOKO aBTOHOMio [9, c. 59].

Benukuit BHECOK y BH3HAUCHHS KpUTEpiiB kiacuikarii peuoux npas BHic O. B. nbkiB, skuit BUOKpe-
MUB TaKi KpUTEPii:

1) 3anexxHo BiJ 00’€KTa MpaBa BIACHOCTI, BiJl 3B 3Ky 3 00’ €KTOM IpaBa BIACHOCTI, IKU HAJIS)KUTh KOH-
KpETHii 0co0i — pevoRBi MpaBa MOAUISIOTHECSA Ha MPABO BJIACHOCTI (pe4oBe MPaBO Ha BIACHY Pid) Ta pevoBi MpaBa
Ha Yy’ke MaiiHO (TIpaBO BOJIOJIHHS a00 KOPHCTYBAHHS 1y>KOK PiUvI0);
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2) 3aJIe)KHO BiJI TiJIcTaB BUHUKHECHHS PEYOBHUX MPaB — Ha Ti, 1110 BUHUKIIA HA Ti/ICTaB1 JIOTOBOPY 3 BIIaCHU-
KOM, OJTHOCTOPOHHBOTO ITPAaBOYHHY BIIACHHUKA pedi abo Ha MiJICTaBi 3aKOHY;

3) 3aJIeXKHO BiJ 3MICTYy PEYOBOTO TpaBa — Ha Ti, SKUMH OXOILTIOETHCS TIPABOMOYHICTb JIMIIE BOJOIIHHS,
a00 CYKYIHICTb KUIBKOX MPaBOMOYHOCTEH — BOJIOJIHHS, KOPUCTYBAaHHS Ta PO3NOPSAIKEHHs (ycix abo KUJIbKOX 3
HUX);

4) 3aJeXKHO BiJl CTPOKY PEYOBOIO IpaBa — Ha IMOCTIiHHI, CTPOKOBI Ta PEYOBI MpaBa 3 MPUB’SI3KOIO 10 Ha-
CTaHHS [IEBHOTO IOPUIMIHOTO (aKTy;

5) 3aJ1€5KHO BiJ] MOXKIIMBOCTI Cy0’€KTa pEe4OBOTro Mpasa MepeaaTy Horo iHImMM ocodam 0e3 J03BOITy Bilac-
HUKa — Ha 0COOHUCTI Ta BiAUy>KyBaHi;

6) 3aJIexKHO BiJl cy0’€KTHOTO CKJIay pE4OBUX MPABOBIIHOCHH — HA Ti, SIKi HaJexaTh (i3UYHUM 0cobaM
— rpoMajisiHaM YKpaiHu, IOPUIUIHAM 0co0aMm, JIepikaBi, OpraHaM MiCIIEBOTO CAMOBPSITyBaHHS, IHO3EMIISIM Ta 0CO-
Oam 0e3 rpomMasIIHCTBA, IHO3EMHUM Cy0’€KTaM rocrnoAapchKoi AisTbHOCTI;

7) 3aJIe)KHO BiJl OTUIATHOCTI — Ha Ti, IKi BHHHKAIOTh HA ITiJICTaBl JOTOBOPIB, IO Mepe10a4aroTh OIUIaTHICTh
3a HaJlaHi MPaBOMOYHOCTI 1 pe4oBi IpaBa, peajizallis IpaBOMOYHOCTEH 3a SKUMU 3A1MCHIOETHCS Ha 0e30TIIaTHUX
3acamax;

8) 3as1exHO B crlocO0y BUHUKHEHHS — Ha MIEPBUHHI Ta MOX1IHi;

9) 3aexHO BiJ mijcTaBu HAOYTTS PEYOBUX MPAB — HA Ti, 0 HAOYBAIOThCS HA OCHOBI JIO3BUTLHOTO BOJIC-
BUSIBIICHHS BIIACHUKA Pedi Ta HA Ti, [0 HAOYBAIOTHCS B IPUMYCOBOMY MOPSIIKY 3TiJHO 3 IPUIIHCAMH 3aKOHOAB-
cTBa [3, c. 64-66, 71-77].

Hac nepenycim mikaBuTh nepiua kiacudikailis, OCKUIBKY 11 B35B 32 OCHOBY 3aKOHOJaBellb. 3arajpHa Kia-
cudikaris pedyoBux Mpas, nmojana y L{uBiapHOMY Konekci YKpaiHu, nepeabadae BITHECSHHS JI0 HUX paBa Bilac-
HOCTI Ta «iHIIKX PEYOBHX MpaBy (K BkazaHO y Ha3Bi Kuuru Tpethoi Konmekcy), ToOTO peuoBHX IpaB Ha gyxe Maii-
HO, TAKKX SK: IPAaBO BOJIOAIHHS; TIPABO KOPUCTYBaHHS (CEPBITYT); MPABO KOPUCTYBAHHS 3€MEJILHOIO JTUISTHKOO JUTSI
CLIBCBHKOTOCIIONAPCHKUX MOTPed (eMdiTeB3UC); MpaBo 3a0yA0BU 3eMeNbHOI AUISHKY (cynepdiliil); iHmi mpasa,
niepenodadeHi 3akoHomaBcTBoM [11]. Ak 3a3nauae 1. B. Cnacu6o-®areepa, mxuBana B L{uBinbHOMY Kozekci Ykpa-
THM TEPMIHOJIOTiA HEJBO3HAYHO CBiTYMUTH MPO Te, IO BCl 1HII PeYOBi MpaBa, KpiM MpaBa BIACHOCTI, € IpaBaMHl
Ha Yy’Xe MaifHO, IPO 0 MPSAMO 3a3Ha4a€eThes B 4. 2 cT. 395 Konekcy. Buxoauts, mo [{uBinsHMIA Kojeke YkpaiHu
OpIEHTY€E Ha MOXJIMBICTD MepedadaT B 3aKOHI 1HIIMX MPaB HA YyXe MaiHO, KPIM YOTUPHOX MO3HAYEHUX Y 4. 1
i€ CTATTI, a HE IHIIMX PEYoBUX Tpas [8, c. 60—62].

Taxumu paBaMu B JiTeparypi, 30KpeMa, BU3HAYaIOThCS MpaBa 3acTaBH Ta irmoteku [2, ¢. 59; 12, c. 200].
[TeBHOO MipoTO TIe OYIIO BUKJIMKAHO IOJIOKEHHSIMH 3aKoHY YKpaiau «IIpo nepkaBHY peecTpailiro pedoBUX MpaB
Ha HepyXoMe MaifHO Ta iX 0OTSHKEHbBY, SIKUM JIOIAaTKOBO OyITM BH3HAUEHO TaKi PEdoBi MpaBa, K IMPaBO TOCIOAAP-
CBKOTO BiJIaHHS; IPABO OTIEPATHBHOTO YIIPABIIIHHS; IPABO MOCTIITHOTO KOPUCTYBAHHS Ta IIPABO OPEHIN 3eMENIFHOI
JUISHKY; IPaBO KOPUCTYBaHHS (HaliMy, opeHin) Oy/IiBiero abo iHIIMMHU KaliTalbHUMH CIIOPYAaMH, IX OKpEMUMHU
YacTHHAMM, 1ITOTEKa; J0BipUue ynpapiaiHas MaitHOM. 3 2019 p. imoTeka po3misacTbes y 3aKOHI HE K pevdoBe Tpa-
BO, @ K OOTSDKEHHSI Pe4OBOro npasa [6]. 3 HbOro caMoro nepeiiky OAHO3HAYHO MOXKEMO BHIIYYUTH Taki Mpasa:
MPaBO OPEH/IN 3eMEJBHOT AUISHKHY; MIPABO KOPUCTYBaHHs (HaliMy, opeHIH) OymiBiIet0 a00 iHIIMMHU KaliTaIbHUMU
CIIOpYAaMH, iX OKPEMHMHU YaCTHHAMH, SIKi € IpaBaMH, sIKi BUHUKAIOTh TUTBKU 3 JOTOBOPY 1 HE MAIOTh BiIMiHHOC-
Tel MOPIBHSAHO i3 HAMOM (OPEHJIOK) K BHUIOM ITUBUIEHOTO 3000B’SI3aHHS, BPETYJILOBAHOTO JOTOBOPOM HalMy
(openan). llomo mpaBa MOCTIHHOIO KOPUCTYBAHHS 3€MEIBHOIO JUISHKOIO SIK TpaBa BOJOMIHHS i KOPUCTYBAHHS
3eMeJIHbHOIO TIJISTHKOIO, SIKa TiepeOyBae y iepKaBHiH a00 KOMyHaJIbHIN BIACHOCTI, 0€3 BCTAHOBICHHS CTPOKY, BOHO
B IPUHIIMII MOXKE BBRYKATHCS PEUYOBUM, OCKLILKU BHHUKAE i3 3aKOHY, a HE 3 JIOTOBOPY, X04a BOHO € (hOpMOIO cep-
BityTy. lllom0 BXe 3rajjaHnX mpaB 3acTaBu Ta IMOTEKH, 3 HUIMU CUTYAIlis JeNI0 CKIIA/IHINIA — He3BaKAIOUW Ha Te,
IO YKpaTHChKE 3aKOHOJABCTBO HE BU3HAE X PEYOBUMHU PaBaMH, BITHOCSYH 10 3000B’13aTbHUX, B 3aKOHOIABCTBI
IHIIUX JIepKaB, 30kpeMa B [3paim ta Himeuuwnni. Sk 3a3Havyae B. I. HaranOina, Taki npaBa BU3HAIOTHCS PEUOBH-
MH, TIOPA] i3 IpaBaMy MEePEBaXKHOI KyMiBJIi HA KOPUCTD BIacHUKa a0o iHII0i ocobu [5, c. 143—-144].

Jlemro cknamHinma CUTyallis 13 MUTaHHSIM HaJISKHOCTI JO PEYOBHX IMPaB MpaBa rocroJapchKoro BiJaHHS
Ta IpaBa ONCPATUBHOTO YIIPABIIHHSA, SKi HE MOXKYTh ITOBHOKO MipOI0 OYTH OXOILICHI MOHSATTAM «IIPaBO BOJOIiH-
HsD» a00 «IIpaBO KOPUCTYBaHHSA (CEpBITYT)» B po3yMiHHi L{uBinpHOTO KOsiekey Yikpainu. 1. B. Cnacubo-®areepa
3a3Hayae, 10 B PEUOBHX BIIHOCHHAX, BPETYIHOBAHUX IIMBUIBHUM 3aKOHOJABCTBOM, BiJICYTHS 3QJICXKHICTH MPaB
Cy0’€KTiB, SIKUM BOHH HaJIe)KaTbh, BiJl BIACHUKA, IKHH HE BIUIMBAE HA 3JIHCHCHHS HUMU TpaB, HE BCTAHOBIIIOE
000B’43KiB KOPUCTYBa4iB CBOrO MaifHa — BC1 BOHM MICTATHCS B 3aKOHi, a HE B JIoroBopi. Tomy pe4oBi mpaBa €
npaBaMu aOCOIIOTHUMH, a HE BiTHOCHUMHU. [IpaBo ormepaTuBHOTO YNPaBIiHHS Ta IPABO TOCTIOAAPCHKOTO BiaHHS
€ aOCONIOTHUMH LI0I0 YCiX 0ci0, KpiM BiacHUKa peyi. OCTaHHIM HaBIaKK Mae€ MPaBo MEPEBIPATH Te, IKUM UH-
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HOM BiH 3/1iiCHIOE€ BUKOHAHHS JOTOBOPY KOPHCTYBAaHHS MAifHOM, BIIaCHHK BCTAHOBIIOE OOCST IpaB KOPHUCTyBada
(cy0’exTa mpaBa rocroiapchbKoro BilaHHA i OIIEpaTUBHOIO YIIPABIiHHS) HE JIUILE B 3aKOHI, a il y CTaTyTi Aep)KaB-
HOT OpraHi3aiiii, 3a sSIKOI0 IIe MaiHO 3aKPITLTIOETHCS, B T1I3aKOHHUX HOPMAaTHBHO-TIPABOBUX aKTaX, 110 BHIAIOTHCS
JIep>KaBHUMH OpraHAMH OO YIPABIIHHS JIEPKABHUM MalHOM. BiiacHHK 31iiCHIOE CBOE MIOBHOBAXKCHHS IIOJIO
TepeIaHoTO HUM 1HIIIKH 0co01 (Jep kaBHIl OpraHi3ailii) MaifHa 4epe3 yIpaBIliHHS II€F0 0COOO00 MUIIXOM MPH3HA-
YeHHS ii KepiBHUKA Ta YKIAJACHHS 3 HUM KOHTPAKTy. TaKMM YUHOM, BIACHUK 3aJIHMIIA€ 32 COOOI0 OBHUI KOHTPOIIb
3a CBOIM MaifHOM YIIPOJIOBXK YChOTO Yacy WOTro nepeOyBaHHS B CTaHi 3aKPIMJICHOCTI 3a IEP’KaBHOK OpraHi3alli€ro
[8, c. 60-62].

O. B. IimpkiB BKa3ye Ha BHOKPEMJICHHS y TIPaBOBIi JOKTPHHI TAKOTO BHYy PEYOBUX MpaB, SIK OOMEXEHi
pedoBi mpaea, TOOTO: MpaBa, 3MICTOM SIKHX € JIUIIE OOMEKCHE KOPUCTYBAHHS PIUY0 BIACHHKA; MPaBa, 3MiCTOM
SIKMX € KOPHCTYBaHHS PiYdI0 BIIACHUKA 1 IPUCBOEHHS OTPUMAHHX BiJl TAKOTO BUKOPHCTAHHS JIOXO/IIB; TIpaBa, 3Mic-
TOM SIKHX € KOPUCTYBaHHs piy4lo BJIACHUKA, IPUBIACHEHH 5K y GOpMi IIpaBa BIACHOCTI, TaK 1 y (opMi IEBHOTO
00MeKEeHOTO PEYOBOTO TpaBa, OTPUMAHUX BiJl KOPHCTYBaHHS JIOXOJIIB 3 00MEKEHICTIO IEPEX0Ty MpaBa BIACHOCTI
1o iHIIOro cy0’exTa. BomHovyac HayKoBelb KPUTHUKYE MOHATTS «OOMEKEH1 pedoBi IpaBay, OCKUIBKU i paBa Mo-
X1JIHI BiJl IpaB BIIACHHKA, SIKUU TIepe/iae€ YaCTHHY CBOIX NMPaBOMOYHOCTEH iHIIiH 0co0bi [3, c. 103—104]. Ha namy
JIyMKY, KaTeropisi «oOMexeHi pedoBi paBa» Moria Ou MigiiiTu 1id BUSHAYEHHS [IPaB ONEePaTHUBHOTO YIPaBIiHHA
Ta roCMoJapChKOTo BiJIaHHS, SKi SIKpa3 Mmepen0ayaroTh BOJOJIHHS Ta KOPUCTYBAaHHS MalilHOM 3a 30€peKeHHS YCiX
MPaBOMOYHOCTEH MO0 MaiHa 33 BIACHUKOM, Y TOMY YHCJi B YaCTHHI 3[MiHCHEHHS KOHTPOIO 3a 30epekKeHHIM
MaifHa, Horo e(eKTHBHUM KOpHCTyBaHHAM. [[uM camMmum MoxkHa Oyi10 O BiIMEKYBaTH «KJIACHYHI» MpaBa Ha TyXKi
peui, ki nependavyaroTh BiICYTHICT 3HAUHUX 0OOMEXKEHb Ha BOJIOAIHHA Ta KOPUCTYBAaHHS PIUYIO Ta MpaBa, B IKUX
TaKe BOJIOMIHHS Ta KOPUCTYBAHHS Ma€ 31MCHIOBATH BiJIIIOBIIHE MiIIPUEMCTBO a00 yCTaHOBA B IHTEpecax JiepiKa-
BU SIK BIIACHUKA.

Y nipaBoBiii TOKTPHHI TPUBAE TUCKYCisl IIIOI0 TPABOBOT PHUPOIH MPAB, SIKi BAHUKAIOTH 3 JIOBIpUOi BIACHOC-
1i. Ha nymky P. A. Maliganuka, Taki mpaBa OJJHO3Ha4HO HE MOYKHA BIJTHECTH Hi JI0 PEYOBHX, Hi JIO 3000B’I3aIbHUX,
a IHCTUTYT JIOBIpYOTO YNPaBIIiHHS MAHHOM € 3MIIIaHUM IUBLUIEHO-TIPABOBUM iHCTHTYTOM [4, ¢. 302]. 3 iHmoro
60ky, C. O. CninmyeHko po3nsAgae JOBipUy BIACHICTD SIK PEUOBE MPABO, AKe BUHUKAE Y JIOBIPYOTo BIACHHUKA B pe-
3yJbTaTl HaKJIaJICHUX HA HBOTO B CHITY PIlIICHHS OPTaHy BIAJH Y JOOPOBUIBHO MPHUHHATHX 000B’SI3KiB MO0 JI0-
OpOCOBICHOTO YIIPaBIIiHHS MaifHOM HOMiHAJILHOTO BJIACHUKA JIJIsl JOCATHEHHS LILJIEH B IHTEpecax BUToJloHa0yBaya,
BKa3aHOTO YCTaHOBHHKOM JOBipuoi BiacHOCTI [7, ¢. 50]. OcTaHHE BH3HAYEHHS JO3BOJSE BITHECTH IO JOBIpYOi
BIIACHOCTI IIpaBa TOCIIOapCHKOTO BiJJaHHS Ta ONMEPATUBHOTO YIIPABIiHHS, 1[0 HE € MTPABWIBHO, OCKLUIBKHU B IIUBiTb-
HOMY 3aKOHOJIABCTBI ITPABO JIOBIpYOT BIIACHOCTI € CIIOCOO0M 3a0€31eUCHHSI BAKOHAHHS 3000B’13aHb 32 KPEIUTHAM
JIOTOBOPOM (JIOTOBOPOM TTO3UKH ), 3AJTUIIUBIIUCH IIPABOM BIACHOCTI, SIKE JIOITYCKA€ MOXKIIUBICTh BITTY>KEHHS pedi,
OJTHAaK JIMIIE 3 METOI BUKOHAHHS HEBHMKOHAHOTO 3000B’s3aHHS. B 3akoHOmaBCTBI 30KpeMa BemmkoOpuraHii Ta
CIIIA, Taxi npaBa HaJeXaTb IO IHCTUTYTY «3a0e3Meuylounx peuoBux mnpas» [1, c. 69].

BucHoBku. Ha 0cHOBI IpOBEACHOTO NOCIIKSHHS JIHIIIIA TAKUX BUCHOBKIB.

Binomi B HUB1IBHO-TIPABOBiN TOKTPUHI Kiacu]ikaiii pedoBUX MpaB He MOBHOIO MipPOIO 1AI0Th 3MOTY PO3-
KpPUTH CYTHICTH BKa3aHOTO IPABOBOTO 1HCTHUTYTY i MOTPeOYyIOTh yIocKoHaleHHs. Ha Hamry aymKy, pedoBi mpasa
ciin knacu(ikyBaTl Ha OCHOBI KPUTEPiIO MOBHOTH MPABOMOYHOCTEH, SIKi BUILTMBAIOTH 13 ()aKTy BOJOAIHHS Pid4I0
Ha: TIPaBO BIACHOCTI; aDCOIIOTHI IpaBa Ha 9y>Ki pedi (IIpaBo BOJIOAIHHS, CEPBITYT, eMQiTeB3HC, cynepdiliii, mpaBo
MOCTIHOTO KOPUCTYBAaHHS 3eMENbHOI0 JUISHKOIO); OOMEXeHi IpaBa Ha 4y»i pedi (IIpaBo rocrnoJapchKoro Biga-
HHSI, TIPaBO OIEPaTUBHOTO YIIPaBJIiHHA); 32a0€3MeuyroUi mpasa Ha 9y>ki pedi (paBo iIOTeKH, IPaBO 3aCTaBH, TIPABO
JIOBIpYOT BIIACHOCTI); MepeBaXkH1 Mpasa (IIpaBa MepeBakHOT KyIIiBIi).
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JIKAPCBKI 3ACOBH TA IX IPABOBA OXOPOHA SIK OB’EKTIB ITIPABA
IHTEJEKTYAJIbHOI BJACHOCTI

Posxpumo numanns npaeosoi 0xoporu nikapcoKux 3acodis ax 006 '€xmie npasa iHmenekmyaibHoi 61acHocmi, a
MaKodic 0coonUBoCcmi 00Cmyny 00 ix 3aCmoCy8anHs. 8 YMOBAX NAHOEMi.

Braszano, wo 6 naws vac MoHononis, Ky Cmeopio€ iHmeneKmyaibHa 61ACHICMb, HAUOLIbWeE NIUBAE HA PUHOK
IHHOBAYIUHUX MEOUUHUX MEXHONO2IU Ma JIKapcbKux 3acobis. Jlocmyn 00 ocmanHix y MeOuuHill eanysi, Hacamnepeo,
NOGA3AHULL 3 NPABOM THMENEKMYATbHOI 61ACHOCMI, WO NOKIUKAHE 3a0e3neyumu 30epediceHts. ma 3aXUCm HOB08EEOECHb
30 YMO8 iX 3aCmOCy8aHHs 8 MEOUUHIT NPAKMUYI, A MAKodIC nepeddauumu cnpaseodIuuti po3nooil 6ueoou, OMpUMAHoOT
6I0 GUKOPUCMAHHSL IKAPCOKUX 3AC00I8 Ma IHHOBAYIIHUX MeOuyHUX mexronoziu. Ilpome 6 ymoeax nandemii, 3a2aio-
HOC8IM06020 3HAUeHHs HAOYIa npobiema O0Cmyny 00 HANENCHO20 NIKY8AHHS, addice NATMEHMHA MOHONONISL YGitiuiia
Y cynepeuHicmy i3 0CHOB0NONONCHUMY npasamu noounu. Ceim 3imKHY8Cs i3 npodIeMolo «papmayesmuuno2o Hayio-
HAniZMy», KOU ypsaou Kpain 3a0e3neqyeanu nepuiouepeosuti 00Cmyn 00 6i0nogioH020 NKY8AHHS ) MeNCAX KOPOOHI6
BIACHUX Oepocas ma cmpumyeanu iMnopm nikie. Tomy mema aikapcokux 3acodis, ix npasogoi oxoporu ma ocoonusoc-
metl docmyny 00 IX UKOPUCMAHHS 68 HA036UUAUHUX YMO8AX (30Kpema, nanoemii) € 0cobauo akmyaibHOl CbO200HI |
nompebye 0emanbHo20 00CHIONCEHHSL.

Knrouoei cnosa: nikapcvkuii 3aci6, npagoea 0XopoHa NiKapcbKux 3acodie, OpuiHAIbHUL Ma TeHepUYHULL TiKap-
CbKUll 34Ci0, MeXaHI3MU 3ACMOCY8AHHS TIKAPCLKUX 3AC00I8 8 YMOBAX NAHOEMIL.

Zanevska 1.

Medicines and their legal protection as objects of intellectual property law

Nowadays, the monopoly created by intellectual property has the greatest impact on the market of innovative
medical technologies and medicines. Access to the latter in the medical field is primarily related to intellectual property
law, which aims to ensure the preservation and protection of innovations when used in medical practice, as well as to
ensure fair distribution of benefits from the use of medicines and innovative medical technologies.

However, in the context of the pandemic, the problem of access to appropriate treatment has become global,
as the patent monopoly has come into conflict with fundamental human rights. The world has faced the problem of
«pharmaceutical nationalismy», when governments have provided priority access to appropriate treatment within their
own borders and restrained the import of drugs. Therefore, the topic of medicines, their legal protection and features of
access to their use in emergency situations (in particular, pandemics) is especially relevant today and requires detailed
study. After all, the awareness of the need to strike a balance between intellectual property rights and fundamental human
rights, such as the right to life and health, led to a compromise and the development of adequate legal mechanisms in the
field of medicines and innovative medical technologies.

The study of the features of the legal protection of a medicinal product is the basis for the functioning of
the entire health care sector, in which the subjects are the authorities, manufacturers of medicinal products, research
institutions, specialists in this field and consumers.

The article examines the legal protection of medicines as objects of intellectual property rights, as well as the
peculiarities of access to their use in a pandemic.

Keywords: drug, legal protection of drugs, original and generic drug, mechanisms of drug use in a pandemic.

MocTranoBka mpodaemu. Ha mouarky XXI cT. HaOyBasia CBITOBOTO 3HAYCHHS MpoOIeMa 3a0e3neucHHS
HAJIE)KHOTO JTOCTYITY JI0 JIIKyBaHHsI, KOJIM MOHOIIOJIsSI iHTENEKTYaJIbHOI BIIACHOCTI YBIHIILIA y CYIIEPEYHICTh 3 TIpa-
Bamu JmonuHA. HeoOxinHicTs 6amaHcy Mixk MaHOBUMHE IPaBaMH 1HTENEKTyalIbHOI BiacHOCTI (mami- IB) Ha mikap-
CBbKi 3aCO0M 1 OCHOBHMMH paBa JIFOJHHY CIIOHYKAJIH JI0 HOIIYKY KOMITPOMICIB Ta PO3pOOKH HOBHX IIPABOBHX Me-
XaHI3MiB, IO 3PEIITO MPU3BEIIO JI0 MIEPEOCMHUCIICHHS POJIi TPaBa IHTEIEKTYyalIbHOI BIACHOCTI y cdepi 0XOpOHH
3JI0pOB’sl.
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3aHescbKa I.
Jlikapcbki 3acobu Ta ix NnpaBoBa 0XOpoHa sk 06’ekTiB NpaBa iHTeNneKTyas ibHOI BJIaCHOCTI

[TpoTe mpobIeMHUM TSI 3aKOHOJIABCTBA YKpaTHH 3aJIMIIA€ThCS 3a0e3MevueHHs] BU3HaueHocTi 00’ ekTiB 1B
Ha JIIKapChKi 3ac00U. AJDKe BHACIIIOK HEHAIEKHOTO MPABOBOTO PETYIIOBAHHS CHOTOHI MH OTPUMYEMO BEITUKY
KUTBKICTh KOPYMIIHHUX CXeM Ta HEJTOOPOCOBICHOI KOHKYPEHIIIT y Tairy3i MEJWIIMHHU, HASBHICTh KOHTpagdakTHOI
(hapManieBTUYHO1 NpoAyKLii Ta BunaakiB danscudikamii mikiB Tomuro. ToMy BaXKIMBUM 1 aKTyadbHUM € MUTAHHS
HAJICXKHOI IPaBOBOi OXOPOHH JIKapChKUX 3ac00iB B YKpaiHi Ta BiAMOBIAHICTG 1 MIXKHAPOIHUM CTaHIAPTAM.

AHaJji3 gociaizxeHns: npoodaemu. [TutanHro 3a6e3me4eHHs JOCTYITy 10 3aCTOCYBaHHA JiKapChKUX 3aCO-
01B MpHUCBSYCHI Tpalli TAKUX HAyKOBIIiB, sik: C. Bornep, O. Kamunmnesa, C. Konnpariok, H. Mockaitok, O. Opiiok,
B. CeniBanenko, M. Tpodumenko Ta iH. [IpoTe ManogociKeHUM € MUTaHHS HAJIEKHO1 IPaBOBOT OXOPOHH JIiKap-
ChKHX 3ac00iB Ta BUKJIFOYHI BUIIAJIKM JOCTYITY JIO 1X 3aCTOCYBaHHS B yMOBaX HaJ3BUYAHUX CHUTYallild, 30KpeMa
naHaeMii.

MeTo10 1aHoi cTATTi € JOCTIDKSHHS Ppo0IeM IPaBOBOT OXOPOHH JIIKApPCHKHX 3ac00iB sIK 00’ €KTIB MpaBa
IHTEJEKTyaTbHOI BIACHOCTI Ta OCOOMMBOCTEN IOCTYITY JIO X 3aCTOCYBAaHHS B YMOBAaX MaH/IEMIl.

BukJian ocHoOBHOro martepiajy aociimkenHs. [TutTaHHs paBoBOi OXOPOHHU, CTBOPSHHS, BUPOOHHIITBA
Ta 3aCTOCYBaHHS JIikapcbkux 3aco0iB (naini — JI3) B Yipaini perymtoersest Koncruryiiero Ykpainu Big 28.06.1996
p., LuBinmsHUM KomekcoM Ykpainu Big 16.01.2003 p., [oconapcbknm xonekcoM Ykpainu Big 16.01.2003 p., 3a-
koHOM YKpainu «IIpo mikapcbki 3aco0u» Ne 123/96-BP Bix 04.04.1996 p., 3akonom Ykpainu «OCHOBH 3aKOHO-
JIABCTBAa YKpaiHU TPO OXOpPOHY 370poB’s» Bix 19.11.1992 p., min3akoHHUMH HOPMATUBHUMH aKTaMHU, & TAKOX
MDKHApOJIHO-IIPABOBUMU yromamu. BapTo 3a3Ha4nTH, MO Y3TrOIKEHHS HAIIOHATHHOTO 3aKOHOJABCTBA 3 ITOJI0KEH-
HSMU MDKHApOJHO-TIPABOBHX aKTIB CHPHUSIIO pe(hOPMATOPCHKUM MIEPETBOPEHHSM B TaTy31 MEIUIIUHH Ta HAOIH3H-
JIM HalliOHATbHY HOPMaTHBHO-IIPaBOBY 0a3y B cdepi IB 10 HOpMaTHBHUX CTaHIAPTIB paBa KpaiH €BPONEHCHKOTo
CriBTOBapHUCTBA.

Cr. 2 3akony Ykpainu «IIpo mikapcbki 3acoOu» BcTaHOBIOE: «Jlikapchbkuit 3aci® — Oynb-sika peuoBHHA
a00 koMmOiHaIlis pedoBHH (oxHOTO 200 JeKibkox ADI Ta TOMOMIKHUX PEYOBHH), IO Ma€ BIACTUBOCTI Ta MPU3HA-
YeHa JuId JiKyBaHHS a00 MpoQilakTUKK 3aXBOPIOBaHb Y JIOAEH, 4u Oy/ib-sKa pedoBHHa a00 KOMOiHALlisl pEUOBHH
(omHOTO 260 NekimbkoX ADI Ta JONOMIKHHUX PEUOBHH), sIKa MOXKe OyTH MPU3HAYCHA JUIS 3a1I00ITaHHs BariTHOCTI,
BiJTHOBJICHHA, KOPEKIil uu 3MiHH (Pi3ioforiunux QyHKIIH y JTIOAWHYU HUIIXOM 3A1HCHEHHS (papMaKoJIOoriyHo, iMy-
HOJIOT1YHOT a00 MeTaboNiuHO1 11ii a00 ISl BCTAHOBIICHHS MEIMYHOTO JliarHo3y» [1].

[{uBinbHO-TIpaBOBHIi pexuM JI3 BU3HAYAETHCS 3 TOTO, IO BOHKM HAJIEXKaTh 0 pedeil. [IpoTte ix miHHICTD
HacaMmIiepel oJsrae y ix npu3HadeHHi, TOOTO 0COOIMBUX JIIKYBaJIbHHUX BIACTUBOCTSX. 3TiTHO i3 3aKOHOM YKpai-
uu «[Ipo nmikapceki 3acodu» JI3 € pe3yasraroM TBOPUOI Iparlli aBTOpa, KU MOXKe ITOaTH 3asBKY OO0 OTPUMAaH-
Hs mateHTty Ha 1ieid JI3. Otox, 3akoH Bu3Ha4ae JI3 sk 00’ ekt mpasa IB, a came — sk 00’ €KT mpaBa MPOMHUCIOBOT
BJIACHOCTI. AJIe HE BCi MpenapaTy BBaXaIOThCsl IHHOBAIIMHUMY, MalOTh BUHAX1THUIIBKUN PIBEHb Ta € IPUIATHUM
JI0 BUKOPUCTaHHs. «He KoxkeH pe3ynbTar TBOpUOi JisSUTBHOCTI BU3HAETHCS 00>€KTOM IpaBa iHTEJIEKTyalbHOI Biac-
HOCTI, a JIuiIe TOH, skuid Bianosigae Bumoram LIK Ykpainu, a pe3yasraTi TBOPUOI JisSUIBHOCTI, SIKi 3 TUX M 1HIIUX
MPUYHH HE CTATH 00 €KTOM OXOPOHH IPaB iHTEIEKTYalbHOI BIIACHOCTI, MOJKYTh OyTH BH3HAYCHI 00)EKTAMH ITH-
BUILHOTO MpaBa, ajie He MpaBa iHTEeJIEKTyaIbHO1 BIacHOCT» [2].

Ockinbku JI3 € ocobmuBuM 06’ektoMm mpasa IB, To, Ha nymky B. A. Komaposa, «mmpu 3aificHeHHI crieri-
aJbHOT KiIacudikalii JikapchKuUX 3ac00iB A0 yBaru ciiif Opatu Toi (hakT, 110 Ha pi3HUX CTaisX BOHU MPOSBISAIOTH
cebe 1mo- pi3HOMY, aJKe Ha eTalli CTBOPEHHS JIIKH € Pe3yJbTaTOM HayKOBOi JiSUTBHOCTI, IICIS — OXOPOHOCHPO-
MOXXHHM 00’ €KTOM IpaBa MIPOMHCIOBOT BIACHOCTI, IIOTIM — TOBAPOM 13 BIIACHOIO 0OOPOTO3AATHICTIO 3aJI€XKHO Bij
MIPUHAJICKHOCTI JI0 TMIEBHOT JIIKYBAJIBHOT TPYIIH, a MicHsl Iepediry CTPOKIB MPUAATHOCTI TakKi 00’ €KTH ITiUIATaI0Th
yruiizanii» [3, c. 109-110].

TakuM YHMHOM, HEOOX1THO PO3MEKOBYBATH MpaBo BiacHocTi Ha JI3 i1 mpaso IB. [l BBeneHHS 1X y 1H-
BUIBHHI 00OPOT 3aKOH BHMarae mpoxo/pKEHHs MpoleypH AepkaBHoOI peectpauii. [Ipote ams Toro, mo6 JI3 Oys
BU3HaHMH 00’ ekToM IpaBa IB, moTpiOHO momaTw 3asBKY [UII OTPUMAHHS IATEHTY Ha BUHAXI UM KOPUCHY MOZECTIb.
3a3HadeHi MpoLeypy He3aIekHi O/IHA BiJl 1HIIOI.

Jns mpukiiagy, Ha MPaKTHII TPAIUITIOTHCS BUITAQAKH MOPYIICHHS IpaBa BIACHUKIB IATEHTY depe3 Jaep-
’kaBHY peectpauito JI3. 3okpema, 3riiHo 3 «yxBanoto 'ocnogapcbkoro cyny micra Kuesa Big 19 nucromana 2010
poky y crpagi Ne 54/10917.11.10 mo3uBau € BIaCHUKOM TaTeHTy Ha BuHaXia «Kpucraniuna nomimopdra (+)-(S)
— (hopMma ripocynbdary KIomiaporemto, crnocid ii orpuMaHHs Ta (hapMarieBTHIHA KOMITO3UI[isD». 3a BiANIOBI1aueM
MO3 VYkpainu Oyiio 3apeecTpoBaHo Jikapchkuii mpenapar «Kiomirpes, a TociykeHHS BCTAHOBHIIH, 1110 TIPH BH-
TOTOBJICHH] LIbOTO 3ac00y BUKOPUCTOBYBABCS BUHAXI, IO OXOPOHSAETHCS 3a3HAYEHUM BHILE TaTeHTOM» [4, c. 14].
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

3a3HaunMo, IO MAaTeHT BHUIAETHCSA 0CO01, MO Mae MpaBO Ha HOTO OTPUMAaHHsS. 32 YMOBH, SIKIIO TPABO
IIOI0 OTPUMAHHS MATEHTY MAIOTh JEKiIbKa 0Ci0, TOMI iM BUIAETHCS ONUH MaTeHT. [leknapamiitHuii maTeHT Buga-
€ThCS 1]l BIIMOBINATBHICTh BIIACHHKA 32 T€, IO HOTO BUHAX1I BiJINIOBIIa€ YMOBaM ITaTEeHTO3/IaTHOCTI.

«Crtpok [1ii mareHTy YKpaiHu Ha BHHAaxia cTaHOBUTH 20 POKIB BiJl JaTH MOJAHHA 3asBKH JIO YCTAHOBH.
Crpok aii geknapalifHoro MaTeHTy Ha BUHAXiJ] CTAHOBUTH 6 POKIB BiJl JaTH MOMAHHS 3asBKH 10 YcTaHOBU. CTpOK
Iii MaTeHTy Ha BUHAXiJ, 00’ €KTOM SIKOTO € JIKapChbKUH 3aci0, BAKOPUCTAHHS SKOTO MoTpedye J03BONY BiAIOBI-
HOTO KOMIIETEHTHOTO OpraHy, MO)ke OyTH MPOJOBKEHO 33 KIIOTMOTAaHHSM BJIACHUKA ITHOTO ITATCHTY HAa CTPOK, IO
JOPIBHIOE TEPioly MiXK JaTOI0 MOAAHHS 3asBKU Ta JaTOIO OEP)KaHHS TAKoro JO03BOJY, aje He OiNblie HiK Ha 5
POKiB. 3a MoaHHs KJIOTIOTaHHS CIUIauy€eThes 30ip» [5, c. 64].

Sk OaunMo, maTeHTOBaHMIA JIiKapchbKuil 3aci0 — e JI3, 1m0 BUMyCKaeThes IMiJ] BIACHOIO HA3BOIO 3asiBHUKA
Y1 BUPOOHMKA, TIPABO Ha BUTOTOBIICHHS, 3aCTOCYBAHHS 1 peai3allito sIKOT0 OXOPOHSIETHCS 3aKOHOJJABCTBOM YKpa-
M y cepi 3axucty npas IB.

Bomnouac, sx 3a3nauae H. b. Mockamok, HarlioHaIBHIN (apMarieBTHIHIH puHOK Ha 85-90% ckmama-
€TbCA 3 TEHEPUYHUX JIIKapchKuX 3aco0iB 1 aume Ha 10—15% — 13 opuriHanpHux. BkazaHa cutyanis € CKJIaJHOI0
HE JTUIIe 3 MO3UIIiT 3aXUCTY MpaB rPOMaJIsTH Ha SKICHE MEIUYHE O0CITyroByBaHHS 1 JOCTYITy O HAWHOBITHIIIUX
po3po0oK y MeauuHiii cepi, a ¥ 3 mo3wuiii 3axucty mnpas IB [6].

[Ipote Jexnaparis tucsyomittss OOH BH3HAa€e HEOOXIMHICTh «I€HEPUIHOI (hapMaIleBTUIHOT TIPOMHUCIIO-
BOCTI AJ1s1 3a0e3MeueHHs )KUTTEBO HeoOXiaHux JI3, iX TOCTYHmHOCTI y KpaiHax, siKi pO3BHBaIOThCA» [7]. 30kpema,
Ha BOO3 moxaieHo 0CHOBOIOJIOXKHY (DYHKIIIFO 1010 30aIaHCyBaHHS 3aBJaHbh TPOMaJICHKOTO 3/10pOB’sI, IHTEJICK-
TyaJIbHOT BJIACHOCTI Ta iHHOBaIii [8].

Sx narononrye Euoropean Medicnes Agency (EMA, oprani3ariisi, ska BiJJIIOBiJaJIbHA 3a TIPOIIEIYPY pee-
ctpauii JI3 B €C), 3acTocyBaHHA 3 MipKyBaHb T'yMaHHOCTI He3apeecTpoBanux JI3 y mporeci nikyBanas COVID-19
HE € YaCTUHOIO KIITHIYHOTO JJOCIIPKEHHSI, & TOMY TaKi BiJIOMOCTI HE TIOBUHHI OyTH 3aKpUTI K KOMepIliiHA TAEMHU-
151 06’ exta mpasa [B. OTox BCi BiTOMOCTI, 1110 OTpUMaHi y Ipolieci 3a3HaueHUX J0CIiIKeHb, He TOBUHHI OyTH MO-
HOIIOJTI30BaHi Hi SIK 00’ €KTH NMAaTeHTYBaHHS, Hi sIK eKCKIT03HuBHI BiomMocTi JI3 [9]. o 3anmpoBakeHHS TOCTYITY 110
iHpopmauii oo gikyBanHs COVID-19 3aknukarors: IFLA (International Federation of Library Associations and
Institutions), sika y jycti 10 BOIB ToBOpHUTE PO HEOOX1HICTH 3aCTOCYBAaHHS yCiX MOXKJIUBUX MEXaHI3MiB MpaBa
IB s MakcuMalibHOTO 3a0e3IeueHHs Y CBiTi JOCTYIY A0 Pe3yJbTaTiB JOCiKeHb mo/0 JikysanHs COVID-19
[10], a Takoxx MixkHapoHa opranizanis «Médecins Sans Frontiéresy, 110 3akinkana ypsjau KpaiH He TaTeHTYBaTH
JI3 Big COVID-19 i noctynutucs MaHOBIUMH 1HTEpECaMu roJI0BHIN MeTi — BIKMBaHHIO JrofcTsa [11].

Sk BiZIOMO, y CBITOBIH MPaKTHIIl iICHYIOTh JICKUIbKa IPABOBUX MEXaHI3MiB MO0 3a0€3EYCHHS JOCTYITY
JI0 TeHepUYHUX Ta IHHOBaLiiHUX JI3, SIKi CIPOMOXHI IOM’ SIKIIIMTH L1010 HUX MTAaTEHTHY MOHOMOMIi10. BapTo 3a3Ha-
YUTH, 10 B YKpaiHi 3aKOHO/IaBYO PErIaMEHTOBAaHO TaKi MEXaHi3MHU:

— IPUMYCOBE JIIIIEH3yBaHH BUHAXOIB, 110 CTOCYIOThCS JI3 3 MeTOl0 3a0e3neyeHHs Ta 3aXUCTY 370POB’ S
HaceneHHs (cT. 30 3akoHy Ykpainu «[Ipo oXopoHy mpaB Ha BUHAXOAM Ta KOPHUCHI Mojemi») [12];

— JIOTOBOPY KEPOBAHOTO JIOCTYILY, 110 3a0e3Meuyl0Th JOCTYN A0 iHHOBaUiiHUX JI3 Ta perymorThes CT.
79-1 OcHOB 3aKOHOZABCTBA YKpaiHU MPO 0XOPOHY 370poB’s [13];

— BUKOpUCTaHHA 3anareHToBaHoro JI3 y ¢popmi renepuyHoi komii 3a HaJ3BUYaHUX 0OCTaBUH B IHTEpecax
nepxaH (cT. 31 3akoHy Ykpainu «IIpo oXopoHy mpaB Ha BUHAXOIW Ta KOPUCHI Mofeli») [14].

30 Oepe3ns 2020 p. Oyno mpuitHaTo 3akoH Ykpainu «[Ipo BHECEHHs 3MiH 10 JIeSKHX 3aKOHIB YKpai-
HU TI0110 3a0e3MeveHHs JTiKyBaHHS KopoHaBipycHoi xBopoou (COVID-19)» (3akon mpo 60poTrdy i3 COVID-19)
[15]. ITum 3akoHOM BHOCATHCA 3MiHM 10 OCHOB 3aKOHOIABCTB IPO OXOPOHY 3M0poB’s i 3akony Yipainu «IIpo
JiKapchKi 3aco0my». 11 TOMOBHEHHSI BaYKJIMBI, OCKIIBKH JTO3BOJMIIN PO3IIMPUTH BHOIP CITOCOOIB Ta METOIB JIIKY-
BaHHS B YMOBax MaHAeMii i3 BpaXyBaHHSIM CBITOBOTO JIOCBify.

BucHoBku. OToX, TiIKapChKUH 3aci0 y 3aKOHOJABCTBI YKpaiHN BU3HAYAETHCS K PEUOBHHA UM KOMOTHAIIIS
PEUYOBHH, IO MA€ BIACTUBOCTI i MPU3HAYEHA JUIs JIIKYBaHHS Yd PO 1IaKTUKH 3aXBOproBaHb. CbOTO/IHI iCHYE 3Ha-
YHa KIJIBKICTh KiIacuikamii Jikapchkux 3aco0iB. [IpoTe miis nepaBHOI peecTparlii, a TaKoX KOHTPOIIO SKOCTI
(hyHIaMeHTaIbHOIO € Kiacu(iKallis Ha opuriHaibHi Ta renepuyHi JI3. OpuriHanbHui — e JikapchKui 3aci0, skui
OyB 3apeecTpOBaHUA YIIEpIe B CBiTI HA OCHOBI PEECTPAIITHOTO J0ChE (TOOTO TIOBHOTO KOMILIEKTY JOKYMEHTIB,
SIK1 M ATBEPAXKYIOTh H0r0 e(heKTUBHICTH, O€3MEKy Ta SIKICTh), Ma€ MaTeHTHUI 3aXUCT 0ro aKTUBHUX KOMIIOHEHTIB
Ha BiJMOBigHUI mepion yacy. [eHepudHuil — e HemaTeHToBaHuii JI3, 10 € KOII€I0 OPHIiHAILHOTO TIPENapary, 3a
YMOB, IIIO HA JIif04i pEYOBUHHI OCTaHHBOTO 3aKiHYUBCS CTPOK JIii ITATEHTHOTO 3aXUCTY.

JI3 He € camocTiitHUM 00’ ekToM mpaBa IB. Tomy MexaHi3M X OXOpPOHU MOXKITUBHE PI3HUMH iHCTHTYTaMH,
a caMe: «BOHH MOXYTh OXOPOHSITHUCH SIK 00’ €KTH aBTOPCHKOTO TIpaBa, BUHAXOM, KOPUCHI MOJENi (yCTaTKyBaHHS
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JUTst BUpOOHUIITBA ToTOBUX JI3), 3HaKM [t ToBapiB i mocayr (TM), mpomucioBi 3pa3ku (popma TablIeTOK, YIaKOB-
Ka, eTUKEeTKa TOIO), pipMOBe HaliMeHyBaHHS MiANPUEMCTBA BUpOOHUKA (Horo jorotum)» [16, c. 20].

[IpoTe HaWOLIBIM e(hEeKTUBHOO € OXOPOHA JIKApChKHUX 3ac00iB sIK 00’ €KTIB TATEHTHOTO NpaBa, TOOTO SK
BHUHAXO[IB, [0 Ma€ CBOT OCOONHMBOCTI, a/IKe HaJa€ MOKJIMBICTh BIACHUKY IIHOTO MATEHTY MOHOIIOJBHE IPaBO
10710 BUPOOHUIITBA 3aIIATCHTOBAHOTO MPOIYKTY, 32 YMOBH IO II€ HE 3aBAA€ IIKOANW CYCHUTBHUM iHTEpecaM, 30-
KpeMa OB’ I3aHUM i3 3a0€3M1eUCHHSIM Ta 3aXUCTOM 310POB’sl HACCIICHH.

Sk BiIOMO, CHOTOJIHI iICHYFOTB JE€KIJIbKa TIPaBOBHX MEXaHI3MIB MO0 3a0€3MeYCHHS JIOCTYITY J0 TeHepHY-
HUX Ta iHHOBaLiHUX JI3, sIKi CHPOMOXKHI MOM’AKIIUTH MATEHTHY MOHOIOMIIO 1100 HUX. B YkpaiHi periameHro-
BaHO TaKi MEXaHi3MH: IPUMYCOBE JIIIIEH3yBaHHS BHHAXO/IIB, IO CTOCYIOTHCS JI3; TOrOBOpH KEPOBAHOTO JOCTYILY;
BUKOPUCTaHH: 3anareHToBaHOro JI3 y popMi reHepryHO1 KOIIil 32 HaA3BUYAHUX 00CTAaBUH B IHTEpPECax ACPKaBH.
[IpoTte yci Tpu mpaBOBI MeXaHi3MH, HE3BAXKAIOUM HA TIAHJIEMIIO Ta CBITOBHUH JOCBiJ PO3BHHEHUX KpaiH, Hapasi
MPaKTHYHO HE 3aCTOCOBYIOTHCS B YKpaiHi.
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MEXI TA OBMEXEHHS 31IHCHEHHS IIMBLJIbHUX TTPAB

Ipoananizosarno 0OKMpUHANLHI NIOXO0U WOOO PO3YMIHHI MeNC MA 0OMedHCeHb 30IlUCHEHH YUBIIbHUX NPAB.
Tpudineno ysazy maymauennio 0aHux kamezopii, ix smicmy ma kaacugixayii. 3pooneno UCHOBOK, Wo Meduci 30icCHeH-
HA YUBINLHUX NPAB BUSHAUAIOMb NEe6HI HOPMAMUBHO 6CIMAHOGLEH] PAMKU 30TUCHEHHA CYO EKMUBHUX NPAB, A 0OMEICEHHS
€Y6 EKMUBHUX NPAG NOAASAIOMY ) 36YHCEHHT NPABOMOYHOCHEN YUACHUKA YUBLTbHUX NPABOGIOHOCUH.

Knrouogi cnosa: meoici, obmedicerns, 30ilCHeHHA YUBIIbHUX NPAB, YUBLTbHI NPABOGIOHOCUHU, YYACHUK NPABO-
BIOHOCUH.
bion.: 16

Sloma V., Moscaliuk N.

Limits and Restrictions on the Exercise of Civil Rights

An important place among the issues that arise in the exercise of subjective civil rights is taken by the question
of the limits and restrictions on their exercise. In exercising his subjective right, a participant in a civil legal relationship
is always in interaction with other persons, he cannot act indefinitely without taking into account the interests of these
persons. According to Art. 13 of the Civil Code of Ukraine, a person exercises civil rights within the limits provided by
the contract or acts of civil legislation. In exercising his rights, a person is obliged to refrain from actions that could
violate the rights of others, harm the environment or cultural heritage. Actions of a person committed with intent to harm
another person, as well as abuse of rights in other forms are not allowed.

The article analyzes doctrinal approaches to understanding the limits and limitations of civil rights. Attention
is paid to the interpretation of these categories, their content and classification.

It is emphasized that the limits of the exercise of civil rights are a kind of guarantee of proper protection of
the rights and legitimate interests of participants in civil relations. It is the limits of the exercise of subjective rights
that characterize the process of exercising their powers without violating the rights and legitimate interests of other
participants, which indicates the effectiveness of the limits of civil rights, defined by law or contract.

In some cases, restrictions may be imposed on the exercise of certain powers by participants in civil relations in
order to enable another party to exercise its powers. In particular, this applies to the procedure for selling a share in the
right of joint partial ownership (Article 362 of the Civil Code of Ukraine), the peculiarities of the regulation of servitude
relations (Article 403 of the Civil Code of Ukraine), etc.

It has been concluded that the limits of the exercise of civil rights determine certain regulatory frameworks for
the exercise of subjective rights, and the limitations of subjective rights are to narrow the powers of the participant in
civil relations. Limits are set for all participants of the legal relations, and restrictions are inherent in the exercise of
certain subjective rights.

Keywords: limits, restrictions, exercise of civil rights, civil legal relations, participant of legal relations.

IocTranoBka npoodjaemu. 3iiiCHEHHS IUBLIBHUX MpaB MOJIATae y peanisaiii cyd’ €KToM NpaBOBiAHOCHH
THUX MPABOMOYHOCTEH, sIKi CTAHOBJISITH 3MICT HOTO Cy0’€KTHMBHOTO IIMBUTLHOTO MpaBa. 3MiHCHEHHS Cy0’ €KTHBHUX
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Cnoma B., Mockantok H.
Mexi Ta 06MeXXeHHS 34iNCHEHHS LMBINbHUX NpaB

IUBIIBHUX TIPaB 1 BUKOHAHHS 00O0B’S3KIB PO3MIAIAETHCS Y JCKUIBKOX 3HAUEHHSX: a) K JisIHHS — BH3HAYCHA I10-
BeZiHKa cy0’ekTa (Ais 4 Oe31isUIbHICTh) Y KOHKPETHOMY Ta BUBHAYEHOMY CTaHi CyCHUIBHUX BiJHOCHH, )KUTTEBUX
peatiii, cipsiMOBaHe Ha JIOCATHEHHS 0a)KaHOTO IOPUIUYHOTO ((OpMaIBbHOT0) Ta GaKTHYHOTO pe3yibTary; 0) sK
3aKJIaZeHui y ipaBi (000B’SI3Ky) pe3ynbTar IisJIbHOCTI, TOOTO JOCATHEHHS IOPUANYHOI (TpaBoBoi) MeTH [1, . 18].

[Turanns 37ificHeHHS cy0’ €KTHBHOTO ITUBLIBHOTO TIpaBa 0e3MoCepeIHbO MOB’ sI3aHe 3 PeabHOI HasBHIC-
TIO B 0COOM TaKOTo IIPaBa, a He 3 MOMJIMBICTIO HAOYTTA oro y MaiidyTHpoMy. Cy0’eKTHBHE LIUBUTFHE IPAaBO 0co0a
MOJKe 3[IiHICHIOBAaTH IUISTXOM BUNHEHHS SIK aKTUBHUX, TaK 1 MacUBHUX Ail. [IpuKkiIagoM nacuBHUX i MOXKE CIIyTy-
BaTH, 30KpeMa, MOBElIHKa CIIaJKOEMIIS Y MPOoLeci NPUHHATTA CHaAlIMHU Ha mifcTasi 4. 3 cr. 1268 LUK Ykpainu.

Cepen nipoOiieM, sIKi BHHHKAIOTh, KOJIM 0co0a 3/TiiCHIOE CBOT Cy0’ €KTHBHI ITPaBa, BAPTO BUOKPEMHUTH ITH-
TaHHS MEX Ta 00MeXeHb 31CHEHHS IMBUIFHUX TPaB.

AHaJii3 ocTaHHIX AocTixxKeHb Ta nyoaikanii. Y HayIi MUBIIBHOTO MTpaBa MpodieMaTnka Mex Ta ooMe-
JKeHb 3[1MCHEHHS [IUBUIHUX MPaB BUCBITIIOBAJACh y MPALAX YKPalHCHKUX 1 3apyO1KHUX HAyKOBIIIB, CEpEll SIKUX:
J. B. Topb6acs, B. O. Koxeaukoa, O. O. Kot, €. O. Miuypin, M. O. Credanuyk, O. S. Poray ta iH.

MerTa cTarTi nossirae y BU3Ha4YeHH1 CIIBBITHOIICHHS MEX Ta OOMEXEHb 3/[IHCHEHHS IIUBIILHUX MPAB.

Bukian ocHoBHOro marepiany aociaimkeHHsi. J[ins 3a0e3nedeHHs COIIAIBHOT I[IHHOCTI Oy/Ib-SIKOTO
Ccy0’€EKTUBHOTO TIpaBa, B TOMY YHCIII IIUBIILHOTO, HEOOXiAHO, MO0 Horo MoxkHa OYyJI0 peanbHO 3MIHCHUTH. 3ii-
CHEHHSI IIMBUTFHUX IIPaB 1HKOJW CHPAaBIIsIE OMAHJIMBE BPaKCHHS MPO CIPOIIEHICTh TAKoTO Ipolecy. [HimiaTuB-
HICTb, CBOOO/IA BOJIi, aBTOHOMHICTb 1 Bap1aTUBHICTh MOBEAIHKH CY0’ €KTIB IUBIIHHOTO MpaBa Aal0Th 3MOT'Y 3pOOUTH
BHCHOBOK, 1110 BUKOPUCTAHHS MPAaBOBUX MOKIIMBOCTEH € cheporo Oe3mexHo1 caMocTiitHOCTI ocobu. [IpoTe rayd-
KICTh ITPaBOBOTO PETYITIOBAHHA B3a€MOii 0Ci0 Iie He 03Hayae, U0 aKTUBHICTH Cy0’€KTIB MOXKe OyTH OBUIBHOIO,
10 TIPaBOMIPHICTh TTOBEIIHKY € TTo0akaHHSIM, a He BUMOTORO ipasa [12, ¢. 50].

Bianosinuo no cr. 12 1K Ykpainu ocoba 31iiicHIOE CBOI IpaBa BUTLHO, HA BIACHMIA po3cyl. Skmo 3a-
KOHOM BCTaHOBJICHI IMPaBOBI HACIIJIKA HETOOPOCOBICHOTO a0 HEPO3YMHOTO 3MIiHCHEHHS 0COOOK0 CBOTO IpaBa,
BBXKAETKCS, 1110 TIOBEJ[IHKA 0COOU € TOOPOCOBICHOIO Ta PO3YMHOIO, SIKITIO 1HIIIE HE BCTAHOBJICHO CY/IOM.

Bonnovac cBobona 37ificHeHHs] 0c00010 ITUBUIBHUX MpaB He € O0e3MexxHor0. Sk 3a3Haqae €. O. MiuypiH,
«Cy0’€KTHBHE IIUBIITFHE IPABO IMAHEHTHO OXOILTIOE MOHSATTS MEXI, sIKa i OKPECIIOE KOJIO MIOBHOBAXKEHb OCO0H,
BHU3Ha4a€e cBOOOMy ii il y cepennHi miei Mexi. Mexi cy0’ eKTHBHOTO IIMBUTHLHOTO MpaBa 3a3HAIOTH M0 MEXaHI3My
MPaBOBOTO PETYIIOBAHHS, BIIIOBIIHO IO YOTO JUI OKPEMHX MPAB BU3HAYAIOTHCS OOMEKEHHS, SIKi HEe BILTUBAIOTh
Ha MOXJIMBICTH 3JiIHCHEHHS Cy0’ €KTHBHOTO IMBIILHOTO MpaBa SK TaKy, BTIM 3JIaTHI yCKIIAJIHIOBATH 31iHCHEHHS
0c00010 cy0’ekTUBHOTO 1MBLIBHOTO TipaBay [10, c. 31].

Bimnosimuo no ct. 13 LK Ykpaiau 1uBiibHI 1paBa oco0a 3IIHCHIOE y MeXaX, HaJlaHUX 1i IOTOBOPOM
ab0 aKkTamMH LMBUIFHOTO 3aKOHOJABCTBA. Y IMpolieci 3MiIHCHEHHS CBOIX IpaB ocoba 3000B’d3aHa yTPUMYBATHCA
BiJl JTid, sIKi MOTJIM OM TIOPYIIMTH IMpaBa iHIIMX OCi0, 3aBJaTH IIKOAHM JOBKULTIO a00 KyIBTYpHiH crammmHi. He
JIOTTYCKAIOThCA J1ii 0cOOH, 110 BUMHSIOTHCS 3 HAMIPOM 3aBJIATH IIKOAM 1HIIIK 0001, a TAKOXK 3JI0BKUBAHHS IPaBOM
B iHIIUX popMax.

Takum 4uHOM, caMe MexXi 3A1iCHEHHS UBUIBHUX IPaB € CBOEPITHOIO rapaHTIEI0 HAIEKHOTO 3a0e3eueH-
HS TIPaB Ta 3aKOHHHUX 1HTEPECIB YYACHUKIB IUBIIBHUX MPABOBITHOCHH.

M. O. Credanuyk miJ MexaMu IIpaBa po3yMie nepeadadeHi akTaMH HUBUTFHOTO 3aKOHOJABCTBA YU Tpa-
BOYMHOM CIIOCOOH, SKMMH IPAaBOMOYHA 0c00a 31aTHa HAOYTH Ti MOKITUBOCTI, IO MICTATHCS B FOPUIHIHOMY 3a-
KpiruieHHi uux mpas [15, c. 11].

JlocnmipKkyroun MATaHHS MEX 3/I1HCHEHHs Ta 0OMEXXEHHS MpaBa BIacHOCTI Ha TBapuH, [. JI. Kpymens-
HUIIbKA 3pO0HIIa BUCHOBOK, IO CBOOO/IA BOJI Ta MOXIIUBOCTI 3A1HCHEHHS BIACHUKOM CBOIX ITOBHOB2XXEHB IIOJI0
HAJIKHUX HOMY TBapUH JOBOJII 3BY>KECHI, OCKUIBKH MIPAaBO BIACHHUKA JISITH Y CBOIX IHTEpecax HE Ma€ BUXOJUTH 32
MeXI1 IHTEpeCiB JiepkKaBH i CYCIUIbCTBA, a TAKOXK 0OOMEXY€ETHCS IPUPOTHUMH ITpaBaMu TBapuH [8§, c. 72].

Jis 3’sicyBaHHS CyTHOCTI MeX 3JIIHCHEHHS CYy0 €KTUBHUX IMBUILHUX MIPaB, OKPEMY yBary BapTo 3BEpHY-
Ti Ha 4. 4 cT. 13 LIK Ykpainuy, sika Bka3zye Ha Te, 110 0coba 3000Bys3aHa B Ipolieci 3A1CHEHHS [IUBUILHUX MIPaB A0~
TPUMYBATHCSI MOPAIILHUX 3acajl CyCIiIbcTBa. Kareropis «MopalbHI 3acajii CyCIUIBCTBAY O3HAYAE, IO TIOBEIHKA
YYaCHHKIB ITUBLILHUX ITPABOBIIHOCHH MIOBUHHA BiJIIOBIIATH 1/1esiM J00pa Ta CripaBeJInBOCTI. Bapro migrpumaru
nosutiro O. B. ['purniak, sika BU3HAYa€ KaTeropito «MOpajbHi 3acaly CyCIUIBCTBAY y IIMBUTLHOMY IIpaBi SK NEBHY
CYKYIHICTh IMIIEpPATHBIB, SKi MO)KHA OXapaKTePH3yBaTH K THHAMIYHI; MAIOTh HEMMCAHUN XapaKTep; BUPAKAIOTh
CTYIIiHb YCBIJJOMJICHHS CY0’€KTaMU IIMBUILHUX MTPABOBITHOCHH IIIHHOCTEH, CYTTEBHUX Yy MPOIEC peanizallii HUMH
MafHOBHX Ta IOB’S3aHUX 3 HUIMU OCOOUCTHUX HEMAWHOBHX NpaB. [0 HUX HaJeXKaTh: HEMPUILYCTHUMICTD 3JIOBKH-
BaHHS MMPaBOM; JIOTPUMaHHS MAaifHOBOI CaMOCTIHHOCTI Ta IOpUINYHOI piBHOCTI TOomIO [3, . 43].
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Ha mymxy O. f1. Porau, «Mexi 3milicHeHHsI cy0’€KTHBHHUX TPaB € Pi3HOBHUIOM ITPABOBUX 0OMEXEHb, TIpa-
BOBOIO TAPAHTIEI0 3a6e3MeueHHs cBoOOIM MOBEIiHKY iHIUBiAa. X BCTaHOBIEHHS BinOYBa€ThCA B 3aKOHOIABUOMY
(200 B iHIHMI IOPHIUIHO 3HAYUMHUH CIIOCIO) TIOPSIKY, a 3alIPOBA/KCHHS HAaIIpaBJieHe Ha 3BY)KEHHS C(hepr pPO3CYLY
YIOBHOBAa)KEHOTO Cy0’€KTa, L0 MOJArae y 3MEHIIEHH] KiIbKOCTI BapiaHTiB 103BOJICHOI IPaBOBUMH HOpPMaMH I10-
BEJIHKH cy0’€KTa MPaBOBITHOCHH 200 11 MOBHOI 3a00pOHH Y BUIAAKY HEIOTPUMAHHS TaKUM Cy0’ €KTOM FOPUIHY-
HOI CBOOOJM 1HIIMX YYaCHUKIB MPABOBIAHOCUH Ta IHIIMX OOMEXYBAJIbHUX KPUTEPIiB 3iiiCHEHHS Cy0’€KTUBHUX
mpas» [13, c. 790].

Mesxi 301iCHEHHS Cy0’ €KTUBHUX UUBUIBHUX MOAUISAIOTHCA 38 TAKUMU KPUTEPisMU: 1) 3a 3MiCTOM — Mexi
3IIACHEHHS, IO TIOJISATAI0Th: Y BUMO31 PO HEJIOMTYCTUMICTH ITiJ] Yac 31CHEHHS CBOTO IIpaBa BUMHSITH Jii, sIKi MO-
11 O MOPYLIUTH MpaBa HIIMX 0Ci0; Y BUMO31 PO HEAOMYCTHUMICTD Y IpOIieci 3A1iiICHEHHS CBOTO [IpaBa BUMHATH
i1, ki MOTJIM © 3aBJaTH IIKOIW JOBKIJUIIO; Y BUMO31 MPO HEMOIMYCTHMICTh Y TIPOIIECi 3IICHEHHS CBOTO IpaBa
BYMHSTH JIii, IKi MOTJIM OW 3aBAATH MIKOAY KyJIBTYPHIM CIAJIIHMHI, TOIO; 2) 3aJIEXHO BiJI [HKepena BCTAHOBICHHS
— MeXi 31iHCHEHHS Cy0’€KTHBHUX IIMBUILHUX IPAB, YCTAHOBJICHI aKTaMH IMBIILHOTO 3aKOHOIABCTBA Ta JIOTOBO-
poM; 3) 3a cdeporo Aii — Mexi, II0 CTOCYIOThCA 3MIHCHEHHS BCIX Cy0’ €KTUBHHUX IUBLIBHUX MPaB, a TAKOXK Ti, 110
CTOCYIOTBCS 3IIMCHEHHS IIEBHOI TPy Cy0’€KTUBHHUX IIMBUIBHHX IIPAaB, Ta TaKi, IO CTOCYIOTHCS JIUIIE OKPEMHUX
Cy0’€KTUBHUX LMBLUIBHUX MpaB; 4) 3aJIeXKHO BiJ MiArany3i HUBIIBHOTO MpaBa, 0 SIKOi HAIEKHUTh Cy0’€KTHBHE
MIPaBo, JJIs1 3MIHCHEHHS SIKOTO BCTAHOBJICHA MEXa, — MEXI1 3J[IICHEHHS PEYOBHX IPaB, 3000B’A3aIbHUX IIPaB, CIIaI-
KOBHX IIpaB, 0COOMCTHX HEMAafHOBHX IpaB Ta MpaB, 110 BUHUKAIOTh Y cepi IHTeNEKTyalbHO1 BIACHOCTI [2, ¢. 4].

0. O. Kor 3a3Hadae, 1o 3aJeXKHO BiJI OPUANIHOT KOHCTPYKIIIT ICHYIOTh 1HIUBIAyaIbHI MEXI1 3MIHCHEHHS
LUBIJIBHUX MPaB — TOOTO MeXi, BCTAHOBJIEHI CAMUMHU CTOPOHAMH Ha PiBHI JOTOBOPY; 3arajibHi MeXi — 3BHUYaiiHi
HOPMH 3aKOHOJIABCTBA, 5IKi, K MPABUIIO, € TUCTIO3UTUBHUMH, JIIFOTh JIUIIE 3a BIICYTHOCTI BCTAHOBJICHHS 1HUBI-
QyaJbHHUX MEX CTOPOHAMH JIOTOBOPY; Ha/i3araibHi MeXi 311HCHEHHA Cy0’ €KTUBHUX UUBIIBHUX MPaB, SIKi JIIOTH 32
BIJICYTHOCTI Oy/Ib-SIKHX 1HITMX OOMEXEHb Y TIOTOBOPi 200 B 3aKoHi [6, ¢. 95].

C. 1O. Cepyorin noniisie Mexi 3A1liCHEHHs ITpaBa Ha TPpU Tpynu: 1) oOMexeHHs, OB’ s3aHi 3 HABHICTIO Y
3aKOHO/IaBCTBI 3200POHHUX HOPM; 2) OOMEXEHHSI, SIKi TUM UM 1HIITUM YUHOM TIOB’SI3aHi 3 MpaBaMu Ta IHTEpecaMu
TpeTix 0cib; 3) oOMexkeHHS, 110 cynepeyaTh OCHOBHUM MOCTYJIaTaM IIO3UTUBICTCHKOT ITpaBoBoi Teopii [14, c. 141].

Mexi 37iiicCHeHHS Cy0’ €KTHBHHX TPaB BUKOHYIOTh Y MEXaHi3Mi IpaBopeatizallii Taki 3aBIaHHs:

1) po3syMHO 0OMEXYIOTH MpoOLEC peanizalii MOXKIUBOCTEH, 3aKIaJeHUX Y 3MICTi LMBLIBHOIO Mpasa, 3
METOI0 e(heKTUBHOTO 33I0BOJICHHS MOTPeO yCiX cy0’€KTIB BiTHOCHH;

2) € 3aco0oM, AKHii 3a0e31euye 30aTHICTh 3A1CHEHHS, OCKIIBKH CTPUMYIOTh aHTHUCYCITUIbHI Ta HETaTHBHI
BHSIBH 3/IiICHEHHS TIpaB 31 CTOPOHH KOHTPAreHTIB Y MPaBOBITHOIICHHI;

3) CTUMYJIOIOTH aKTUBHY MOBEIIHKY YIIOBHOBaXKEHOT 0COOHU, CIPSMOBYIOUH i 1O IPaBOMIpHOCTI;

4) € eneMeHTOM TIO3UTHUBHOI Bi/IMOBITaIbHOCTI Cy0’€KTa MpaBa B HOTO BiTHOCHHAX 3 JIEPXKABOIO Ta OKpe-
MHMH YYaCHUKaMH [UBLUIBHOTO 000POTY uepe3 000B’ 130K 0COOH CIiBBITHOCHUTH CBOIO ITOBEIIHKY 3 BCTAHOBJICHH-
MH B HOpMax MeXaMHt Ta opieHTHpamu [12, c. 51-52].

VY UMBUTEHOMY TMPaBOBIAHONICHHI MEXI1 3MIMCHEHHS Cy0 €KTUBHHX IPaB XapaKTEPHU3YIOTh MPOIEC pea-
Ji3allii y9acHUKaMH CBOIX MPaBOMOYHOCTEH 0e3 MOpyIIeHHs NpaB Ta 3aKOHHUX 1HTEPECiB IHIIMX YYaCHHUKIB, IO
CBIJUUTH MPO AI€BICTh MEX 3A1MCHEHHS IMBUIBHUX NPaB, BA3HAYEHHUX 3aKOHOM a00 JOTOBOPOM.

Mesxi € OUITBIT 3aralTbHUM ITOHSATTSM ITOPIBHSHO 3 00MEXKEHHSIM TpaBa, TOOTO B CEPEAMHI MEX YCTaHOBIIIO-
FOThCS IPABOBI OOMEXEHHS. ... Mexi 3iiCHeHHS IpaBa MOXKYTh JIMIIIC BIUIMBATU Ha 311HCHEHHS TpaBa, BKa3yBaTH
Ha TpaBo3naTHicTh. OOMEKEHHs BU3HAYAIOTh HEMOXKJIMBICTD 3/iICHEHHS TpaB Ha MeBHOMY eTari [5, c. 18—18].

3rigHo 3i cT. 64 Konctutyuii YkpaiHu BCTaHOBIEHO, 10 KOHCTUTYLIKHHI IpaBa i CBOOOAM JIONUHH Ta
TrpOMaJITHIHA He MOXYTh OyTH 0OMeXKeHi, KpiM BUIaIKiB, iependadeanx Korcrutyniero Ykpainu. [1logo nuBins-
HUX TIpaB, TO BiAMoBiAHO 10 cT. 27 LK Ykpainu npaBouuH, 1m0 00MeEXye MOXKIUBICTD (Pi3MYHOI 0cOOU MaTH He
3a00pOHEHI 3aKOHOM IIUBIJIbHI TIpaBa Ta 000B’s3kH, € HikdeMHUM. [IpaBoBuii akT [Ipe3unenra Ykpainu, oprany
JepaBHOI BIIaJy, OpraHy Biaaun ABTOHOMHOI PecryOmiku Kpum, oprany miciieBoro caMoBpsiLyBaHHs, IXHIX I10-
CaJIOBUX 1 cIy)00BHX OCI0 HE MOXKe OOMEXKYBaTH MOXJIHMBICTh (Pi3UdHOI 0cOOM MaTHu He 3a00pPOHEHI 3aKOHOM
LUBLJIbHI ITpaBa Ta 000B’I3KH, KPIM BUIIAJKIB, KOJIM Take 0OMexxeHHs nependadeno Koncrurtyuiero Yipainu.

B okpeMux BHIIaJKaX MOXKYTh BCTAHOBIIOBAaTHUCH OOMEKEHHS IOAO 3IIMCHEHHS MIEBHUX IPAaBOMOYHOC-
Tell y4aCHUKaMH LIMBUIbHUX MPABOBIIHOCHH 3 METOIO 3a0€3MeUeHHS MOXJIINBOCTI 1HIIOMY YYaCHHUKY peaji3yBaTH
CBOI PaBOMOYHOCTI. 30KpeMa, 1€ CTOCYEThCS MOPSAIKY POy YaCTKH Y MPaBi CIUILHOI YaCTKOBOI BIIACHOCTI
(ct. 362 LIK VYkpainu), ocoOMMBOCTEN peryitoBaHHs cepBiTyTHUX BigHOCHH (cT. 403 LIK Ykpainu) Tomo.

XapakTepHu3youn OOMEXeHHs MaiiHOBHUX TpaB (izudHuX ocid, €. O. MidypiH BU3HA4Ya€ iX K CHCTEMY
LUBLIBHO-IIPABOBUX 3aC001B, SIKi BTUTIOIOTHCS B MEXaHI3Mi MMO3UTUBHOTO MPABOBOTO PEryIIOBaHHS uepe3 MpaBoOBi
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HOpPMH, HOPMATHBHI aKTH Ta aKTH 3aCTOCYBAHHS paBa 1 CIPSIMOBaHI Ha YCKJIaTHCHHS 3/1iICHEHHS Cy0’ EKTUBHOTO
LIMBUIBHOTO MIPpaBa 3apajiy CYCHUIbHUX 1HTEPECiB UM JOASPKaHH: MpaB 1HIINX YyIIOBHOBaXxkeHUX 0cib [10, c. 46].

Ha nymky B. MakoBenbkoi, «0OMeXeHHSIMU 3/ ICHeHHS IpaBa € 00CTaBHHH, 32 HASBHOCTI Y1 BiJICYyTHOC-
Ti SKHX J03BOJICHO YU 3a00pPOHEHO pealizyBaTH IEeBHI MPaBOMOYHOCTI, 0 CTAHOBIATH 3MICT MpaBa, 30KpeMa i
BUJIBHO Ta aBTOHOMHO» [9, c. 42].

[IpuBaTHONIPaBOBHH MiNXiM O MPABOBOI KaTeropii «0OMeXeHHs» Ja€ 3MOTYy BCTAHOBHUTH, IO IIPaBOBa
pHUpoaa 0OMEXEHb MpaB Cy0’€KTIB 3aCHOBaHA Ha MPABOBHX IPUIHCAX CHCTEMOIO 3ac00iB: HaKa3iB, JO3BOJIB,
3a00pOH, YCTAHOBICHHUX Y HOPMax aKTiB IIUBUILHOTO 3aKOHOAABCTBA Ta OKPEMUX IHIUBITyadbHUX MOCTAHOB, BH-
pakeHUX 4Yepe3 aKTH BCTAHOBIICHHS NpaBa, CIPSMOBAHI Ha YCKJIaIHEHHS 3/IiCHEHHsI Cy0’ €KTUBHHX IpaB 0cil 3
ypaxyBaHHAM MpaB IHIIUX YIIOBHOBaXXEHUX 0ci0 Ta cycHiibHUX iHTepeciB. OOMEKEHHs 3a CBOEIO CYTHICTIO BUpa-
KArOTh HETAaTUBHUH aCIIeKT, a came: 3a00pOHSIOTH (3BY)KYIOTh 200 YCYyBarOTh) OKpPEeMi MOKIIMBOCTI JIs 3M1HCHEHHS
cy0’ekTuBHOTO TIpaBa [4, c. 80].

[Migrpumyemo aymky €. O. MidypiHa 11010 TOTO, IO OOMEXEHHSI MalHOBHUX MpaB (i3HYHHUX 0Ci0 BH-
SIBJSIETHCS Y THX Cy0’€KTUBHHX IUBLUTBHUX MPaBaX, IO 3MIHCHIOIOTHCS B HASBHUX MEXKaxX, MPOTE 3 YPaxXyBaHHIM
0COOIMBOCTEH MPABOBITHOCHH BiJIOyBAa€ThCS JONATKOBE YCKIIQJIHEHHS iX 3MIMCHEHHS Yepe3 Jir0 MexaHi3My Ipa-
BOBOTrO peryntoBanus [11, c. 215].

Tak, nocmimpKyroun oOMeKeHHs 3/iliCHeHHs ITpaBa Ha iH(opMarlito npo craH 3mopos’s, H. B. Xoneepa
BU3HAYa€ WOTO SIK MPAaBOMIpHE BTPYYaHHS y 1€ MPaBO IUIIXOM 30UpaHHs, 30epiranHs, o0poOKU Ta MONIMPEHHS
iHpopMaIii PO CTaH 37I0pOB’s, SKe MepeadaueHo SK BITYM3HIHUMH, TaK 1 MDKHAPOTHUMH MTPABOBUMH aKTaMU
[16, c. 77].

Takum 4rHOM, y pa3i 0OMeKeHHs MpaBa MOke OyTH He TIJIBKU MMOBHA HEMOXJIMBICTD 3IIHCHUTH TPaBo,
a i 4aCTKOBE «YTHUCHEHHS» TaKOol MOKJIMBOCTI, B T. 4. TOA1, KOJIU 0c001 3a00pOHSETHCS KOHKPETHUN crIociO 3/iii-
cHeHHs TpaBa [7, ¢. 132].

BucaoBku. OCKIJIbKH peai3yloun CBO€ Cy0’€KTUBHE MPaBO YYACHUK IUBUIBHUX MPABOBIIHOCHH 3aBXKAN
nepeOyBae y B3aeMoJii 3 IHIIMMHU 0co0aMu, BiH HE MOXKe JiITH O0€3MEeXHO, HE BPaXOBYIOUH IHTEPECH IHX OCiO0.
Came ToMy HEOOX1IHO BU3HAYUTH YiTKi MeXi 3[1iiICHEeHHS Cy0’€KTUBHUX MPaB, @ B OKPEMUX BUIIA/IKaX — 0OMEKEeHb
ix 3milicHeHHsI. TakuM YMHOM, MEXi 3IIHCHEHHS IMBUILHUX MPaB BU3HAYAIOTH TICBHI HOPMATUBHO BCTAaHOBJICHI
paMKu 31iCHEHHS Cy0’ €KTUBHUX IIPaB, a OOMEKEHHS Cy0’€KTUBHUX IPaB IMOJISATAIOTh Y 3BY)KEHHI IPAaBOMOYHOC-
TeH yJaCHHMKA IUBUILHUX MPABOBIIHOCHH. MeXi BCTAHOBIIIOIOTHCS IS BCIX YYaCHHUKIB TIPAaBOBITHOCHH, a 0OMe-
>KEeHHS BJIACTUBI AJIs peaiizallii okpeMHux cy0’eKTUBHHUX TIPaB.
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Trufanova Yu., Yatsenko Ch.

Inheritance agreement: harmonization with the law of the European Union

At present, work is underway to harmonize the norms of national civil law with the legal norms of European
and international law.

In most countries of the European Union the institution of inheritance agreement is quite common, and the
procedure for its conclusion and implementation is regulated in detail, in contrast to our country, where the inheritance
agreement is still inferior in regulation to established institutions of inheritance law - inheritance by law and inheritance
by will. This necessitates a legal analysis of the main provisions of European and national legal regulation of the
inheritance agreement.

The implementation of the inheritance agreement is conditioned by the needs of the present and confirmed
by the practice of application in the countries of the European Union. Given its legal structure, the lack of a common
scientific position on the legal nature of the inheritance agreement, its ambiguity and lack of consistent case law on the
application of this institution, the inheritance agreement is an extremely relevant topic for research in scientific terms.
This necessitates a legal analysis of the main provisions of European and national legal regulation of the inheritance
agreement and identify common and distinctive features of this institution, which will identify gaps in Ukrainian legal
regulation and find ways to transform, modernize and bring national standards in line with European and international
standards.

Thus, given the European integration aspirations of our country, the harmonization of the institution of the
inheritance treaty with the norms of the European Union is a topical issue today.

The model of inheritance agreement under the civil law of Ukraine differs significantly from its counterpart
in foreign law, where the inheritance agreement is aimed primarily at appointing an heir and is considered along with
inheritance by will and law as the basis of inheritance and, accordingly, creates inheritance

The introduction of European legislation into domestic practice, in particular the harmonization of civil law
with the norms of the European Union, is necessary for the effective use of this legal structure and to fill the gaps in
national legislation in the field of inheritance contract regulation.

Keywords: inheritance, inheritance contract, acquirer, alienator, European Union law.

IMocTanoBka npo6aemu. Ha crhoromHi TpuBae podoTa 00 TapMOHi3allii HOPM HAI[IOHATBHOTO IUBLJIb-
HOTO 3aKOHOJABCTBA JI0 IIPABOBUX HOPM €BPOIECHCHKOTO Ta MIXKHAPOIHOTO IIpaBa.

B 6inmbmiocti kpain €Bponeiicbkoro Coro3y iHCTUTYT CIIAKOBOTO JIOTOBOPY JOBOJII MOIIWPEHHUH, a Mmo-
PSIOK HOTO YKJIaICHHS Ta BUKOHAHHS JI€TAIbHO PEIIAMEHTOBAHU, HA BIZIMIHY BiJl HAIIIOT ISP KABH, I CIIAIKOBUT
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JIOTOBIp JIOCI TIOCTYTAEThCS B HOPMATHBHOMY PETYIIOBAHHI YCTAJICHUM 1HCTUTYTaM CIIaJKOBOTO MIpaBa — CIaJIKy-
BaHHIO 32 3aKOHOM 1 CIIQJIKYBaHHIO 32 3alIOBITOM.

3 orsy Ha CBOYO crienu(ivyHy MpaBoBY KOHCTPYKITIIO BiJICYTHICTh €TMHOT HAYKOBOT ITO3UIIIT III0JI0 TIPaBO-
BOI IPUPOJIH CITAJIKOBOTO JOTOBOPY, HOTO HEOJHO3HAYHICTH Ta BIZICYTHICTH CTAJIO1 BITYM3HSHOI CYJJOBOi IPAKTHKU
3aCTOCYBaHHS, CIIAJKOBHI JOTOBIp MOTpeOye yAOCKOHAJCHHS. Y 3B’S3KY 13 IUMICHYE TOTpeba B rapMoHi3allii
HOPMATHBHOTO PETYIIOBAHHS BITYM3HIHOTO IHCTUTYTY CIIaJJKOBOTO JOTOBOPY BiMOBITHO 0 OCHOBHHX MOJIOKCHB
3aKOHONABCTBa €Bporelickkoro Coro3y, BU3HAUCHHS CITUIBHHUX Ta BIIMIHHUX PHC IIBOTO IHCTUTYTY, IO IACTh 3MO-
Ty BCTAHOBHUTH IPOTAIMHH B HOTO MPaBOBOMY PETYJIIOBAaHHI Ta 3HANTH NUIIXU TpaHCOpMaIlii, MoaepHizarii Ta
YIOCKOHAJICHHSI HOTO HOPM BIJITIOBIJTHO JI0 €BPOINECHCHKUX Ta 3arajlbHOBU3HAHUX MIXKHAPOJIHUX CTAHIAPTIB.

TakuM 4WHOM, 3Ba)KalOuu Ha €BPOIHTErpaliiiHi MparHeHHs YKpaiHu, TapMOHi3alisl IHCTUTYTY JOTOBOPY
CIafKyBaHHs 3 HopMaMu €Bporeiicbkoro Coro3y € akTyalbHOIO0 TEMOIO ChOTO/ICHHS.

Amnaji3 ocTaHHiX gocaikeHb i myOmikaniid. JlocaipkeHHS IHCTUTYTY CIIAJKOBOTO JOTOBOPY 3IiHCHIO-
BaJIM Taki HayKOBIIi, sik: A. AMenina, B. Antomkina, O. buukoBcrkuid, O. JlytikoBa, T. KoBanenko, P. Maiinanuk,
L. Opnos, C. ®ypca, H. [llama Ta iHmIi.

OKpeMi acIeKTH CIIaJKOBOTO JJOTOBOPY, TaKi sIK MATAHHS IPABOBOI IPUPOIH CIIAIKOBOTO JIOTOBOPY, HOTO
Cy0’€KTHOTO CKJIaIly, BHKOHAHHS Ta PO3ipBaHHS TOMIO, 3aJHIIAIOTHCS 1 OCI HEAOCTATHHO BUBUCHHMH Ta € JTUC-
KyCIHHHMU.

Mera crarTi. MeTOI0 CTaTTi € AOCHTIJKEHHS IHCTUTYTY CIaJKOBOTO JOTOBOPY BIJIMOBIIHO JIO MOJIOKEHD
npaBa €Bporneiicbkkoro Coro3y Ta HaI[lOHAJTBHOTO 3aKOHOJABCTBA, BU3HAUCHHS iX CIUILHUX Ta BIIMIHHHX PHC,
HEOOXiJHOCTI Oro rapMoHi3alii B 3aKOHOJIaBCTB1 YKpaiHu.

Buxnaag ocHoBHOro marepiany mociigskeHHs. [HCTHUTYT CIaKOBOTO JOTOBOPY € HOBHM B YKpaiH-
CBKIill TIPaBO3aCTOCOBHIl MPaKTHUIl, TOMy TOPSIOK HOTO YKIAJCHHS i BUKOHAHHS HEIOCTaTHHO BPETyIbOBa-
Hull. Bigmosigao xo ct. 1302 [usinsHoro Komekcy YkpaiHu, 3a criaKOBUM JIOTOBOPOM OJIHA CTOpPOHA (HaOyBadv)
3000B’ 513y €ThCsl BUKOHYBATH PO3IMOPSIKEHHS JPyroi CTOPOHH (BiguyKyBada) 1 B pa3i iloro cMepti HaOyBae mpaBo
BJIACHOCTI Ha MaiHO BiauyKyBada. AHami3ytoun cT. 1302 [IK Ykpainn MokeMo KOHCTaTyBaTH, IIIO MIPaBO BIAC-
HOCTI Ha BUIAJJOK CMEPTi BiAUy»KyBada OTpuUMy€e HaOyBad He B MOPSAAKY HACIiAyBaHHI, a Ha MiICTaBl YKIAAEHOTO
noroBopy. Cam HaOyBad HE PO3MIAAAETHCS K CIIAAKOEMENb BiUyKyBada, a caM CIIaJKOBHI JOTOBIp HE BIUIHBAE
Ha TOPSAIOK HACHiTyBaHHs. Takok BapTO 3ayBa)KHTH, IO CIIAJKOBU JOTOBIp YKIAIAIOTh MO0 MaliHA BIUYKYyBa-
4a, a He MOA0 CIaamyHu [2, ¢. 83].

V HamioHaThbHOMY 3aKOHOAABCTBI CIAJKOBHIA JIOTOBIpP Ma€ MEBHI 0COOIMBOCTI, IO BiApi3HSIE HOTO Bij
3aMOBITY 1 CIIaAKyBaHHS 32 3aKOHOM. Tak, 3a TAKMM JOTOBOPOM BiIUy)KyBad HaJla€ PO3MOPSIKEHHS [IOI0 MaiiHa
Ha BHMAJIOK CBOET CMEPTI IIIE 3a )KUTTS, ajie PABO BIACHOCTI Ha II¢ MAifHO BUHUKA€E Y HaOyBaya Iicisi CMEPTi Bij-
4y)XyBada, a caM HaOyBa4d Moxe OyTH 3000B)sI3aHUI BUMHUTH MIEBHY JIIF0 MAITHOBOTO 200 HEMalfHOBOTO XapaKkTepy
JIO BIAKPUTTS criaAmuHu a0o micns 11 Biakputts (ctarts 1305 K Yipaiawn).

3 oIy Ha Iie MOYKHA BHOKPEMHTH TaKi CYTTEBI YMOBH CITaJIKOBOTO JOTOBOPY 32 3aKOHOJABCTBOM YKpa-
inu: 1) MaiiHo, siKe micns cMepTi BiAuyXKyBaua Iepeiije y BlIacHiCTh HaOyBada; 2) 000B’sI3KH, AKi 3000B)sI3aHUIA
BYMHHUTH HaOyBay BiAMOBIIHO JIO YMOB JIOTOBOPY (XapakTep i 3MicT IUX [ii); 3) iHII YMOBH, Ha SIKUX HAIOJIATAE
OJTHa 31 CTOPiH TaKOTO AOTOBOPY (HAIPUKJIaA, CTPOKH BUKOHAHHS 00OB’S3KiB Ha0yBayeMm).

Bapto 3a3HaunTH, 1110 32 UM JIOTOBOPOM IepeI0aYeHo cIielliaibHe 3a0e3eYeHHs Horo BUKOHaHHS. Tak,
3rigHo 31 ct. 1307 UK Vkpainu, HoTapiyc Haknajgae 3a00poHY Biguy:K€HHs MaifHa, 110 € IPEJAMETOM JIOTOBODY.
3aroBiT, CKJIaICHUI Ha Take MalfHO, BU3HAETLCS HIKIEMHHUM. BiTuyXyBau Mae MpaBo MPU3HAYUTH 0CcO0y, 1110 Oyze
3IICHIOBATH KOHTPOIb 32 BUKOHAHHSM CIAJKOBOTO JIOTOBOPY ICHIsS HOTO CMEPTi, @ B pa3i BiICYTHOCTI TaKOro
PO3TIOPSIKEHHS KOHTPOITb 3M1MCHIOE HOTapiycC 3a MICIIEM BiIKPUTTS CIIaIIIHHU [6].

CrnagxoBuil JOroBip MoXe OyTH PO3ipBaHO CyIOM Ha BUMOTY KOXHOI i3 cTopiH. Tak, Ha BUMOry Biq4y-
KyBada — y pa3i HEeBUKOHaHHS HaOyBadyeM HOTo po3MOpsKEeHb, a Ha BUMOTY HaOyBada — y pa3i HEMOXIHUBOCTI
BUKOHAHHS HUM PO3MOPSIXKEHB BiTIy>KyBada.

Bimnosimuo 1o ct. 1251 1 ct. 1252 IIK Ykpainu Ta ct. 37 i 4. 1 cT. 40 3akony Ykpainu «IIpo HOoTapiaT»
MOCBIYEHI HOTapiycoM, KOHCYIbCHKHMH YCTAaHOBAMH Ta ITOCAIOBUMU CITYy>KOOBHMHU 0COOAMU CIaIKOBI TOTOBOPU
MiJUIATar0Th Aep KaBHIN peecTpallii y CriaKoBOMy PeecTpi.

JlocBif 3acTOCYBaHHS CHAIKOBOTIO IOTOBOPY B 3apyODKHUX KpaiHax CBiTYUTH MPO TE, IO TAKUH JOTOBIp
€ AJIBTEPHATUBOIO 3aIlOBITY 1 € YTOJIOF0, 10 MICTUTh YMOBH TIEPEXOAy J0 CHAJKOEMIIS MaifHa CTIaIKONABIIS ITiCIIs
HOTO CMEpTi.

CriaikoBUH JIOTOBIp XapaKTepHHA JJIs 3aKOHOIABCTBa €Bporeiichkoro Coro3y Ta 3yMOBJICHHH IMOTpe-
6010 pakTuky. B 6inbIocTi kpain €Bponu IHCTUTYT CIIaJKOBOTO JOTOBOPY TOBOJI PO3MOBCIOIKEHHM, a MOPSI0K
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YKJIQJIEHHS Ta BUKOHAHHS CIIAIKOBHX JIOTOBOPIB AE€TAIBFHO PETIIAMEHTOBAHUI 3aKOHOIAaBCTBOM, Ha BiIMIHY BiJ Ha-
1101 Aep>kKaBH, /1€ CIIaJKOBUI JOTOBIp 1 10C1, HE3BaXKAIOUM Ha HOTO BBEIEHHS B CUCTEMY Maiixke 14-Tb pOKiB TOMY,
MMOCTYNAETHCS YCTAICHUM 1HCTUTYTaM CIIaJKyBaHHS 3a 3aKOHOM 1 3aroBiToMm [1, c. 1].

CragkoBuil IOTOBIp Mae pi3He TpakTyBaHHs B KpaiHax €Bpomelicskoro Coro3y, 30KkpemMa BiH JETabHO
perIaMeHTOBaHUI i BUKOPHCTOBYETECS SIK OKPEMUH BU CIIaAKyBaHHS B HiMeddnHi Ta mpakTHIHO 3a00pOHEHUH y
®panmii, [Tomemi um Icnanii 5, c. 55].

Mojiens criajKoBOTO JIOTOBOPY, 32 IUBITLHAM 3aKOHOJIABCTBOM YKpaiHH, CyTTEBO BiJIPi3HAETHCS Bijl CBO-
r0 aHaJOTy B 3apyODKHHX MpPABOIMOPSIKAX, € CIIAIKOBHU TOTOBIp CIPSIMOBAaHHH MEpeayciM Ha MpH3HAUYCHHS
CHAIKOEMIIS 1 PO3IIISIAETHCS TIOPST 13 CITaIKyBaHHSM 3a 3aIIOBITOM Ta 3aKOHOM SIK ITi/ICTaBa CIaIKyBaHHS Ta, Bi-
MOBI/IHO, MMOPOKY€E BIAHOCUHHM CIIaAKyBaHHs (Hanpukiaa, §§2274-2302 HiMenbKoro HMBUIEHOTO YIOXKEHHS, §§
1582-1593 11K Yexii, §§ 95—103 3akony Ecronii «IIpo ciagxyBanHs»). OueBUIHO, 1110 B HAIIOHAIbHIN TPaBOBil
CUCTEMI CIaIKOBUH JIOTOBIp — I1€ JIOTOBIp Ha BUMAJI0K CMEPTI, a HE JIOTOBIp MpO craakyBaHHs [3, c. 237].

CriaikoBH# TOTOBip HacaMmepen Mae HiMeIlbKe MOXOMKCHHS, a HasgBHICTh HOTO B CIIQJKOBO IPABOBHX
cucremax ABctpii, LlIBelinapii, Yropimunu, JIaTeii Ta AeIKUX 1HIIKUX KpaiH NOSCHIOETHCA PELEIIIEI0 HIMEIIBKOTO
mpasa B KiHi XIX — moyarky XX ct. [7, ¢. 152]. Y HaBeneHUX €BpPONEHCHKUX KpaiHaX CHaJKOBHHA TOTOBIp Bifi-
rpa€ poJib TPETHO1 MiJCTaBU CIAJKyBaHHS HApiBHI 31 CAJAKYBaHHIM 32 3aKOHOM 1 CHaJIKyBaHHSAM 3a 3allOBITOM i
B IIEBHOIO MIPOIO JIO3BOJISIE PO3IIUPHUTH BUOIP CIIAJKOMABIIA MIONO CIOc00y 0(OpMIICHHS CITaIKOBOTO IPaBOHAC-
TYIMHHULTBA. 3aKOHOABIII 3a3HAYCHUX JICPKaB BU3HAYAIOT ITiJ] CIIaJKOBUM JIOTOBOPOM YTONy CITaIKOJABIIS i CIIaj-
KOEMIIS, 32 SKOIO IICIIS CMEPTi CIIaIKO/IaBIlI BCE CIIAAKOBE MaiiHO ab0 HOro yacTHHA NEPEXOIITh IO CIIAJAKOEMIIS,
SIKUH Tianucas 1ei morosip [1, c. 1].

CpOrojIH1 CIIaJKOBUH TOTOBip HAWOLIBIIE 3aCTOCOBYIOTh Y TipaBi HiMeuuwnnu, ABctpii, Yropuuau, [11Be-
uii, JIatsii. Y BuIIe3a3HaueHUX €BPONEHCHKUX KpaiHaX CIaJIKOBUI IOTOBIp BiAirpae pojib TPEThOI MiACTaBU Claj-
KyBaHHsI HapiBHI 31 CMIaJIKYBaHHSIM 32 3aKOHOM 1 CIIaJIKYBaHHSM 3a 3aIOBITOM 1 IEBHOIO MipOIO JTO3BOJISIE PO3IIH-
pUTH BUOIp CIIAKOAABIIS IIIOI0 CIIOCO0Y CITaKOBOTO IIPpaBOHACTYMHUNTBA[ 1, ¢. 668].

Came nocin HiMedunHr Ma€e BaKIIMBE 3HAYCHHS JUTSL PO3YMIHHS 1 3aCTOCYBaHHS IHCTUTYTY CITaJIKOBOTO
JIOTOBOPY, OCKLIBKY BiH PO3BUBABCS Ta HAOyBaB CTAHOBICHHS B MEXaxX HIMEIBKOTO MpaBa. ICTOpUYHO HiMeIbKa
MOJIETIb CIIAIKOBOTO IOTOBOPY CKJIajlacs MepIoro B €BPoTi.

Beaxkaemo, 1o came mpaBo HiMeuunHu Mae Bemke 3HAYSHHS ISl BPETYIIOBaHHS AUCKYCIHHIX MOMEHTIB
010 PO3YMIHHSA 1 3aCTOCYBaHHS CITaIKOBOTO JIOTOBOPY, SIKi BUHHKAIOTH Cepe/l BITIM3HAHUX HayKOBIIB. §1941 Hi-
MEIBKOTO IUBLTBEHOTO yioxkeHHs (nani HIY) Bu3Hadae, mo cnaIkoBUM JOTOBOPOM € IIPABOYMH HA BUIAIOK CMEp-
Ti 0COOH, B SIKOMY OOHWIBI CTOPOHH JIOTOBOPY a00 JIMIIIE OJHA CTOPOHA, aJie 3 CHIIOK JIOTOBIPHOTO 3000B’ I3aHH!,
MPUAMAOTH PO3MOPSIKEHHS 00 CIIAANIMHY. 3a 3aKOHOJaBcTBOM HiMeuunHu, criaIkOBUi JJOTOBIp Ma€ MICTUTH
PO3MOPSIIKSHHS MO0 Mpu3HadeHHs crafkoeMiniB (§ 1941 HILY), BcTaHOBIIGHHS 3amoBilaibHOI BiqMOBH abo
noxnagerns (§ 2278 HLY). B ogHOCTOPOHHBOMY MOPSIKY KOXKHAa CTOpOHa 0€3 MOTO/PKEHHS 3 JIPYrol0 MOXKe
3MIIACHIOBATH 1HII PO3MOPSKCHHS HAa BUIIAJIOK CMEPTi. MaeThCsl Ha yBa3i, MO Taki pO3MOPSKCHHS HE MAlOTh
3000B’s13aJIbHUX O3HAK JOTOBIPHOTO XapakTepy 1 MOXKYTh OyTH CKacoBaHi ClIocOOOM CKJIalaHH 3anoBiTy (§ 2254
HILY) [2, c. 85].

[MopiBHIOOYH 3aKOHOIABYE PETYIIIOBAHHS IHCTHTYTY CIAJIKOBOTO JJOrOBOpYy YKpainu ta HiMmeuaunu, Mox-
Ha BUOKPEMHUTH TaKi OCHOBHI acriekTu. 3a 3akoHomaBcTBoM Himeuunnu (§ 2286 HIIY) cnankonaBenp Mae paBo
Ha BJIACHUN PO3CYI pO3MOPSIXKATUCS BIACHUM MaiHOM, a 3a 3aKOHOJAaBCTBOM Ykpainu — cT. 1307 LUK Ykpainu
CTaBUTH 3a00pPOHY Ha BiIUYKCHHS MaifHa BU3HAUEHOTO Y CITIaIKOBOMY J1oroBopi. OOO0B’SI3KOM BiI4yKyBaua € 30e-
PeXXeHHS LIbOTO MaifHa He BiAYYyXKYIOUM Ta HE 3amoBinaiouu ioro [4, c. 83]. 3a 3akoHOAaBCTBOM YKpaiHH, MPaBOBi
HACJIIKM BUMHEHOTO CIHaIKOBOTO JOTOBOPY BHHHMKAIOTH 3 MOMEHTY YKJIAJCHHS JIOTOBOPY, a 32 3aKOHOIABCTBOM
HimMeyunHy BOHM BUHUKAIOTH 3 BIIKPUTTAM CHAMIIUHA. 11151 yKpaTHCHKOTO 1 HIMEI[BKOTO 3aKOHOIaBCTBA XapaKTep-
HO Te, 1[0 CIIAJIKOBHI JOTOBIp Ma€e 3000B’ I3aIIbHUI XapakTep, Ha BiIMIHY BiJ[ 3aII0BITY, 1 He MO)ke OyTH 3MiHECHU,
CKaCcOBaHUIl 4M PO3ipBaHUI B OMHOCTOPOHHBOMY HOPAAKY. [1icyMOBYyroUM BHIICHABEICHE, MOXKHA CKa3aTH, IO
HIMEIbKe 3aKOHO/IAaBCTBO 3aXHINA€E IOPHIUIHO OOUIBI CTOPOHU JIOTOBOPY BiJl HETATUBHUX HACHIJIKIB Ta MOPYIIICH-
Hs1 3000B’sI3aJIbHUX TIPAaB.

[IpaBoBe peryiroBaHHS YKIQJICHHS CIIAJIKOBOTO JIOTOBOPY B IHIIMX KpaiHax €Bponeiicbkoro Coro3y, Ha-
npukiiag B ABcTpii, Yropiuni, [lIBeiuapii, IpyHTyeTbcs Ha HIMELBKIN IpaBoBiil cuctemi. Tak, aBcTpilicbke mpa-
BO JIOITyCKA€ CIaAKyBaHHS 3a JOTOBOPOM OKPEMOTO MaifHa, a CIaJKyBaHHS 3a CIIQJKOBHM IOTOBOPOM yCHOTO
MaifHa MOXKJIMBE JIMIIE MOAPYKSIM UM HapedeHuMHu [ 7, c. 154].

LK ®panmii 3a60poHsie JOTOBOPH PO MaOyTHiH cragok, TOOTO JOTOBOPH MPO CHAIKyBaHHS, JOTOBOPH
31 CIIAAIMHOKO 1 BIIMOBY BiJl CIIIIIHU; CIIAIKOBUI JIOTOBIp BU3HAETHCS K BUHATOK 13 3araJIbHOTO MPABUIIA B JI0-
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BOJIi OOMEKEHOMY BUJII (SIK aKT AapyBaHHs) TUIBKH Ha KOPUCTH MOAPYXHOKS | ycepeauHi cim’1 [5]. 3akoHonaBcTBa-
MU 3a3HAYCHUX JIEPKaB MIOO0 CHAJKOBOTO JOTOBOPY HE BCTAHOBJIICHO MPABHIIO PO 00OB)SI3KOBICTH 30epEKEHHS
TaEMHWII BYMHEHHS TaKOi YoM, SK IIOI0 TAEMHHIII 3aIOBITY.

CrnagxoBuil I0TOBIp K IHCTUTYT IIMBUIBHOTO MpaBa TAaKOXK 3aKpIIJIEHO B 3aKOHONABCTBI ABcTpii. Bin-
MOBITHO 10 CT. 602 ABCTPIHCHKOTO IIUBLUIBHOTO YIIOKESHHS JIOTOBOPH PO CHIAIIIUHY MOXYTh OyTH TiHCHI JIMIIIe
MDK TOAPYXOKSIM, 3apEECTPOBAHMMHU MapTHEPAMH Ta 0CO0aMHU, sIKi 3apy4MIIACH ab0 MOOOIIUIN 3apeecTPOBAHE
MapTHEPCTBO.

JlarBilicbka MOJIEIb CIIAJKOBOTO JOTOBOPY OLIBIIO0 MipOl0, HXK HiMELbKa, 3aXHIAE IHTEPECH CIIaIKO-
€MIISI, OCKIIBKH 32a00pOHSI€ Oy/Ib-sKe BiTUYKCHHS CIIaJIKOAABIIEM HEPYXOMOT0 MaiiHa, Ha SIKE ITiCJIsi CMEPTi OCTaH-
HBOTO CITaJIKOEMEIIb MOXKe TIpui0ary mpasa [1, ¢. 669].

Hueinpauii kogexc IIBeitapii po3rismgae criaJKOBHiA TOTOBIp SK OJHMH 3 BUIIB PO3IMOPSKEHh HA BUTIA-
oK cMepTi. CrakogaBelb MoXe 3pOOHUTH PO3IOPSIKSHHS Y CIIaJJKOBOMY JOTOBOPI IOJ0 CBOTO MaifHa 3arajiom
a00 B TICBHIM YacTHHI; 3000B)S3aTUCS 3IAIIATH TPETiH 0c001 CHIANIIMHY Y BijIKa3; YKIACTH 3 OJHHUM i3 CIAIKO-
€MIIIB YTOJly MPO BiJIMOBY BiJI CIIaIIMHA 200 ii BUKYTI.

BBaxkaemo, 110 B IIMBIILHOMY 3aKOHOJABCTB1 YKpaiHU HAMOIBI 3aXHINECH] IHTEPECH CITaKOEMIIS, KU
VKJIaB 3 CIIAJKOIaBIEM CIIaIKOBHI JOTOBIp, HA BiIMIHY BiJl pO3IVIIHYTHX BHIIEC HiMEIbKO1, aBCTPIHCHKOI Ta JaT-
BiliCbKOI MOJIEITi CITaJIKOBOTO JIOTOBOPY.

Po3rnsaiaroun BiqMiHHICTE CIIAJAKOBOTO JIOTOBOPY B YKPaTHCHKOMY 3aKOHOJABCTBI BiJl 3aKOHOJABCTBA Kpa-
iH €Bpony, BapTO BKa3aTH, 1110, HAa BiJIMiHY BiJl €BPONECHCHKOTO 3aKOHOIABCTBA, MPABO BJIIACHOCTI HA BHITJIOK
CMEpTi BiIUy)KyBa4ya HaOyBad OTPUMY€E Ha MiJCTaBl YKIAJAEHHs JIOTOBOPY, a HE B MOPSAKY cHaakyBaHHsS. ToOTO
ICHYBaHHS YHHHOTO CIIQJIKOBOTO JIOTOBOPY HE BIUIMBAE Ha MOPSIOK CIaJIKyBaHHsI, BIAMOBIIHO, Ha0yBay 3a craj-
KOBHM JIOTOBOPOM HE MOKE PO3IIIAIATUCS SK CIIaJKOEMENb BiauyxKyBada [4, c. 394]. Bin nuiie cTae BIaCHUKOM
BHU3HAYCHOTO Y JIOTOBOPI MaifHa BiauyXKyBada y pasi iioro cMeprti. [1o0eHHS €BpONEHCHKOTO Ta YKPaTHCHKOTO
mpasa 10 IHCTUTYTY CIIaJKOBOTO JOTOBOPY BIIAPI3HSIOTHCS TAKOXK 32 BiJHOIICHHSM J0 3000B’S3aBbHOI CHIIA
IIBOTO MpaBOYMHY. TaK, SIKIIO, Hanpukian y HiMeuunHi, cagkogaBens Micisl yKIAJAEHHS CIIaIKOBOTO JOTOBOPY
Ma€ MpaBo BUIBHO PO3MOpAKaTUCS cBOIM MaitHOM (§ 2286 HILY), To ykpainchke 3akoHOAAaBCTBO (a63. 1 cT. 1307
LK Ykpainn) 3a00poHsi€ BiJ9y>KyBaTH BU3HAYCHE B yrolli MaitHO. ToOTO 00OB’I3KOM BiUyKyBaHa y CIIaJIKOBOMY
JIOTOBOPI € 30epekeHHs] BU3HAUEHOT0 B Yro/li MaliHa, He BITUyKYIOUH Ta He 3aIll0Biat0un iioro. 30008’ s13aHHs Ha-
OyBaua y cIrajKoBoMy JIOTOBOPi BperyiiboBaHi y cT. 1305 LK Ykpainwu, 3riiHO 3 KOO BiH MOXe OyTH 3000B’ I3aHUIA
JI0 BYMHCHHS il MaTepialbHOTO YM HEMATepialbHOTO XapaKTepy SK 3a JKUTTS BiIUyKyBada, Tak i micis Horo
cMmepTi. Takum 4MHOM, 3 YKIIaJCHHSIM CHAaIKOBOTO TOTOBOPY BiIUy)KyBad OTPUMY€E IIPaBO BUMAraTy Bix HaOyBada
HaJIe)KHE BUKOHAHHS CBOIX PO3MOPSUKEHb, a HA0yBau — BUMaraTu JOTPUMaHHs 3000B’s3aHHs HE BiT4y>KyBaTd
MaifHo, II0M0 SKOTO OyJIo BUMHEHO JMoroBip. Lle o3Hauae, 1Mo nmpaBoBi HACTIAKM BYMHEHHS CIAJKOBOTO JOTOBOPY
B YKpaiHi (a He K Y HIMELIBKOMY UM JIATBINCHKOMY MpaBi — TUNBKH 3 BIAKPUTTAM CTAIIMHI) BUHUKAIOTH YK€ B
MOMEHT YKJIaJICHHS IOTOBOPY.

3akpilieHa B HMBUIBHOMY 3aKOHOJABCTBI YKpaiHU KOHCTPYKIIisl Harajaye CKopilie Tak 3BaHUui NMpaBOYHH
cepest KHUBHX Y €BPOIEHCHKOMY ITpaBi, KOIX OJJHA CTOPOHA JOTOBOPY HA BHIIAJOK CBO€I CMEPTI, ale 3 HEeraifHOIO
3000B’SI3IHHOI0 IOPUIMYHOIO CHIIOIO BUMHSIE PO3IOPSKEHHS a00 Oepe Ha ceOe neBHi 30008’ s13aHHs. JliiicHICTh
TaKOTO PO3MOPSKEHHS 200, BIIMOBIIHO, OPUINYHA CHIIa 3000B’13aHHS 00YMOBIICHA BITKPUTTAM CIIAIIUHU (5K
BiJIKJIATaJIbHOI0 UM CKACyBaJbHOI YMOBOIO) UM JIMIIEC BUKOHAHHIM 3000B’s3aHHS, TOOTO PEYOBUIl BUKOHABYHI
MPAaBOYMH BIIKIIAAA€THCS 10 MOMEHTY BIIKPHUTTS CrIaIIIuHu [4, c. 99].

B eBporeiicbkoMy 3aKOHOABCTBI Hapa3i CIaKOBUI JOTOBip BU3HAYAETHCS SIK MMiJICTaBa CIIAIKyBaHHSI, HA
BiJIMiHY BiJl yKpaiHCHKOTO IIMBUILHOTO 3aKOHOJIABCTBA, JIE BiH 32 MPABOBOIO MIPUPOJIOI0 € 3000B’A3aJIbHUM BiTHO-
mreHHs M. OToKe, MOJIENi CIIaIKOBOTO IOTOBOPY B YKPATHCHKOMY Ta €BPOINEHCHKOMY 3aKOHOIABCTBI MAIOTh CBOT BijI-
MiHHI Ta ciiyibHI pucH. Jlocin kpain €Bporneiicbkoro Cor3y Mae BeIHKe 3HAYCHHS JIJIsl BUPIIICHHS TUCKYCIHHUX
MUTaHb PO3BUTKY IILOTO MPABOBOTO IHCTUTYTY B YKpAiHi.

BucnoBku. CriagkoBuii 1oToBip He HA0YB 3HAYHOTO TOMIUPEHHS Y BITYM3HIHIM HOTapialbHIN MpaKTHIII,
Ha BiAMiHY Bif kpain €Bpormeiicbkoro Coro3y. MalyTh, 1ie 3yMOBJIEHO HEOJHO3HAYHICTIO PO3yMiHHS HOTO IpaBo-
BOT MIPHUPOAH, OCKIJIBKKA HOT0 MpaBOBa KOHCTPYKIIS HEJOCTaTHHO 3pO3yMila, a caM MEXaHi3M 3acCTOCYBaHHS B
VYkpaiHi Ha ChOTO/IHI € HE JOCTAaTHBO HAMPAI[LOBAHKM.

VY xpainax €Bponeiicbkoro Coro3y CIaJKOBHI IOTOBIp YaCTillle BUCTYTIAE SK TPETS IMiICTaBa CIIaKyBaH-
HsI HAapiBHI 31 CMIa/IKYBaHHSM 32 3aKOHOM 1 CIIQJIKYBaHHSIM 32 3aI0BITOM, IO JIa€ CMaKOEMITI0 MOKIIUBICTh 3pO0OH-
TH BUOIp iz 9ac 0ohOPMIICHHS CITaJKOBOTO MTPABOHACTYITHUIITBA.
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TakuM YHHOM, BIIPOBAKEHHS €BPOIEHCHKOTO 3aKOHOJABCTBA Y BITUU3HSAHY MPAKTHKY, 30KpeMa TapMo-
Hi3allisl IUBUIBHOTO 3aKOHOJIABCTBA 3 HOpMaMu €Bporielicbkoro Coro3y, HEOOXiJaHI s e)eKTUBHOTO BUKOPHC-
TaHHS Ii€1 TPAaBOBOT KOHCTPYKIIIT Ta 3aITOBHEHHSI TPOTAJIMH HAI[IOHATBHOTO 3aKOHO/IABCTBA Y chepi peryaroBaHHS
CIaJIKOBOTO TOTOBOPY.
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OCOBJUBOCTI HPUIITMHEHHSA TPYIOBUX
BIJTHOCHH B YMOBAX BOEHHOI'O CTAHY B YKPAIHI

Y ecmammi docniosceno ocobnusocmi npunurentss mpyoosux 6iOHOCUH 8 YMOBAX BOCHHO20 CIMAHY 6 YKpaiHi.
OKpecneno cyuachuil cman npagoso2o peyio8anHs NPURUHEHHS MPYOOGUX BIOHOCUH. 3A3HAYEHO, WO 3aNPOBAOICEHHS.
NeGHUX 0OMedCeHb NPA8 NPAYIBHUKIE CYO €Kmie 20cno0apcbKol OisLIbHOCMI, a MAK0JC NIONPUEMCMS, YCMAHO8, OP2aHi-
3ayitl He3aNeANCHO 6i0 hopM 61ACHOCMI € BUNPABOAHUMU, OCKIILKU HANPABLEH] HA MAKCUMALLHO eEeKMUBHY Op2aHiza-
yito npayi nio 4ac ik, 0OHAK 68 OKPEMUX BUNAOKAX NPU3E00Mb 00 NOPYULEHHSL NPAE NPAYIGHUKIS.

Knrouosi cnosa: mpyoosi npagogioHocunu, mpyoosuil 00208ip, NpayieHuk, pobomooaseyb, 60EHHUL CHIAH,
NPUNUHEHHs. MPYOOBUX NPABOGIOHOCUH, NPUNUHEHHS IPYO0B020 002060D)Y.
bion.: 16.

Khmara M.

Features of the Termination of Employment Relations Under the Conditions of Marital State in Ukraine

The article deals with the peculiarities of the termination of labour relations in the conditions of martial law
in Ukraine.

The war, the imposition of martial law, the mobilization of workers, temporary occupation, and the destruction
of various enterprises in Ukraine affected the activities of all subjects of economic activity, institutions and organizations
throughout the territory of our country and led to changes in the legal regulation of various spheres of the state's
life, including including labour relations. With the adoption of the Law of Ukraine of 15.03.2022 Ne 2136-1X “on
Organization of labour relations in the conditions of military condition” in Ukraine certain peculiarities of passing
of civil service and service in local self-government bodies, peculiarities of labour relations of employees of economic
entities are defined. This law introduced significant changes to labour legislation, including changes to the termination
of labour laws and labour contracts.

The current state of legal regulation of termination of labour relations is outlined.

The two types of termination of the labour contract, which are valid during the military condition, are analyzed:
the complete termination of the labour contract and suspension of the employment contract, which can be initiated by
both the employee and the employer.

1t is noted that the suspension of the employment contract is a new effective legislation, the essence of which
is to temporarily stop the employer providing the employee with work and temporarily stop the employee performing
work under the concluded labour contract in connection with the armed aggression against Ukraine, which excludes the
possibility of both parties of labour relations to fulfill the obligations stipulated by the labour contract.

1t is noted that the introduction of certain restrictions on the rights of employees of economic entities, as well as
enterprises, institutions, organizations, regardless of the form of ownership, are justified, as they are aimed at the most
efficient organization of work during the war, but in some cases lead to the violation of the rights of employees.

Keywords: labor legal relations, labor contract, employee, employer, military status, termination of labor legal
relations, termination of employment contract.

IMocTanoBka npodsiemu. BiifHa, BBeJICHHS BOEHHOTO CTaHy, MOOLTi3aIlisl TPAIliBHUKIB, THMYAacOBa OKY-
nanis, py#HyBaHHS Pi3HMX MiANPHEMCTB B YKpaiHi BIUIMHYNA Ha JiSUIBHICTH BCiX CyO’€KTiB TOCIOAAPCHKOL Mi-
SUTBHOCTI, YCTAHOB Ta OpraHi3alliii o BCiii TepuTOpii HAIIOI IepyKaBH 1 IPU3BEIH 0 BHECSHHS 3MiH JI0 IPaBOBOTO
PETyNIOBaHHA Pi3HUX c(hep KUTTEAISIBHOCTI JepKaBU, B TOMY YHCHI i TPyAOBHUX BiTHOCHH. 24 6epesHs 2022 poky
HaOpaB YuHHICTH 3akoH Ykpainu Big 15.03.2022 Ne 2136-1X “TIpo opranizaiiiro TpyA0BUX BiTHOCHH B YMOBax BO-
€HHOTO CTaHy», SIKUM BHECEHO 3MiHM J0 YMHHOTO 3aKOHOJABCTBA Ta BU3HAYEHO OCOONUBOCTI TPYJOBUX BiTHOCHH
y TaKUX CKJIQIHUH 9ac, B TOMY YHCIII 1 IOAO MOPSAAKY MPUIHHEHHS TPYIOBUX BigHOCHH [1].

© Mina Xmapa, 2022
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AHaJi3 ocTaHHIX AocaixKeHb i myomikamiii. [luTaHHsS CyTHOCTI, MICTaB Ta YMOB MPUITMHEHHS TPYIO-
BUX MPaBOBITHOCHH OyJH MPEIMETOM JIOCIiIKEHHsI 0araThboX BITYM3HSIHMX 1 3apyOiKHHMX HAyKOBIIB. 30Kpema,
I'mazpko C.M. pO3DISIHYB TEOPETHYHI aCHEKTH IPABOBOTO PETYIIOBAHHS HMPUIMHEHHS TPYIOBOTO JOTOBOPY [2],
Kocrunesa T.I. Bu3Haumia migcTaBy Ta yMOBH BUHUKHEHHS Ta IPUIMHEHHS BITHOCHH Y cepi KOHTPOIIO TOTPH-
MaHHsI 3aKOHONABCTBa npo mpamto [3], uuutrox B.P. 3nificHuIa MOpiBHAIBHUX aHANI3 MPUIUHEHHS TPYAOBOTO
JIOTOBOPY 3a 3aKoHOAaBCTBOM Ykpainu i [lomeimi [4], babenko E.B. copMynpoBaHO HiNiCHY TOKTPHHY 3aXUCTY
TPYIOBUX TIpaB MPAIiBHUKIB NIPY NPUITUHEHH] TPYJAOBUX MPABOBITHOCHH [5].

[opsin 3 1M BefeHHS B JIiI0 BOEHHOTO CTaHy B YKpaiHi IPU3BENH 70 3MiH B IIPAaBOBOMY PETYIIOBaHHI
TPYIOBUX IPABOBIIHOCHH, B TOMY YHCII i IPUITUHEHHS TaKWX BITHOCHH IIiJT Yac BiHU.

MeTta cTaTTi — pO3NIAHYTH 0COONMBOCTI MPUIMHEHHS TPYAOBUX IIPAaBOBITHOCHH B YMOBaX BOEHHOTO
CTaHy, BU3HAUYUTH aKTyaJIbHi MPOOJIeMH 1X IPABOBOTO PErYIIOBAHHS B IIeH Mepiof 1 MEepPCHEKTUBHU Y 0CKOHAICHHS
YHHHOTO 3aKOHOJABCTBA.

BukJian ocHoBHOro Mmatepiany aociimkenHs. OCHOBHE MICIIC y CHCTEMI TPYJIOBHX IPABOBITHOCHH Ha-
JIeKUTH PAaBOBIIHOCUHAM MiXK POOOTONABIEM 1 IPAI[iIBHUKOM: IO 332 CBOEK) CYTTIO € IEBHUMH CTOCYHKaMH, 110
BHHHUKAIOTh Ha JOOPOBUTBHIN OCHOBI y pe3ysbTaTi yKJIaJaHHs TPYAOBOro joroBopy [6]. ToMy came 3MmicToM Ta
MeXaMH TPYJAOBOTO JIOTOBOPY BH3HAYAIOTHCS TaKi TPyHOBi MpaBoBiaHOCHHH [7, ¢. 102]. [Tix yac ykmameHHsS Tpy-
JIOBOTO JIOTOBOPY NP0 pOOOTY MPAIiBHUKU PEaNi3yloTh CBOE KOHCTUTYLINHE MPaBO Ha MPAIto, IPaBO HA HAJICXKH,
Oe3meyHi 1 3I0pOBI YMOBH Mpalli, Ha 3apo0iTHY IUIaTy, HE HUXKYY Bijl BU3HAUEHOI 3aKOHOM, ITPAaBO HA CBOEYACHE
onepxanHs BUHaroponu (crarts 43 KoHctutyiii YkpaiHu), mpaBo Ha CTpaK JUIs 3aXHCTY CBOiX €KOHOMIYHHX i
couiansHuX iHTepeciB (crartst 44 Koncrurtyuii Ykpainu), npaBo Ha BianodnHOK (cTarTs 45 Konctutymii Ykpainu),
MPaBo HA coliabHUX 3axucT (cTarTs 46 KonctuTymnii Ykpainu), mpaBo Ha ygacTs y POQECIHHUX CIITKaX 3 METOI0
3aXHCTy CBOIX TPYIOBHX 1 COIIaIbHO-CKOHOMIUHHX TIpaB Ta iHTepeciB (crarts 36 Koncrurymii Ykpainn) [8].

Konexcom 3akoHiB npo npaitto (gani — K3nll) yperynboBasi TpyaoBi BiIHOCHHU MiXK pOOOTOAABIIEM 1 TIpa-
IIBHUKOM, BU3HAYEHO TapaHTil IpH YKIAJACHHI, 3MiHi Ta MPUIMHEHHI TPYAOBOTO AOTOBOPY (CTATTs 22), BU3HAYCHI
MiJICTaBH IPUITUHEHHS TPYJAO0BOTO J0TOBOpY (cTarTs 36)[9].

3 npuiiHaTTaM 3akoHy Ykpainu Bix 15.03.2022 Ne 2136-IX “IIpo opranizariro TpyIOBHUX BiIHOCHUH B
YMOBaxX BOEHHOTO CTaHy» B YKpaiHi BU3HAUCHO ITEBHI OCOOIHMBOCTI MPOXOHKEHHS ACPIKABHOT CITY>KOU Ta CIYKOH
B OpraHax MICIIeBOTO CaMOBPSIyBaHHs, 0COOJHUBOCTI TPYJOBHUX BiJJHOCHH TPAI[iBHUKIB Cy0’€KTIB rOCIOIapChKOT
JisutbHOCTI. [{MM 3aKOHOM 3aKOHOJABELlb BHIC CYTTEBI 3MiHM IO TPYAOBOTO 3aKOHOIABCTBA, B TOMY YUCIIi 3MiHH
OO0 IPUIIMHEHHS TPYIOBUX MPABOBITHOCHH 1 TPYZOBOTO T0TOBOPY [1].

[TpunuHEHHST TPYJAOBOTO JAOTOBOPY — II€ 3aKiHUCHHS il TPYIOBHX MPABOBITHOCHH 3a YTOJO0 (3roI0K0)
CTOPiH, BOJICBUABIICHHAM CTOPIH UM TPETiX 0Ci0, 5Ki HE € iX CTOPOHOIO, a TAKOXK 3 MiJICTaB, 110 HE 3aJIeKaTh Bij
BOJIi CTODIH, y OPSIIKY, BH3HAYCHOMY 3aKOHOIABCTBOM [4, ¢.25]. [Ipr oMy MpUIIMHEHHS TPYIOBOTO JIOTOBOPY €
MPABOMIPHUM 32 OJTHOYACHOT HASBHOCTI TAKHMX YMOB, sIK: 1) nepeadaueHoi 3aKOHOAABCTBOM ITiICTABU IPUITHHEHHS
TPYAOBOTO JOTOBOPY; 2) AOTPUMAaHHS MOPSAAKY 3BUIBHEHHS; 3) IOPUAMYHOTO (aKkTy MPUINHUHEHHS TPYAOBOTO JO-
TOBOpY (HaKa3y 4d PO3MOPSIHKEHHS pOOOTONABIIA, 3asBH IpalliBHUKA, BiIIOBIIHOTO JOKyMEHTa 0COOH, YITOBHO-
Ba)XCHOT BUMarary po3ipBanHs gorosopy) [10, c¢. 137-138].

3aKoHOAaBeIb BU3HAYMB JIBA BUIM MIPUIIMHEHHS TPYAOBOTO JOTOBOPY: MOBHICTIO MPUIIMHEHHS TPYAOBOTO
JIOTOBOPY 1 IPU3YITUHEHHSI JIii TPYAOBOTO JOTOBOPY, 110 MOXKe OyTH iHiNiOBaHE SIK MPaliBHUKOM, TaK i poOOTO-
JaBieM. 3yMUHUMOCS Ha IbOMY OUTBIN IeTaNbHIIIE.

BignosigHo mo crarti 4 3akony Ykpainu Bix 15.03.2022 Ne 2136-IX “IIpo opranizaiito TpyIoBHX Bif-
HOCHH B YMOBaX BOEHHOTO CTaHy» MpaIliBHUK MO)KE IIPUITUHATH TPYIAOBI BITHOCHHU 3 poOOTOAaBIEM Y OaskaHHUI
JUTst cebe CTPOK, 10 BU3HAYCHUH Y 3asBi O3 BiANpPAIFOBaHHS ABOTIKHEBOTO CTPOKY 3 MOMEHTY HAlMCAHHS 3asBH
PO 3BUIBHEHHS, OJJHAK 3 JOTPUMAHHSAM IEBHUX YMOB [1]. Jlo Takux yMOB BiiHECEHO:

1) mignpueMcTBO, YCTaHOBA, OpraHi3allis, e MpaIoe€ TaKUi MpalliBHAK, Ma€ OyTH PO3TalIOBaHE y pa-
HoHax, Jie BemyThes 00ioBi aii [1]. BignoigHo 10 Haka3y MiHiCTepCTBa 3 MUTAHb PEIHTErpaIlil TAMYAcCOBO OKY-
MOBaHMX TepHuTOpiil Ykpainu Bix 25.04.2022 Ne 75 «IIpo 3arBepmxenns Ileperniky TepuTopialbHUX IpoMa, sKi
pO3TalIOBaHi B paifOHi MPOBEACHHS BOEHHUX (00HOBUX) Aill a0o sKi mepe0dyBaloTh B THMYACOBIH OKyMaIii, 0To-
4yeHHi (OnokyBaHHi) craHoM Ha 11 gepBHs 2022 poky» 10 palioHiB, Je BemxyThcs 00HOBI nii BigHeceHo Kpuso-
pi3pkuil 1 CHHEIbHUKIBCHKUI paiioHu JHinponeTpoBcrKoi obmacTi, baxmyTrcerkuii, BonHoBackkuii, ['opniscekuii,
Honenpkuit, Kansmiycbkuii, Kpamaropcrkuii, Mapiynonscbkuii, IlokpoBcbkuii paiionu JloHeupkoi obnacri, bep-
ITHCHKUH, BacriiBehkuit, 3amopizbkuid, MeniTonoiabcbkuid, [1omoriBChbKuit paiionu 3anopi3pkoi o0nacTi, Anues-
cekuid, JJopxancekuid, Jlyrancekuii, PoBenbkiBcbkuii, CBariBebkuid, CeBepomoneniskuii, Ctapobinbebkuit, ac-
TUHCBKUIA pailonun 3anopisbkoi obnacti, bamrancekuii, Bosnecencbkuii, MukonaiBchbkuil paitonn MukonaiBcbkoi
obnacri, Kononmorcekuii, Oxtupeskuit, Cymcpkuid, lllocTkuachkuii paiiorn Cymcpkoi obmacti, boromyxiBeekuid,
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

I3romcbkwmii, KpacHorpanacekuii, Ky’ sacbkuid, JIo3iBchkuiA, XapKiBChbKuiA, UyryiBChbKHA palloHH XapKiBChKOi 00-
nacti, bepucnascekuii, [ enivecokuii, KaxoBcrkuii, CkaoBcbkuid, XepcOHChKHI paiioHN XepCOHCHKO1 o0nacTi [11];

2) icHy€ 3arpo3a JiUIsl )KHUTTA 1 310pOB’ s MpalliBHUKA, KPIM BUTIAIKIB IPUMYCOBOTO 3ayUYCHHS J0 CYCIiJIb-
HO KOPHUCHUX POOOTI B yMOBaX BOEHHOTO CTaHy, 3aJIly4eHHS JI0 BHKOHAHHS POOOT Ha 00’ €KTaxX KpUTHYHOT iH]pa-
cTpykTypu) [1]. Binnosiguo no crarti 8 3akoHy Ykpainu «lIpo mpaBoBuil pexXxUM BOEHHOTO CTaHY» OZHUMH i3
3aXO0JIB MPABOBOTO PEKUMY BOEHHOTO CTaHY € 3alPOBAIHKECHHS TPYAOBOi MOBUHHOCTI IS Ipale3JaTHHX Ocio,
HE 3ally4eHuX JI0 poOoTH B 000pOoHHIN cdepi Ta 3axXucTy KPUTUIHOT iHQpACTPYKTYpH, 3aIy9ISHHS 10 CYCHUIBHO
KOpPHCHHX po0iT [12].

[opsinky 3amydeHHs Ipane3JaTHUX 0cid 0 CYCHiIbHO KOPUCHHUX POOIT B yMOBaX BOEHHOTO CTaHY, IO
3aTBeppkeHi moctanoBoto Kabinety MinicTpiB Ykpainu Big 13.07.2011 Ne 753 cycminbHO KOPHCHI poOOTH — T1e
BUJM TUMYACOBO{ TPYOBOI AIsUTBHOCTI Ipale3JaTHHX 0Ci0 B yMOBaX BOEHHOTO CTaHY, SIKi IPOBAIATHCS IS BUKO-
HaHHS PoOOTI, [0 MAIOTH OOOPOHHUI XapakTep, JIKBiIaIlil HAA3BHYAHHUX CUTYaIlill TEXHOT€HHOTO, IPHUPOIHOTO
Ta BOEHHOTO XapaKTepy, 0 BUHUKJIM B MIEPi0l BOEHHOTO CTaHYy, Ta iX HACHIJIKIB, 33JOBOJICHHS MOTpeO 30pOHNX
CHJI, IHIIINX BIMCHKOBHUX (DOpMyBaHb i CHJI HUBLIEHOTO 3aXUCTy [13]. [lo Takux poOiT MOXKHA BIAHECTU: PEMOHTHO-
BiJTHOBJTIOBAJIbHI pOOOTH, p030ip 3aBajliB, pPEMOHTHI POOOTH KU TIOBUX MPUMIIIICHb, pOOOTH 3 MIATPUMKH IPOMa/I-
CBKOTO TIOPSIIKY TOIIIO.

BingnosinHo no 3akoHy Ykpainu Big 16.11.2021 Ne 1882-IX «IIpo kputn4Hy iHPpacTpyKTypy» KpUTHYIHA
iHppacTpykTypa — e 00’ €KTH 1H(PPACTPYKTypH, CHCTEMH, iX YACTHHH Ta IX CYKYITHICTB, SIKi € BAYKJIHBUMH IS
€KOHOMIKH, HaIllOHAJIbHOI Oe3MeKn Ta 000POHH, TTOPYIIeHHS (QYHKIIIOHYBaHHS SKMX MOYKE 3aBIaTH IIKOJIU YKHUT-
TEBO BaXJIMBUM HAI[lOHAJIILHUM iHTEpecaM, 30KpeMa I1e MiJIpHEMCTBA, YCTAHOBHU Ta OpraHizallii, o 3A1HCHIOI0Th
YPSAIAYBaHHS Ta HaaHHA HAWBAKIHMBINIMX ITyONIYHUX (aIMiHICTPAaTHBHUX) ITOCIYT, CHEPro3ade3rneueHHs, BOIO0-
MOCTAYaHHS Ta BOJAOBIIBENEHHS; MPOIOBOJIEIE 3a0€3MCUeHHS; TPAHCIIOPTHE 3a0€3IIEeUeHHS, OXOPOHY 30POB’,
000pOHY, AepkaBHY Oe3IeKy, IPaBOMOPSIOK, 3AIHCHEHHS IPAaBOCYAI, TPUMAHHS ITil BAPTOIO, IIUBUIBLHUI 3aXHCT
HaceJieHHs To1wo [ 14].

Crarrsa 5 3akony Ykpaiam Big 15.03.2022 Ne 2136-IX “TIpo opranizaliito TpyJOBHX BiTHOCHH B YMOBaXx
BOEHHOTO CTaHY» MICTHTb MOJIOKEHHS IIOJI0 OCOOIMBOCTEH PO3ipBaHHS TPYIOBOTO JIOTOBOPY 3 iHIIIaTUBU pobO-
TOAABI. 30KpeMa, 3aKOHO/IABEIb HAJaB MMPAaBO pOOOTONABITIO 3BITBHATH IPAIiBHUKA Y MEPiof] HOT0 THMYACOBOT
HENpaIe31aTHOCTI, y mepioja rnepeOyBaHHs MpaliiBHUKA y BimmycTii. [Ipu nboMy aaTor0 3BUIBHEHHS € MEpUINi
pobouwnii 1eHb, 0 HACTYIIAE 3a AHEM 3aKiHUCHHS TUMUYAacOBOi HEMpane3JaTHOCTi, 3a3Ha4eHUH y JOKYMEHTI IIpo
TUMYACOBY HENpaIle3IaTHICTh a00 MepIinii poOodunii NeHb micis 3aKiHYeHHs BiamycTku. OgHAaK MpalliBHHUKA, 10
nepeOyBa€e y BIAIMYCTIN Y 3B°SI3Ky 3 BariTHICTIO Ta MOJIOTaMH Ta BIAITYCTKH JIJIS JOTVIS 38 JUTUHOKO J0 TOCSTHEHHS
HEI0 TPUPIYHOTO BiKy 3BUIBHSATHU 3a00poHeHo [1].

BriMm, miicTaBamMu 3BUTBHEHHS MpalliBHUKA 3 1HILIATHBH POOOTONABIS Y BOEHHUH Yac € Ti K caMi mijcTa-
BH, 110 JiIOTh 1 Y MUPHHH Yac, 1o nependadeni y crartax 40-41 Kanll [9]. Hanpuknax, 3MiHa B opraHi3ariii Bu-
POOHHUIITBA 1 IIpalli, CHCTEMaTHYHOI'O HEBUKOHAHHS NPalliBHUKOM 0€3 MOBAXXHUX IPUYUH 000B’SI3KiB, MOKIIAICHUX
Ha HBOTO TPYAOBHM JIOTOBOPOM a00 MpaBHIaMH BHYTPIIIHEOTO TPYIOBOTO PO3HOPSAAKY, IIPOTYIT TOLIO.

Jo Toro x, BimnoBimHO A0 ctatTi 47-49 K3nll po6GoTonaseis 3000B’13aHU MPOBECTH PO3PaXyHOK 3 TIpa-
LIBHUKOM Y JICHb 3BUIBHEHHS, BU/IATH KOIIiI0 HAaKa3y (PO3MOPSKEHHS) IPO 3BUIBHEHHS, TMCHMOBE MOBIJOMIICHHS
PO HapaxoBaHI Ta BUILIAYCHI HOMY CyMU TIpH 3BIIbHEHHI, BHSCTH HAJICKHI 3aIIACH MIPO 3BUTBHEHHS JI0 TPYHIOBOI
KHIDKKH, BUJIATH Ha BUMOTY TpalliBHUKA JOBIIKY PO Horo poOoTy Ha JaHOMY MiIPUEMCTBI, YCTaHOBI, OpraHi3a-
1ii 13 3a3Ha4EeHHSM CIIeIiaNbHOCTI, KBamidikalii, mocaau, 9acy podoTH i po3Mmipy 3apobiTHoi rutatu [9].

HoBenoro YMHHOTO 3aKOHOJABCTBA € MPU3YNMUHEHHs Aii TpyAoBOro aorosopy. Binmosinno 1o crarti 13
3akony Ykpainu Bix 15.03.2022 Ne 2136-IX «IIpo opraHizaiito TpyIOBHX BiTHOCHH B YMOBaX BOEHHOTO CTaHY»
MPU3YNUHEHHS Jii TPYJOBOTO JOTOBOPY — II€ TUMYACOBE NPHUIUHEHHS poO0TOMaBIEM 3a0e3MeUeHHS NMPalliBHU-
Ka poOOTOO 1 TUMYACOBE TPUITMHCHHS MPAI[iBHUKOM BHKOHAHHS POOOTH 32 YKIACHHM TPYAOBHM JIOTOBOPOM Y
3B’S3KY 13 30pOMHOI0 arpecie€ro MpoTH YKpaiHH, 10 BUKITFOYAE MOKIIMBICTE 000X CTOPiH TPYIOBHX BiJJHOCHH BU-
KOHYBaTH 000B’s13KH, TepeadaveHi TpynoBiuM oroBopoM [ 1]. [IpusynuHeHHs [ii TpyIOBOTO JOTOBOPY HE TATHE 32
CO00F0 IPUITUHEHHS TPYAOBHX BiJHOCHH.

Take MpU3yNUHEHHS TPYAOBUX BITHOCHH O(QOPMISETHCS HAKa30M (PO3IOPSIKCHHSIM) pOOOTONABIIS, 1€
MaroTh Mae OyTH BifoOpaskeHO iH(OopMaIlilo PO IPUYNHH IPU3YIMHEHHS, CTPOK NPHU3YIHHEHHS, YMOBH BiHOB-
JICHHS JIii TPYI0BOIO 1OTOBOPY.

VY pa3i npUHHATTA pilIeHHS PO CKaCyBaHHS MPHU3YIIMHEHHS il TPYAOBOTO JOTOBOPY 10 MPUIIMHEHHS 200
CKacyBaHHS BOEHHOTO CTaHy po0OO0To/aBellh MOBUHEH 32 10 KaJeHIapHUX JTHIB JI0 BiIHOBJICHHS il TPYIOBOTO J10-
TOBOPY MOBIIOMUTH TpaIliBHUKA PO HEOOX1MHICTH cTaTh 10 podoTH [1].
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Xmapa M.
Oco6nMBOCTI NPUNUHEHHS TPYAOBMX BIAHOCUH B YMOBAX BOEHHOMO CTaHy B YKpaiHi

Ha mepion nii BOEHHOTO cTaHy po3ipBaHHS TPYIOBOTO JOTOBOPY 3 iHIIIATHBH POOOTONABIIS 3MIHCHIOEThCS
0e3 rmonepenHboi 3roiu BUOOPHOTO OpraHy MepBUHHOT MPOdCITIIKOBOI OpraHi3allii 4u mpodCIiJIKOBOTO MPEICTaB-
HUKA, 32 BUHSATKOM 3BIJIbHCHHS TPAI[iBHUKIB 00paHUX JIO TAKUX OpraHi3aiil.

Bapto Tex 3BepHYTH yBary Ha Te, 1[0 ChOTOHI BiIMOBIIHO 110 mocTaHoBu Kabinety MiHicTpiB Ykpainu
Bix 13.03.2022 Ne 303 «[Ipo mpunvHEeHHs 3aXOiB JACPKABHOTO HAMISAAY (KOHTPOIIO) 1 JepKaBHOTO PUHKOBO-
ro Harsiay B yMOBaX BOEHHOIO CTaHy» MPOBEICHHS [UIAHOBHX Ta MO3aIUIAHOBHX 3aXO[IB ACPKABHOTO HALIISILY
(koHTpOIIO0) punuHEeHO [16]. Tomy dakTHYHO HisUTBHICTH J{epkaBHOT CiTy>k0H 3 MUTaHb Mpalli, [0 peati3ye nep-
KaBHY TMOJITUKY Y cepi OXOPOHH Mpalli, & TAKOXK 3 MUTAHb HAIVISIY Ta KOHTPOIIIO 32 JOIEPKAHHIM 3aKOHOJaB-
CTBa TIPO TIPAITI0, 3BOIUTHCS 10 KOHCYIbTyBaHHs [17]. Taka cuTyallis TakoX CTBOPIOE BIMIYTTS O€3KapHOCTI IS
poOOTOABIIIB, IO MOXYTh MOPYIYBAaTH MpaBa NpalliBHuKa. Hanpukian, cy0’eKT mianpueMHHUIBKOT JisSUIbHOCTI
3IIHCHIOE CBOIO JISUTBHICTD, € pOOOTa, OJTHAK 3 OKPEMHUMH PaI[iBHUKAMU TPU3YITHHEHO JIiI0 TPYIOBOTO IOTOBOPY.

BucHOBKH. AHaJIi3 MOJOKEHb PO IPHUITHHEHHS TPYIOBOIO IOrOBOPY, 10 nepeadadeHo 3akoHOM Ykpa-
iHn «[Ipo opranizaiiro TPyJOBHX BiTHOCHH B yMOBaX BOEHHOTO CTaHY» Ja€ MOXIHUBICTh 3pOOUTH BHUCHOBOK,
PO 3alPOBA/DKCHHS IMEBHUX OOMEXEHb MpaB MpaIliBHUKIB Cy0’€KTIB TOCIONAPCHKOT MisIIbHOCTI, @ TAKOXK Iif-
MIPHEMCTB, YCTAaHOB, OpTaHi3alliid He3anexxHo Bix Gpopm BracHOCTI. Taki 0OMeXeHHsI B yMOBaX BOEHHOTO CTaHY €
BHITPAaBJIaHUMH, OCKUTLKH HaIlpaBlieHI Ha MaKCHMaJIbHO €(DeKTHBHY OpraHi3aiiro Mpaii i 9ac BiliHH, OJHAK B
OKPEMHX BHIIAIKAX IPU3BOISTH IO MOPYIICHHS IPaB MPaliBHUKIB.
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THE DOCTRINE OF HARDSHIP IN CONTRACT LAW:
COMPARATIVE STUDY

Ilposedero nopiguanbre 00CHiONHCeHHA OOKMPUHU ICMOMHOL 3MIHU 0O0cmasun y 00208ipHomy npaei Vkpainu,
Dpanyii, Himeuuunu, Anenii. Ilpoananizogano niocmagu smiku abo posip8anHs 002080py V 38 513Ky 3i 3HAUHOIO 3MIHOW0
0bcmasun. 30iliCHeHO KOMNApamugicmcbKull aHAII3 NOBHOBANCEHb CYOY W00 3MIHU 002080pPY V 38 A3K) 3 ICHIOMHOI
3MIHOIO 0OCMABUH.

YV @panyysvromy yusinenomy npasi dookmpuna l’'imprévision oxonnoe yci 8UnaoKu HeMOICIUBOCHI BUKOHAHHS
00208IpHUX 30008 ’A3aHb OOPHCHUKOM Y Pe3yIbmami HACAHH: Henepedbauysaroi nodii' niciia YKiaoeHHs 002080p)Y.

Honammsa «icmommoi 3minu odcmasuny 6yno 68edeno 0o Llusinbnozo kodexcy Yrpainu y 2004 p. 3 memoro
HAOAHHS MONCTUBOCMI CMOPOHAM 002080p) NOOONAMU HEe2AMUBHULL 8NIUE 3MIHU 0OCMABUH, AKI Oyiu Henepedbauy-
BAHUMU HA MOMEHM YKIAOeHHs 002060py Mda 3YMOBUIU OOMANCIUBICING BUKOHAHHS 30008 3aHHA 015l OOHIEL 3 HUX.
Taxuii npasosuii incmumym mae Ha Memi, 3 00H020 OOKY, 8IOHOBUMU OANAHC IHMepeci8 Y 00208IPHUX GIOHOCUHAX MA
SMEHWUMUY PUBUKU, d 3 IHUO020 — 30epecmi 00208IpHI GIOHOCUHU, HAOABUWIU Nepesazy U020 MatlOymHitl Mooughikayii Hao
PO3IPBAHHAM.

B aneniticokiti npasosiii cucmemi 00OKmpuHy icmomHoi smiHu 00cmasun cpopmyibo8arHo NOHAMMAM frustration,
8I0N0BIOHO 00 AKOI EOUHUM NPABOBUM 3ACOOOM BUCMYNAE POZIPBAHHS 002080DY, 3 HEMONCIUBICIIO YACMKOB0I AO0 MuM-
4ac080i 3MIHU 00208IPHO20 30008 "A3AHHS.

Y Himeyvxomy 0ozogipromy npagi 00OKmpuHa icmomuoi 3minu 006CmaguH KOHYenmyanizo8ana y maxKux acnex-
max: CMopoHu He YKAAAU O 00208ip, AKWO BOHU 3HAMU OU NPO HACMAHHA MAKoL 3MiHU, 1 01 0OHIEl cmopoHu Oyno 6
HeCcnpaseoausuM 8iOMO8IAMU IHWill CMOPOHI 8 0Y0b-AKill 3MiHI 0o2080py. Himeyvkuil nioxio 6ye nputinamuii y 6azea-
MbOX NPOEKMAX 2apMOHI3aYii 00208IPHO20 NPABA HA MIXCHAPOOHOMY piHI, 30kpema 6 IIpunyunax egponeiicbko2o 0020-
sipnoeo npasa, [lpoexmi 3aeanvuoi cucmemu koopournam (DCFR), [Ipunyunax miscHapoOHUux KomMepyiuHux 002080pis
YHIJIPVA.

YV ¢ppanyysexomy, aneniticoxomy ma HimeybKoMy YUBLIbHOMY 3AKOHOOABCNBI 6CIMAHOBIEHO MPU Pi3Hi NidXoou
00 8UNAOKI6 HEMONMCIUBOCTT BUKOHAHHS 00208IPHO20 30008 A3aHHA AK BUHAMOK i3 3acadu pacta sunt servanda: cmo-
POHU He 36INbHAIOMbCA 8i0 0008 A3KY UKOHAMU 30008 S3AHH, AKWO B0HO He CIAL0 HEMONCIUBUM, K BUHAMOK Uepe3
HeMOJCIUGICb Y OesIKUX 8UNAOKAX, A60 K OKpeMUll GUHAMOK.

OcHo8HOI0 nPOOIEMOIO Cb0200€EHHS € BIOCYMHICMb BU3HAYEHHS NOHAMMA ICIOMHA 3MiHA 0OCMABURY 8 YKDa-
iHCbKOMY 3aKOHOOA8CMBI ma cy008ill npakmuyi, Wo NOCUTIOE NPABO8y HegusHayeHicmb. 3 02120y Ha HedimKicmb il
Kpumepiig y 6invuiocmi 6unaokie cyou He GU3HAIOMb 3MIHY 0O0CMABUH, HA AKI NOCUNAEMbCS CMOPOHA, ICMOMHOIO.

3axonooascmeo 6azamevox 0epicas i MidCHAPOOHe M AKe NPA8o HAOAIMb CYOAM NOBHOBANCEHHS 3IMIHI08AMU
abo pospusamu 00208ip y pasi icMomHoOI 3MiHU 0OCMABUH.

Kniouoei cnosa: icmomna smina ob6cmasum, smina 002080py, po3ip8anHs 002080py, 00208ip, YUGiibHe NPaso.
Savanets L., Poperechna H.

The doctrine of hardship in contract law: comparative study
The article analyzes the doctrine of hardship in the contract law of Ukraine, France, Germany, England.
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The grounds for modifying or terminating the contract due to a hardship are analyzed. A comparative analysis of the
court’s powers to modify the contract in connection with a hardship is carried out. In French civil law the doctrine of
I’imprévision covers all situations in which a party’s contractual obligations have become harder and more onerous
to perform because of an unforeseen event posterior to the conclusion of the contract. The conception of hardship was
introduced to Ukrainian Civil Code in 2004 for provide the contractual parties to overcome the negative impact of a
change of circumstances that was unforeseeable at the time of the conclusion of the contract and renders performance
excessively onerous for one of them. This provision is aimed, on the one hand, to restore the balance of interests in
contractual relations and to reduce risks, and on the other hand, to keep the contract, as far as possible, preference given
to the adaptation of the contract over its termination. Unfortunately, the case law indicates difficulty in implementing
the provision of hardship.

In English law doctrine is formed the concept of frustration. The only remedy for frustration in common law
is termination of the contract; and termination is permanent — English law does not recognize partial frustration nor
temporary frustration.

German doctrine of hardship has been conceptualized into three aspects requiring a change of circumstances,
the parties would not have concluded the contract if they had been aware of this change, and it would not be equitable
for one party to deny the other party any amendment of the contract. German approach has been adopted in many
harmonization projects and international instruments of contract law, in particular Principles on European Contract
Law, Draft Common Frame of Reference, UNIDROIT Principles of International Commercial Contracts.

In French, English and Germany law is established three different approaches to cases of contractual
impossibility as an exception to pacta sunt servanda: contractual parties are not discharge unless performance has
become impossible; as exception for impossibility to some cases; or as separate exception.

The main problem nowadays is the lack of definition of “significant change of circumstances” in Ukrainian
legislation and case law. Such a rule seems to increase legal uncertainty as the criteria of its implementation are vague
and have not yet been firmly and precisely defined by case law. In most cases, the courts do not recognize the change of
circumstances referred to by the party as significant.

Ukrainian civil law doctrine defines “significant change of circumstances” as change of circumstances that
did not depend on the will of parties and was the result of certain actions from the outside; and contains four features:
was unforeseeable at the time of the conclusion of the contract, its duration and inevitability, arise without fault of the
parties.

The law of many states and international soft law gives courts power to modify or terminate the contract in case
of change in circumstances. French Civil Code not contains certain grounds in the event of change in circumstances
to modify or terminate the contract. They are the same as in case of contract modification or termination by parties.
In contrast, Ukrainian legislator decreases significantly judicial intervention in contractual relations. The power
of Ukrainian courts to modify the contract is based on the general principles of contractual freedom, if parties in
contractual terms lay down modification the contract in case of change in circumstances that was unforeseeable at the
time of the conclusion of the contract renders performance excessively onerous for a party.

Keywords: hardship, modify of contract, termination of contract, contract, civil law.

Formulation of the problem. The doctrine of hardship in Ukrainian and foreign civil laws constitutes
an exception to the general principle of contract law pacta sunt servanda. It covers situations harder and onerous
to perform contractual obligations by the party owing to an unforeseen event posterior to the conclusion of the
contract. The legal consequences for hardship, the court’s powers to modify and terminate the contract in different
legal systems in the word are divers. The comparative analyses the doctrine of hardship in the contract law of
Ukraine, France, Germany, England allows to find them and to improve contract law in this area.

Analysis of resent research and publications. In the article authors are taking into account the works
of E. Boursican, B. Fauvarque-Cosson, G. Wicker, A. Downe, T. Lutzi, R. Cabrillac, J. Dewez, R. Momberg,
E. McKendrick, H. Résler, J. C. Dastis, D. Philippe, V. Honcharenko, T. O. Rodoman, V. Prymak, Ph. Ridder, M.-
Ph. Weller, and others.

The purpose of the article is to comparative study of the doctrine of hardship in Ukraine and French,
Germany, England contract law.

Presentation of the main research material. The doctrine of /’imprévision as exception to the principle
pacta sunt servanda, well known for French administrative law was introduced in French civil law by the new
article 1195 French Civil Code. It is one of the main innovations of the Ordinance 0. 2016-131 on the reform of
contract law, the general regime and the proof of obligations [1], which allows the renegotiation or termination of
a private-law contract in case of hardship. In the absence of legal provisions, judicial case-law had up until now
rejected this principle [2, p.75; 3, p.33]. L’imprévision is usually seen as encompassing all situations in which
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a party’s contractual obligations have become harder and more onerous to perform — although not impossible
— because of an unforeseen event posterior to the conclusion of the contract [4, p.53]. Reforming this area of
law required the French legislator to strike a new balance between, on the one hand, the principle of pacta sunt
servanda and the legal certainty that is usually ascribed to it and, on the other hand, the idea of contractual
solidarity and fairness that lies at the foundation of every exception for imprévision admitted elsewhere [5, p.90].
The conception of hardship is new for Ukraine civil law too. It was introduced in legislation in 2004 by Ukrainian
Civil Code to provide the contractual parties to overcome the negative impact of a change of circumstances that
was unforeseeable at the time of the conclusion of the contract and renders performance excessively onerous for
one of them. This provision is aimed, on the one hand, to restore the balance of interests in contractual relations and
to reduce risks, and on the other hand, to keep the contract, as far as possible, preference given to the adaptation of
the contract over its termination. Unfortunately, the court practice in Ukraine indicates difficulty in implementing
the provision of hardship. Practically, cases about adaptation or termination the contract by the court in the event
of change of circumstances are absent.

Legal systems that already allow an exception to pacta sunt servanda for cases of impossibility may take
one of three different approaches to cases of imprévision: they may not discharge the parties unless performance
has become actually impossible; they may extend the existing exception for impossibility to (some of) these cases;
or they may develop of separate exception. These different approaches have been taken in French, English and
Germany law, respectively [5, p.94; 6, p.326; 7, p.287; 8, p.197].

The rules of English law governing changes of circumstances during the lifetime of the contract are in
some respects more limited than those in many civil law systems. In consequence, parties are generally advised to
make specific provisions in their contract for possible future events which might affect the balance of the bargain
— often under the name of «force majeure» or «hardship» clauses — and negotiated commercial contract to very
commonly contain such provisions in order to avoid the operation of the general legal rules. However, there can
be some difficulties with the operation of such clauses. From the second half of the nineteenth century the courts
developed the doctrine of ‘frustration’ [9, p.252]. English doctrine of frustration was developed in a case involving
impossibility, English judges did not see much of a problem to extend it to cases where performance had not
become literally impossible but would not serve the intended purpose or otherwise be something entirely different
from what the parties had in mind when concluding the contract. Based on that reasoning, the English courts have
applied the doctrine of frustration where supervening circumstance had rendered performance more burdensome
to a degree that it would be fundamentally different from what was originally agreed [5, p.98].

Under English common law, the term frustration of contract includes at least three different situations: the
case where performance has become physically or legally impossible, the case where performance has become
impracticable (i.e. extremely onerous or difficult), and the case where a counter-performance has lost its value to
the creditor (frustration of purpose) [10, p.123]. Frustration operates automatically irrespective of the wishes of the
parties [11, p.38], and must be outside the parties’ control: it must have occurred «without default of either party»
[12, p.256]. Otherwise, in particular change of circumstances that was foreseeable at the time of the conclusion of
the contract or if change of circumstances was caused by one of the parties, it will mean as a breach of contract by
that party, and not as frustration.

The only remedy for frustration in common law is termination of the contract [13, p.158]; and termination
is permanent — English law does not recognize partial frustration (termination of any part of the contract) nor
temporary frustration (suspension, rather than permanent termination). The court has no power to adjust the terms
of the contract to reflect the changed circumstances [14, p.506]; and, unless it is possible to resolve the difficulties
which arise following the changed circumstances by interpretation of the contract or by implication of a term on
the facts, the court can give no relief where there is a change of circumstances which falls short of frustration
[12, p.259]. Frustration terminates the contract which effect from the time of the frustrating event: if a contract is
frustrated, each party is released from any further obligation to perform [15, p.487; 16, p.81-83]. Rather, the parties
will often negotiate a new contract with different terms and conditions [17, p.191].

The German approach to ['imprévision is based on a doctrine of disappearance of the basis of the
transaction which is entirely separate from the doctrine of impossibility. German courts had started to regularly
apply this doctrine and after the reform of German law of obligation in 2002 it was codified and introduced
into BGB (§ 313). Although they were aware of the concept of the clausula rebus sic stantibus, the legislator of
the BGB decided not to incorporate a general provision dealing with charging circumstances in an effort not to
undermine the principle of pacta sunt servanda [5, p.99-100]. The principle of good faith was the basis for the
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case law on change of circumstances [18, p.98; 14, p.489-491] before its codification into BGB after the reform of
German law of obligations.

German doctrine of hardship has been conceptualized into a three-prong test, requiring a factual element
(i.e. a change of circumstances), a hypothetical element (i.e. the parties would not have concluded the contract
if they had been aware of this change), and an equitable element (i.e. it would not be equitable for one party to
deny the other party any amendment of the contract). When these elements had been established, one party could
demand from the other what the parties would have agreed if they had been aware of the risk and the contract had
been amendment accordingly; (only) if the other party refused this or an amendment where not possible, the party
for which performance had become more onerous could terminate the contract [5, p.101-102]. German approach
has been adopted in many harmonization projects and international instruments of contract law. Art.6:111 PECL,
II1.-1:110 DCFR, 6.2.3. UNIDROIT Principles all allow the courts to amend or terminate a contract if performance
become so onerous because of an expectation change of circumstances that it would be manifestly unjust to hold
the debtor to the obligation with preference given towards the amendment of the contract [19]. Yet, unlike the
German case law, they all require an attempt to renegotiate the contract before the courts may intervene [5, p.103].
The UN Convention on Contracts for the International Sale of Goods (hereafter CISG) does not include a provision
for a change of circumstances or the adjustment of contracts. But art.79 (1) CISG provides a narrow exception to
the no-fault principle of the CISG [20, p.293-337].

The traditional French approach to imprévision is notorious for its uncompromising adherence to pacta
sunt servanda. It is perfectly illustrated by the Cour de cassation s leading decision in Canal de Craponne, where
the owner of a channel asked the courts to increase the charges that where due to them by the adjoining owners
in exchange for their obligation to maintain the channel under contracts concluded in 1560 and 1567, which had
become entirely derisory in 1876. While the lower courts allowed the claim and modified the contract, expressly
admitting an exception to the principle of pacta sunt servanda for contracts that are executed over a certain period
of time, the Cour de cassation overruled the decision, pointing out that Article 1134 reproduced a general and
absolute principle that applies to all contracts, including those entered into before the Code civil was enacted.
Thus, it was not the task of the courts, however fair they thought their decision to be, to modify a contract and
replace freely negotiated terms [5, p.94-95; 21].

French courts based on the general principle of good faith [14, p.501; 5, p.108] imposed in case of
l‘imprévision to renegotiate contracts to rebalance disproportionate contractual duties where both parties had
agreed on it, or termination of the contract. The concept of [‘imprévision applies if new circumstances that are
beyond the control of the parties and that were unforeseeable arise, rendering the contract substantially more
burdensome or substantially altering the economic balance between the obligations. The same approach is in the
Belgian legal discourse [22, p.101; 10, p.123].

The application of hardship is strictly restricted as in French Civil Code as in Ukrainian Civil Code.
According to art.1195 French Civil Code it involves the presence of four conditions:

1) change of circumstances;

2) that was unforeseeable at the time of the conclusion of the contract;

3) which renders performance excessively onerous for one party of a contract;

4) such party had not accepted the risk of change of circumstances.

Only the combination of all these conditions give party right to ask the other contracting party to renegotiate
the contract. The first party must continue to perform his obligations during renegotiation.

Ukrainian Civil Code also gives preference for parties independently solve to modify or terminate the
contract in the event of a significant change of circumstances which the parties were guided at the conclusion of
contract. Such variant of parties’ behavior rooted in the principle of good faith, and allows solving the problems
associated with change of circumstance by parties agree. It means as special way to protect property interest of
the party violated not by another contractual party, but due to unforeseeable change of circumstances [23, p.313;
24, p.118].

The main problem nowadays is the lack of definition of ‘significant change of circumstances’ in legislation
and case law. Such a rule seems to increase legal uncertainty as the criteria of its implementation are vague and
have not yet been firmly and precisely defined by case law. In most cases, the courts do not recognize the change
of circumstances referred to by the party as significant. Juridical practice in Ukraine shows that such change of
circumstances as global financial crisis [25, p.28; 26, p.65], effect of drop in value of currency, business failure,
business (commercial) risks, termination of marital relations means by the court as not significant. The notion of
‘significant change of circumstances’ is an evaluative category [27; 28, p.101; 29; 30, p.46]. Article 652 (1) lays
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down rule to determine the significant change of circumstances as circumstances have changed so much that if the
parties could provide it, they would not have concluded the contract or have concluded the contract on other terms.
Civil law doctrine defines ‘significant change of circumstances’ as change of circumstances that did not depend on
the will of parties and was the result of certain actions from the outside [31, p.706-716]; and contains four features:
was unforeseeable at the time of the conclusion of the contract, its duration and inevitability, arise without fault of
the parties [32, p.46].

Sometimes one equates hardship to impossibility [33, p.564-565], intrinsically these clauses tend to deal
with similar situations [34, p.456], but the difference between them lies in diverse consequences, in particular
legal and factual. The hardship suggests that the performances of contract may still be possible, although
excessively onerous for the debtor, whereas in the situation covered by impossibility the circumstance has caused
an insurmountable obstacle to performance. The consequences of impossibility will stress suspension of the
obligations lead to the end of the contract and relief the defaulter of liability (art.617 Ukrainian Civil Code). The
hardship clauses will be focused on re-negotiation, gives to court the choice of revising the terms regulating the
obligation or put an end to it.

Of course, there is sometimes a very fine line between a performance which is only possible by totally
unreasonable efforts, and a performance which is only very difficult even if it may drive the debtor into bankruptcy.
It is up to the court to decide which situation is before it [19].

Ukrainian Civil Code in art.652 (1) establishes two types of limits to modify or terminate the contract
by parties in case of hardship. One of them is contractual terms. Parties can provide for those in the contract
using hardship clauses. In the light of freedom of contract, their construction and application take precedence
over codified objections dealing with impossibility and unforeseen circumstances [35, p.373-374]. There is a
subjective limitation. Another, objective limitation is connected with certain type of contract and obligation. For
instance, according to nature of insurance contract, occurrence of insurance events cannot be considered as bases
for modification or termination the contract at the request of the insurer in hardship.

In the case of refusal or the failure of renegotiations or termination the contract Ukrainian law and French
law move in the same direction. To both lawmakers allow the judge to either amend or terminate a contract if an
unforeseeable change of circumstance has made performance considerably more onerous. However, the judge
power in the case of hardship is not the same.

It should be noted that law of many states, in particular: Italian, Dutch codified power the court amend
or terminate a contract; Australian and Swiss courts seem to apply a similar rule, without the legislators having
codified it; German, Austrian, Greek, Portuguese, Italian, Danish, Finnish and Swedish courts have the power
to modify the contract; and international soft law (PECL (art. 6:111), UNIDROIT Principles (art.6.2.1 to 6.2.3),
DCEFR (art. III.- 3:502)) gives courts power to modify or terminate the contract in case of change in circumstances.
In Europe, it seems that only Belgium, Luxembourg, United Kingdom do not fully recognize the judicial power
to modify or terminate the contract when there has been an exceptional change of circumstances [36, p.68; 37,
p.74-75].

From analysis of art.652 (2) Ukrainian Civil Code and art.1195 French Civil Code follows that court have
a power to revise the contract or put an end to it only if negotiations failed. In Ukrainian Civil Code same kind
of provision conditioned by general rule that modify or terminate the contract can be allowed only by the parties’
consent (art.651 (1) Ukrainian Civil Code) and binding force of contract for parties (art.629 Ukrainian Civil Code).
In decision of Supreme Court of Ukraine speaks that court have a power to modify or terminate the contract only if
negotiations failed [38]. This provision imposed an obligation on contracting parties to enter into negotiations with
a view to modify the contract or its termination: damages could be awarded for loss caused by a refusal to negotiate
or by breaking off negotiation’s contrary to good faith and fair dealing. This technique, at first view, might seem
as being undesirably complicated and heavy. Yet, this provision will protect the courts from excessive congestion.

French Civil Code not contains certain grounds in the event of change in circumstances to modify or
terminate the contract. They are the same as in case of contract modification or termination by parties. In contrast,
Ukrainian legislator decreases significantly judicial intervention in contractual relations. Moreover, courts modify
the contract in strictly defined cases. We agree with Andreeva that priority of termination under modification
of contract rooted in dispositive of civil law and the principle of contractual freedom [32; p.48]. Indeed, if the
parties agreed to modify the contract, they would not have asked the court to set about contract adaptation. The
modification of contractual terms by court necessitates to perform the obligations by parties, which have not been
freely concerted.
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The art.652 (2, 4) Ukrainian Civil Code places strict limits on the powers of the court to modify or terminate
a contract owing to change of circumstances [39]. We dare to suggest that Ukrainian lawmaker proceeded on the
bases that if the changes of circumstances are not strictly controlled, undermine fundamental principles of the law
of contract and the stability of contractual relations.

According to art.652 (2) Ukrainian Civil Code court have a power to terminate the contract if plaintiff will
prove the presence simultaneous the following conditions:

1) while concluding the contract parties thought that such change of circumstances would not occur;

2) change of circumstances is due to the conditions which the concerned party failed to remove after their
emergence in spite of all its diligence and prudence;

3) performance of the contract would disturb the balance of the parties’ property interests and would
deprive the concerned party of everything it expected to get while concluding the contract;

4) the essence of the contract or customary business practices do not result in the risk of the circumstances’
change to be rely by the concerned party.

There are few court decisions in favor of the plaintiff in court practice, seeing impossibility for party,
whom ask court to determine the contract to prove all of the above.

In keeping with French and Ukraine law the court will not be limited to end the contract, but may also
modify the contract at the request of one of the parties. The modification must be aimed at making the obligation
reasonable and equitable in the new circumstances. Any modification must only be such, however, as will make the
obligation reasonable and equitable in the new circumstances. It would not be reasonable and equitable if the effect
of the court’s order were to introduce a new hardship or injustice [19]. While, the French Civil Code not determined
exceptions for court power to modify the contract, the Ukrainian Civil Code contains it. The modification of the
contract by the court due to significant change of circumstances shall be allowed upon in unique cases when (1)
termination the contract contradicts the public interests or (2) entails the parties’ losses substantially exceeding the
expenses for performance the contract under terms changed by the court. However, the question remains how to
identify and agree on those terms even in court [40, p.117].

An interesting issue is a power of Ukrainian courts to modify the contract outside of the above cases.
It appears to be based on the general principles of contractual freedom, if parties in contractual terms lay down
modification the contract in case of change in circumstances that was unforeseeable at the time of the conclusion
of the contract renders performance excessively onerous for a party.

Based on the above the practical impact would be have issue of interpretation by courts the powers
conferred upon French Civil Code in the case of refusal or the failure of renegotiations by parties in change of
circumstances. The feasibility of assessment the French Civil Code new provision as rule increments significantly
judicial intervention in contractual relations only time and case law will show.

The art. 652 (3) Ukrainian Civil Code sets out the exception of general rule upon consequences for
contractual parties in the case of termination, according to which parties have no right to claim the return of what
has been performed by them under an obligation prior to the moment of termination the contract. If the contract
was terminated by the court due the significant change of circumstances the court upon the request of any party
shall determine the consequences of the contractual termination based on the necessity to fairly distribute the
expenses between the parties incurred in connection with performance of the contract.

Conclusions. Comparative study of the doctrine of hardship in French, English, Germany and Ukraine
contract law allows to form the following conclusions. In French civil law the doctrine of [ imprévision covers all
situations in which a party’s contractual obligations have become harder and more onerous to perform because
of an unforeseen event posterior to the conclusion of the contract. The conception of hardship was introduced to
Ukrainian Civil Code in 2004 for provide the contractual parties to overcome the negative impact of a change
of circumstances that was unforeseeable at the time of the conclusion of the contract and renders performance
excessively onerous for one of them. This provision is aimed, on the one hand, to restore the balance of interests in
contractual relations and to reduce risks, and on the other hand, to keep the contract, as far as possible, preference
given to the adaptation of the contract over its termination. Unfortunately, the case law indicates difficulty in
implementing the provision of hardship.

In English law doctrine is formed the concept of frustration. The only remedy for frustration in common
law is termination of the contract; and termination is permanent — English law does not recognize partial frustration
nor temporary frustration.

German doctrine of hardship has been conceptualized into three aspects requiring a change of circumstances,
the parties would not have concluded the contract if they had been aware of this change, and it would not be
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equitable for one party to deny the other party any amendment of the contract. German approach has been adopted
in many harmonization projects and international instruments of contract law, in particular Principles on European
Contract Law, Draft Common Frame of Reference, UNIDROIT Principles of International Commercial Contracts.

In French, English and Germany law is established three different approaches to cases of contractual
impossibility as an exception to pacta sunt servanda: contractual parties are not discharge unless performance has
become impossible; as exception for impossibility to some cases; or as separate exception.

The main problem nowadays is the lack of definition of ‘significant change of circumstances’ in legislation
and case law. Such a rule seems to increase legal uncertainty as the criteria of its implementation are vague and
have not yet been firmly and precisely defined by case law. In most cases, the courts do not recognize the change
of circumstances referred to by the party as significant.

Civil law doctrine defines ‘significant change of circumstances’ as change of circumstances that did not
depend on the will of parties and was the result of certain actions from the outside; and contains four features:
was unforeseeable at the time of the conclusion of the contract, its duration and inevitability, arise without fault of
the parties.

The law of many states and international soft law gives courts power to modify or terminate the contract
in case of change in circumstances. French Civil Code not contains certain grounds in the event of change in
circumstances to modify or terminate the contract. They are the same as in case of contract modification or
termination by parties. In contrast, Ukrainian legislator decreases significantly judicial intervention in contractual
relations. The power of Ukrainian courts to modify the contract is based on the general principles of contractual
freedom, if parties in contractual terms lay down modification the contract in case of change in circumstances
that was unforeseeable at the time of the conclusion of the contract renders performance excessively onerous for
a party.
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BorHeBa niaroToBKa CTYAEHTIB creuianbHOCTi «[1IpaBOOXOPOHHA AiSNbHICTb» 3 BUKOPUCTAHHAM E/IEMEHTIB ...

enemMenmie MemoouKy Ool06020 XOpMuUH2Y HA PI3HUX emanax HA84aHHs 802HEe80I Ni020MOBKU AK CKAA0080I YACMUHU
nio2omosKu MaubymHix cnigpoOIMHUKIE NPABOOXOPOHHUX OpP2aHis. 3pobIeHO BUCHOBOK, WO 602HEBY NIO2OMOBKY HeoD-
XIOHO n06GYOy8amu Ha OCHOGI 3HAHb A NPAKMUYHUX HABUYOK U000 NOPAOKY I NPAGUI 6UKOPUCTIAHHS A 3ACMOCYBAHHS.
602HENAbHOI 30poi, 3ax00i8 be3nexu nio Yac noeoodceHHs 31 30poceto. I axwo maubymuiu noriyelucvkull He 6yde 3Ha-
mu ma 8o100Iimu X04 OOHIE 3 meM KypCy, mo 8 ybomy 0yoe UAGIIMUCS 1020 Henpopecionanizm ma HeQOCKOHAICMb
3HAMb 3 B02HEBOI NIO20MOBKU.

Knrouosi cnosa: noniyeiicokutl, 602He8a nid2omogka, 602HenaIbHa 30pos, nocmpin, mabenvha 30pos, opmy-
6AHHS YMIHb, HABUYOK, MEMOOUKA HABYAHHS, OOUOBUI XOPMUHE, CILHCO08A NIO2OMOBKA, NCUXOLOIUHA 20MOGHICMYb.

Melnyk I., Kanyuka V., Bohaychuk V.

Fire training of students specialty «Law Enforcement Activity» with the use of elements of combat horting
methods

The issues of methods of forming students ’specialties “Law Enforcement Activity” skills and abilities to possess
firearms are investigated in the article. It is justified that the study of the basics of shooting is closely related to the
study of the material part of the weapon, techniques and rules of shooting. Emphasis is placed on the use of elements of
combat horting techniques at different stages of fire training, as part of the training of future law enforcement officers. It
is concluded that fire training should be built on the basis of knowledge and practical skills on the procedure and rules
of use and application of firearms, safety measures when handling weapons, the material part of the weapon. If the future
police officer will not know and master at least one of the topics of the course, it will appear his unprofessionalism and
imperfect knowledge of fire training. Due to the increased danger of law enforcement officers, the threat to their lives and
health, the police of foreign countries have long been conducting special training to ensure personal safety («security
managementy). The need to study a separate topic on security management with students has been identified. It is
substantiated that the proposed and generalized recommendations on fire training of future law enforcement officers are
not exhaustive. If there is a training program taking into account the individual characteristics of future law enforcement
officers who are trained in fire training, these recommendations may be changed. At the same time, the law enforcement
officer must be psychologically ready to use firearms against the offender, and he must be confident in the legitimacy of
the use of firearms in such a situation.

Keywords: policeman, fire training, firearms, shot, service weapon, formation of abilities, skills, training
methods, combat horting, service training, psychological readiness.

ITocranoBka npodemMu. B cyuacHux yMmoBax B YKpaiHi MPOCTEKY€eThCS 3HAYHE 3POCTAHHS KUIBKOCTI
TSDKKHX 3JI0YHMHIB, TTOB’S3aHUX 13 BUKOPUCTAHHSAM BOTHEMAIBHOI 30poi. Ha 3arampHy KprMiHOTEHHY CHUTYAIlilO B
CYCHIJIBCTBI BIUIMBA€ HEKOHTPOIbOBAHE MOIIUPEHHS 30poi, OoenpunaciB, BUOyXOBUX PEUOBHH i BUOYXOBUX NPH-
cTpoiB. BinnoBimHo 10 0imiHHUX CTATUCTUYHUX JaHUX KITBKICTh MPABOMIOPYIICHB 13 3aCTOCYBAaHHIM BOTHETIAb-
HOi 30poi Ta BUOYXiBKH IIPOTATOM OCTaHHBOTO POKY 301IbIIMIAcs Maiike B Tpu pasu [1]. 3a oIliHKaMu eKCIepTiB,
MU HiATPUMYEMO TaKy TyMKY, IPUYAHOIO TAaKOTO CTaHY CIIPaB € HETOCKOHAINH KOHTPOJIb 32 IEpEeMilICHHSIM 30poi
Ha TepHuTopii Ykpainu [2, c. 126]. B iux yMoBax BUHHKA€ HEOOXiAHICTh Y MiJBUIICHHI PiBHS BOTHEBOI i ATOTOBKU
MaiOyTHIX CHEIaliCTIB MPaBOOXOPOHHHUX OPTaHiB.

AHaJii3 ocTaHHIX J0cTiTKeHb i my0sikaniii. Okpemi aclieKkTH MiABUIICHHS PiBHSA BOTHEBOI MiJATOTOBKH
nmocnipkyBanics y npaisx M. 1. Anydpiea, C. B. banaxa, O. A. byxrisposa, B. JI. ['puniyka, B. P. bynaueka, I.
H. Bynar’smm, 1. C. Bunspuyxa, O. P. €psomenxo, E. A. Hocumisa, FO. A. Jlanyrinoi, M. A. Umins ta in. OgHak
y Cy4acHHX yMOBaX HEOOXIJHO BIOCKOHAIUTH PIBEHb TAKOI MIATOTOBKU 3 BUKOPHCTAHHSIM EJIIEMCHTIB MCTOIUKH
00I10BOTO XOPTHHTY.

MeTo10 CTATTI € TOCITIHPKEHHS METOTUKH BOTHEBOT i ITOTOBKU MaiOyTHIX CIEIiaTiCTIB TPABOOXOPOHHUX
OpraHiB Ta OOTPyHTYBaHHs HCOOXiTHOCTI BUKOPUCTAHHS €JIEMEHTIB 60H{0BOT0 XOPTHHTY SIK CKJIa{0BO1 ITpodeciiHOi
KOMIIETEHTHOCTI.

Bukjaag ocHOBHOro marepiajy gociigixeHHs. BorHeBa migrotoBka siK CkiagoBa mpodeciitHoi
KOMITETCHTHOCTI MalOYTHIX CIEI[iaiCTIB MPAaBOOXOPOHHUX OPTaHiB, MOBHHHA PO3BUBATH: HABUYKH OJTMCKaBHYHOT
MiATOTOBKH JI0 CTPiNBEOM; BMIHHS BIIyYHO BPakaTH I[JIb; BIICBHEHICTh Y CO01, BPiBHOBAXEHICTh, BUTPUMKY, BMiH-
HS CTPUMYBAaTH EMOIIHHY HANPYKEHICTh, BOJBOBI SKOCTI (IIJICCIPIMOBaHICTD, PIIIydicTh); IIBUAKICTD (aIeKBaT-
HICTB) peaKiiii Ha MOBEIIHKY OTOUYIOUMX Ta OKPEMHUX IIPAaBONOPYIIHUKIB; BMiHHS IPUMMAaTH IPaBIIbHI PillICHHS
B HaIlPy>KCHUX CUTYaIlisIX Ta MPaBOMIPHO 3aCTOCOBYBAaTH BOTHENANBHY 30poto. Taka miAroToBKa Mae OyTH CHCTe-
MOIO TICBHUX 3HaHb Ta HaBUUOK, sIKi HEOOX1IH1 JUIsi BUKOHAHHS NMPOQeciiiHoi MPaBOOXOPOHHOI AiSIIBHOCTI.

BpaxoByroun BenHUE3HY BiMOBINATIBHICTD, SKY MOKJIAJA€ Ha MOJIICHCHKOTO MpaBo Ha 30epiraHHs, HO-
CIHHS, 3aCTOCYBaHHS 1 BUKOPUCTAHHS BOTHEMAIBHOI 30p0i, AepskaBa 3abe3mneuye HaJCKHY MiArOTOBKY IHOMIIEeH-
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

CBKHX IIIOJIO BITPABHOTO Ta OE3IMIEYHOTO MOBOKCHHS 3 HEI0, a TAKOXK MPaBOMipHOTO 11 3actocyBanHs [4]. Taky mia-
TOTOBKY MPOBOJATH HA 3aHATTAX 3 AMCUUILTIHU «OCHOBH BOJIOJiHHS 30pPO€I0 Ta BOrHEBA MiATOTOBKA» BiJIMOBIIHO
JI0O BUMOT 3aKOHOJIABCTBa YKpaiHH, a Takok [1oJokeHHs Mpo opraHizaiio ciay)00BOi MiJATOTOBKH MpAaIliBHUKIB
HamionansHoi mominii Ykpainu.

Merta BUKITaJJaHHS HaBYAIIbHOT JUCIUILTIHU «OCHOBH BOJIOAIHHS 30pO€I0 Ta BOTHEBA ITiITOTOBKA» TaKa:
3a0e3MeueHHs MiArOTOBKY (PaxiBLiB 3 MPaBOOXOPOHHOI MiSUIBHOCTI, 34aTHUX €()eKTUBHO, MAKCUMAJIbHO O€3eUHO
it ceOe Ta TPOMaJIsH MOBOIUTHCH 3 BOTHENAIBHOIO 30POET0, a TAKOXK (PEKTUBHO 3aCTOCOBYBATH Ta BUKOPUCTO-
BYBaTH 11 y BHIAJIKaX, KOJIH JUIS [IbOTO BUHUKAIOTH IIPABOBI IiICTABH.

OCHOBHI 3aBJIaHHS BUBYCHHS TUCHUILTIHN « OCHOBHU BOJIO/IHHS 30pO€0 Ta BOTHEBA MMiATOTOBKA» TaKi:

— chopMyBaTH y CTYIEHTIB CTiIKI HaBUUKH BIYYHOI CTPLIBOM 31 cTpienpkoi 30poi 3a yMOBaMH BIIpaB
Kypcy CTpiiib0;

— HaBYUTH CTYJEHTIB 0€3MEYHOMY MOBOIXKEHHIO 3 BOTHENAIBHOIO 30POEI0;

— c(hopMyBaTH y CTYICHTIB TEOPSTUYHI 3HAHHS 3 MaTepiaibHOl YACTHHU W TAKTUKO-TEXHIYHUX XapaKTe-
PHUCTHK CTpiJIel[bKOi 30p0i, a TaKOXK 0COOIMBOCTEHN TEXHIKM 1 TAKTUKH CTPUILOM B PI3HUX YMOBAX;

— HABYMTH CTYJCHTIB IPUHAOMaM JOTIISTY 3a 30pO€r0, MPUBEACHHS 11 10 HOPMaJILHOTO OOIO.

HaiiMeHyBaHHS Ta ONTUC KOMIIETEHTHOCTEH, (POPMyBaHHs KOTPUX 3a0e3Ieuy€e BUBYCHHS TUCIUTLTIHH.

— 3[IaTHICTH 3aCTOCOBYBATH 3HAHHS y MPAKTHYHUX CUTYAIisX.

— 3/IaTHICTH y Niepe0ayeHnx 3aKOHOM BHIIaJKaX 3aCTOCOBYBATH 3aco0M (Di3MYHOTO BILIMBY, CHELialbHI
3aco0M Ta BOTHEMAIBHY 3000, TAKTHYHI MPUHOMH ITiJ] 4ac cy»)00BOi JisITHHOCTI B pa3i OTpUMaHHs iHpopMaIlii
4yl 6e3mocepeHbOro BUSBIECHHS O3HAK MPaBOIMOPYIIEHH NepeOyBaroyn Ha MICI MOJii Ta B IHIIUX CIYKOOBUX
CHUTYyaIlisIX, a TAKOX 3[aTHICTh HaJaBaTH JOMEANYHY JOIIOMOTY;

— 3JIaTHICTH 31 CHIOBATH KOHTPOJIb 32 JOTPUMAHHIM (i3UYHUMU Ta IOPUAUIHUMHU 0CO0aMU CIIeliaJIbHUX
MPaBWJI Ta TIOPSAKY 30€piraHHs 1 BAKOPUCTAHHS 3001, CrielialibHUX 3ac00iB 1HIMBITyadbHOTO 3aXUCTY Ta aKTHB-
HO1 000poHH, Ooenpunacis, BAUOYXOBUX PEUOBMH 1 MarepiajiB, IHIIMX MPEIMETIB, MaTepialiB i peuoBHH, Ha SKi
MOITUPIOETHCS IO3BITIbHA CHCTEMA.

OcBiTHS kKoMIIOHeHTa «OCHOBH BOJIOJIIHHS 30pO€I0 Ta BOTHEBA IMiJITOTOBKA» TiCHO MOB’s3aHa 13 OCBITHi-
MU KoMmroHeHTaMu «[lodinelickka isibHICTEY, « TaKTHKO-CIeIialibHA MiAroToBKay, «IIpodeciitHo-nicuxonoriyaa
MiJITOTOBKA MIPABOOXOPOHIIIBY.

3a pe3ynbraTaMu IMiJrOTOBKH 3 JUCHUTUTIHA «OCHOBH BOJIOMIHHS 30pO€I0 Ta BOTHEBA ITiITOTOBKAY CTY-
JIEHTH [IOBUHHI BMITH:

— 3aCTOCOBYBAaTH 3aXO0JIH, CIIPSMOBaH1 Ha YCYHEHHSI 3aIPO3H KHUTTIO Ta 3710pOB’10 (Di3MYHUX OCi0 1 myOmiu-
Hili 6e3meli, 110 BUHUKIIM BHACTIIOK KPUMIHAIBHOTO 3JI0YMHY YU aIMiHICTPATUBHOTO MPABONOPYILIECHHS;

— 3aCTOCOBYBATH IITaTHE 030pPOEHHS MiJPO3aiay (BOrHENMaabHy 30poro, CrelianbHi 3aco0u, 3acobu ¢i-
3UYHOI CHJIH); iHpopMaLiliHi cucTemMHu, 1HPOpPMALiiiHI TEXHOJIOT1, TEXHOIOT] 3aXHCTy JAaHUX, METOIH 0OPOOKH,
HAKOITMYCHHS Ta OI[IHIOBaHHA iH(OpMaIlii, iHpopMamiiHO-aHATITHIHOT poOOTH, 6a3n naHux (y T. 4 MIDKBIIOMYi
Ta MDKHAPOJIH1), OTIEpaTUBHI Ta ONepaTUBHO-TEXHIYHI 3ac00U, 311HCHEHHS ONIEPaTHBHO-PO3IIYKOBOI AISITBHOCTI.

3riHO 3 TPOrpaMoro, NMPEJAMETOM BHBYCHHS HaBYAJIbHO! JUCHUIUTIHA «OCHOBH BOJIOIHHS 30pO€r0 Ta
BOTHEBA MIATOTOBKa» € MarepiajibHa YaCcTHHA BOTHENAIbHOI 30poi, 110 3HaxoauThes Ha 030poeHHi B OBC, 3a-
raJIbHI MpaBUIIa Ta 0COOIHMBOCTI ii €(heKTUBHOTO 3aCTOCYBAHHS TpaIliBHUKAMU TOMIII{ TP BUKOHAHHI CITYKOOBUX
000B’A3KiB, a TAKOXK 3aX011 Oe3MeKH MpU MOBOKEHHI 3 Heto [5].

B nporpami miiroroBky MaitOyTHIX MpaIliBHUKIB MPAaBOOXOPOHHKX OPTaHiB 3 TUCIHILTIHA « OCHOBH BOJIO-
JIiHHS 30pO€I0 Ta BOTHEBA ITiJIrOTOBKa» JOIIILHO BHOKPEMUTH TaKy TeMaTHKy (puc 1).

Kypc cTpins06 31 cTpisienpKkoi 30poi I psIOBOrO Ta HAYaIBHUIILKOTO CKJIAy OpPTaHiB BHYTPIIIHIX CIIPaB
VYkpainu, 3arBepxeHnii HakazoM MBC Vkpaiau Ne334 Bix 36.04.2019 p. IlonoxxeHHs IbOr0 HaKa3y HEOOXiIHO
BHKOPHUCTOBYBATH JIJIS ITOCITIIOBHOTO HABYaHHS 3700yBaviB BUIIOi OCBITH BIy4YHil CTpiIBOi 3 micTONETa, ITYPMO-
BO1 PYIIHHULI (aBTOMATA), 10 HEPYXOMUX LiIAX. HaByanbHi cTpiibOM NPOBOAATHCS BACHD, Micis (Pi3MUYHOTO HaBaH-
taxeHHs [6]. Kypc cTpins6 oxorutroe 7 posaimis: 1. 3aranshi monoxkenns. 1. OpranizamiiiHa CKi1aqoBa IpoBeIeH-
HA cTpibO Ta 000B’s3kM iX yuacHukiB. III. ['apantyBanns 6e3nexu mig yac ctpiisd. IV. MarepianbHo-TexHIUHA
CKJaoBa cTpiib0. V. BUMoru 10 BUKOHaHHS BIIPAaB 31 CTPUILOH, KHIAHHS pyYyHHUX IpaHat. VI. YMOBH 1 mopsiok
BUKOHAHHS BIIPaB 31 CTPUIBOH, KHJAHHS PYYHUX TpaHAT Ta NOPSIOK iX omiHioBaHHA. VII. YMOBH 1 mOpSIOK BU-
KOHaHHS HOPMAaTHBIB 3 BOTHEBOT ITiITOTOBKH Ta iX OI[IHIOBaHHS.
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Tema 1. IcTopist po3BHTKY cTpinenbkoi 36poi. KopoTtki

BiIOMOCTI i3 BHYTPIIIHBO] i 30BHIIIHBOT GamiCTHKH.

3aranbHe MOHATIA PO BOTHENANBHY 30por0. OCHOBH
CTPLILEGH 3i cTpinenpkoi 36poi .

Tema 2. ITpaBoBi miicTaBH i MOPSIOK 3aCTOCYBAaHHSA Ta
BHKOPHCTAHHS BOrHenanbHoi 30poi. 3axonn 6e3reku npu
IOBOJIKEHHI 3 BOTHETIAILHOIO 30POEIO.

IAroTOBKA»

.

Tema 3. ITicToneTH, O CTOATH HA 036POEHHI B OpPraHax Ta
ninposaitax HartionansHol mominii Vipainn. MarepiansHa
yacTuHa mcronera Makaposa. Marepianbia yacTHHA
mictonetiB «DopT».

Tema 4. JToBroctBoNbHA 30p0s, IO CTOITH HAa 030pOEHHI B
opranax Tamiaposaitax HamionansHoi nmomimii Yipaian
— MatepianpHa yacTiHa aproMara «Kanammnikosa». 1lITypmosi
reuHTiBKH "®OopT". CHailnepchKi TBUHTIBKH
"®opt".Creniansha 36pos. [Tommosa pymHuis "®opt 500",

.

BOJIOAIHHA 3
|

Tema 5. Ipuiiomu, npasiia cTpiibOH i BeIeHHS BOTHIO 3
mictoneta. IIpakTuydne BukoHaHHs Bnpasu 1 KC mwis cTpinsd
i3 micTonera.

Temaruika HaBuaibHOl AHcUUNAIHH «OCHOBH
GPOC}O Ta BOrHeBa 11

Tema 6. ITpuiioMiu Ta MpaBIUTH CTPUILOH 3 aBTOMATa
Kanamnnkosa AK-74.

Puc.1. Temaruka miaroToBKy MaiiOyTHIX NpalliBHUKIB TPABOOXOPOHHUX OPraHiB 3 JTUCHUILTIHU «OCHOBH
BOJIOJIIHHSI 30POEI0 Ta BOTHEBA ITiITOTOBKA

3rigno 3 ynHHIM Kypcom crpinsb Ta [Iporpamoro HapgansHOI qucnuiuting «OCHOBH BOJIOAIHHS 30pOEI0
Ta BOTHEBA MIITOTOBKA)» Mepen0aueH0 BUKOHAHHS CTYACHTAMH IIOYaTKOBUX BIIPAB 3 MHEBMATUYHOTO MiCTOJIETA Ta
MMHEBMATUYHOT TBHHTIBKH 3T1J1HO 3 MeTomnyHnMU pekoMeHaamisMu 3 PRS (cTpink0a 3 HecTaHmapTHUX MOJIOKEHb )
®deneparii BHCOKOTOYHOI CTPiThOM YKpaiHH Ta CHOPTUBHO-CTPUICHBKOTO KIyOy «Asbda-bpaBoy», a Takok peko-
Menpanii HamonansHoi @enepartii boiioBoro XopTuary Ykpainu.

BuBueHHsST OCHOB CTpPiIBOM TICHO IOB’s3aHE 3 BHBYCHHSM MAarepialbHOI YaCTUHH 30pOi, IPUHAOMIB Ta
npaBwI cTpinebu. Lum 3abe3nedyeTsest MMOOKE po3yMiHHS CKJaxy 30poi Ta SBHUII, IO BiAOYyBAarOTHCS IiA dac
MOCTPiTy. 3aHATTS 3 OCHOB CTPLILOM MIPOBOIATHCS METOJIOM YCHOT PO3IIOBII, SIKa CYIPOBOIDKY€ETHCS MOSICHEHHIM
Ta ITOKAa30M Ha MaKeTax, CXeMax, IUTaKaTax, IMiJKPIIUTI0e€ThCS IPUKIIAAaMH 3 IPAKTUKHU CTPiiap0. BuBueHHS npaBmt
CTPLTBOM 3aBXKIH MPOBOMUTHCS Tepel] MPAKTHYHIMU 3aHATTSIMU 3 BUKOPHCTAHHSAM 30pOi BIIMOBITHO IO BUMOT
Kypcy crpinsd OBC. IlpaBuia cTpinbOn BUKIAAAIOTHCS BiATIOBIIHO 10 CIIOCOOIB BEACHHS BOTHIO, OOTPYHTOBY-
IOThCS, 3aKPITUTIOIOTHCS HA MPAKTHYHUX 3aHATTAX.

Y KOHTEKCTI JOCTIKYBAaHOTO MUTAHHS BapTO 3a3HAYMTH, 1[0 HOPMATHBHE 3a0e3nedeHHS nepeadadeHe Ha-
kazoM MBC VYkpainu Ne50 Bix 26 ciunst 2016 poky «IIpo 3aTBepmxertst [1ooxeHHs Ipo OpraHi3amito ciIyX00Boi
MiJrOTOBKY mpaiiBHUKIB HamionaneHoT mominii YkpaiHu», B SKOMY BU3HAUSHO MOPSIOK TUTaHYBaHHS, TIPOBEICH-
Hs Ta OOJIKY 3aHATbH, 3AIHCHEHHS KOHTPOJIIO 3HaHb, yMIHb Ta HABMYOK 0Ci0 MOJIO/IIOT0, CEPEJHEOI0 Ta BUIIOTO
cknany Hamionanenoi nominii Ykpainu. BiamoBigHo g0 1. 6 3a3HAYSHOTO 1Mi13aKOHHOTO HOPMAaTHBHO-TIPABOBOTO
aKTy PI3HOBHJIaMH CITy’K00BOI ITiITOTOBKH, CEpeJl iHIIOTro, € BOTHEBA ITiJITOTOBKA, SKa Iependadae KOMILIEKC 3a-
XOZ[iB, CHPSIMOBAaHMX HA BHBYCHHS OCHOB CTPUIROM 3 BOTHEMANbHOI 30poi, mpaBomipHOro ii 3acTocyBaHHA (BH-
KOPUCTaHH!) Ta BIOCKOHAJIEHHS HaBHYOK OE3M1eYHOro MOBOUKEHHS 3 HElo, MIBUAKICHOT Ta BIIyYHOI CTPIIOH 110
HEPYXOMHX 1 pyXOMUX IUJISIX, 3 Pi3HUX MTOJIOKEHb, B 0OMEXEHHH Jac, B pyci Tomio [7].

Baaxaemo, 110 MaiiOyTHIM MpaniBHUKaM IIPaBOOXOPOHHUX OPTaHiB TpeOa BMITH CTPULITH i B IHIUBIIY-
aNbHUX 3aco0ax 3axucTy (OpoHEXKHIIeTax ), KOPUCTYBATUCS PUAATHUMHE 3aXUCHIMH CIOPYAaMH, 3MiHIOBAaTH TICB-
HY TaKTUKY JIil, BAKOPUCTOBYBATH NPUHOMH YXIJICHHS BiJl ypaskeHHs. Ha Hamry TyMKy, CTyneHTiB TpeOa HaBUUTH
BUKOPHCTOBYBATH 30pOI0 i Yac HMepeciiayBaHHs, HA BYJIHISAX, y MPUMIIICHHSX, Y MICISX BEIHKOTO CKYyITYCHHS
Jrozieit, 3 TpaHCIIopTHOTO 3aco0y Ta iH. Tomy B cucTeMi (hOpMyBaHHS BOTHEBOI MalCTEPHOCTI 3 BUKOPHUCTAHHAM

138 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 2 (30)/2022



KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

€JIEMEHTIB METOJUKH OOHOBOTO XOPTHUHTY BapTO aKIIEHTYBATH yBary HaBYaHHIO CTPUTLOM 3 THEBMATUYHOI 30poi:
CTOSIYM 3 BHUXIJHOTO TOJOXKEHHS, KOJNH MICTOJIET 3HAXOAUTHCA B KOOypi; 3 ONM3BKUX BiAcTaHel, Bif cTerHa, 3
KOJIiHa, 3 KOJIiH, JISKa4H, 3 YKPUTTS, yTPUMYIOUH 30pOI0 JIBOMA PyKaMH (IT0-MaKeIOHCHKH); METOJIOM IIIBHIKICHOT
CTPUISIHUHH, 3 IEPEHECCHHSIM BOTHIO IO (DPOHTY.

BaxxrBoro 0COOMUBICTIO HABUYAHHS Ha TIOYATKOBOMY €Talli € Te, 0 B MPOIeCci BAKOHAHHS ITiITOTOBYUX
BIIpaB y MailOyTHIX (axiBLiB 3 MPaBOOXOPOHHOI HiJILHOCTI (OPMYIOThCS 0a30Bi HaBUYKM Y BiANpalfoBaHHI
€JIEMEHTIB 3/IiMCHEHHsI MOCTPiny. BojgHOoUac € yacTWHA CTPUIBIIB, sSKa MOTPeOye IMOMOJAHHS IMCUXOJIOTTIHOTO
Oap’epy, 1O BIUIMBAa€E Ha MPABWIBHICTh iX Al (OYIKYBaHHS MOCTPLTY, MOYYTTA CTpaxy meper 30po€ro, 3BYK
MOCTPITY, Binada 30poi micis mocTpiny).

Jns mMaiiOyTHIX clieniadicTiB 3 MPaBOOXOPOHHOI JiSUIBHOCTI, SIKI PO3IMOYMHAIOTh HABYAHHSA 3 BOTHEBOI
MiATOTOBKY, Ha HAITy AYMKY, TOPEYHE BUKOHAHHS TAKUX PEKOMEH/IAITIMH.

[To-nepiue, CTPUIKY HE BapTO MOCIIIIATH MiJ YaC BiIMPALIOBaHHS MOCTPLUTY 3 PI3HUX MOJI0XKEHB.

[To-npyre, Ha TEPIINX 3AHATTSX MICJIA O3HAMOMIICHHS 13 PI3HUMU BIIPaBaMH 31 CTPLILOH HE BAPTO MParHy TH
BHUKOHYBATH 1X 3a MiHiMansHUI vac. [{e Moxke mpu3BeCTH 0 3aKPIIICHHS IOMUIIKOBUX CIOCO0IB BUKOHAHHS. SIK
BHCHOBOK, SIKIIIO HABITh CTPIJIEIh 1 OyJle MIBHIKO CTPUISATH, TO B OOWOBIH CUTYyaIlii Takuid criocid He 3a0e3NeYnTh
HAJIEKHOTO CTYNEHs HaliHHOCTI 1 BUCOKOI Pe3yJIbTaTUBHOCTI.

BoxHouac BaXJIMBIM MOMEHTOM € TOCTiifHE HOTIOBHEHHS NPOIECY HABYaHHS HOBHM BHJIAM CKIIAJHUX
CTPIJIEHbKUX BIpPaB, NPUKIaJaMH 3 MPAKTUKHU il JOCBiIUEHUX NpodecioHamtiB, i3 000B’I3KOBUM MOSCHEHHSM,
SIKI MOMEHTH TIPHBEIH JIO YCIIiXy, IO MPHU3BENIO IO HEeBJayi, MOCTIHHO BKAa3yBaTH Ha 3HAYYIIICTh TPEHYBaHHS,
cnpusiour (OpMYBaHHIO Y CTPLIbLIB YIEBHEHOCTI B COOI.

BaxxnnBo HE TiNBKW HABYHMTH, a ¥ MOCTIHHO MiATPUMYBaTH MpodeciiiHy TPEHOBAHICTh HA MPAKTHYHUX
3aHATTSX.

VY 3B’s3KY 3 MiJIBUIICHOI HEOE3MEKO0 JisUTBHOCTI MPAI[iBHUKIB IPABOOXOPOHHHUX OPTaHiB, HAsBHICTIO
3arpo3u iX JKUTTIO Ta 3[0pOB’I0, B MOMiLii 3apyOiXKHUX KpaiH BXKe JAaBHO MPOBOJUTHCA CHeliajbHa MiATOTOBKA
JUIE ocoOmcToi Oe3mnekn («MEHEeIKMEHT Oesrekn»). BakaeMo 3a HeoOXiJHE BUBYATH 31 CTYICHTAMU OKpEMY
TEeMy 3 MEHEDKMEHTY Oe3leKu. 3 ONIAdy Ha BHUIIEBKa3aHE B MPAKTHYHIM poOOTi 3 CTyAEHTaM CIeliaJbHOCTI
«IIpaBOOXOpOHHA MiSTTHLHICTE» TOTPIOHO BUBYATH €JIEMEHTH OOMOBOTO XOPTUHTY Y MPOIECi BUBYCHHS JUCIIUTUTIHA
«OCHOBH BOJIOJIHHS 30pO€I0 Ta BOTHEBA MiATOTOBKAY.

BucHoBku. Boraesa miaroToBka — Tpa uIiitHAN B ITiATOTOBKH CIICIiaTiCTIB PAaBOOXOPOHHHUX OPTaHiB,
IO 3a3HA€ OCTAHHIM YaCcOM 3HAYHMX 3MiH ITiJ] BIUIMBOM 3arajbHOTO 3pOCTaHHS €KCTPEMATIbHOCTI 1X HisTBHOCTI,
PO3TOBCIOMKEHHSAM 3001 cepell HaceIeHHS, Pi3KOTo 301IbIIIEHHS BUKOPUCTaHHS 30p0i KpHMiHAJIBHHM CBITOM.

[Ipodecilina TOTOBHICT MO 3aCTOCYBaHHS Ta BHKOPHCTAaHHS BOTHENMANbHOI 30poi mepenbadae
PI3HOCTOPOHHIO ITiITOTOBKY — IHTEJICKTYyaJIbHY, TEXHIYHY, (PI3UUHY, CTICiaIbHY, IICHXOJIOTIYHY.

BorzeBy miaroroBky HeoOXiAHO MOOyAyBaT Ha OCHOBI 3HaHb T4 MPAKTHYHUX HABUYOK OO MOPSIKY 1
MIpaBWJI BUKOPUCTAHHS Ta 3aCTOCYBAHHS BOTHETIAIBHOT 30p0i, 3aX0/IiB OS3MEeKH ITi/T Yac TMOBOMKCHHS 31 30pO€ro,
MarepiasiibHoi yacTuHU 30poi. 1 skuio MailOyTHi nonineichkuil He Oyle 3HATH Ta BOJIOAITH XOY OJHIEI0 3 TeM
Kypcy, TO B IIbOMY OyJie BUSBIISITHCS HOTo HerpodecioHali3M Ta HeIOCKOHAIICTh 3HaHb 3 BOTHEBOT M ITOTOBKH.

B cucremi hopmyBanHs 601HOBOT MaliCTEpHOCTI JOLUIJIBHO BUKOPUCTOBYBATH €JIEMEHTH METOAUKH 00iio-
BOTO XOPTHUHTY.

3anporoHoBaHi Ta y3arajbHeHi peKOMEHJAIlil 0JJ0 BOTHEBOI MiArOTOBKM MaiOyTHIX MPaBOOXOPOHIIIB
HE € BUYCPITHUMH. 3a HASBHOCTI HaBYAJIbHOI ITPOrpaMK 3 ypaxyBaHHSM 1HJIHUBIyadbHUX OCOOMHUBOCTEH MaiOyT-
HiX MpaliBHUKIB MPABOOXOPOHHUX OPraHiB, SIKi HABYAIOTHCS BOTHEBIiH MiArOTOBIII, 3a3Ha4€H1 peKOMEHIaIii Mo-
KyTb OyTH 3MiHEHi. BomHoYac paBooXopoHEIh MOBUHEH OyTH MCUXOJIOT1YHO TOTOBHIA 3aCTOCYBaTH BOTHETIAILHY
30pOr0 MO0 3JIOYMHIIS, & TAKOXK BiH IMOBHHEH OyTH BIEBHECHHM Y IPABOMIPHOCTI 3aCTOCYBaHHS BOTHEMAIBHOT
30poi y Takiii curyartii.
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ADC Ykpainu [Ta i1.]. Ipmins, 2020. Y. 2. C. 126—-139.

I'pumyk B. JI., €promenko E. A. BolioBuit XOpTHHT sIK 3aci0 mpodeciiftHO- MPUKITATHOI, (YHKIIOHATEHOT
MiJITOTOBKY CTY/IEHTIB, KypCaHTIB 1 CIyXauiB CHEMiali30BaHUX 3aKJIaJIiB BUIOI OCBITH Ta CHIBPOOITHUKIB
MIPaBOOXOPOHHUX opraHiB. [1IIaxu yaockoHaneHHS TpoQeCciitHIX KOMIIETEHTHOCTEH (haxXiBIliB B yMOBaX ChO-
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€promenko E. A. boiioBuii XopTHHT sk 3aci® npodeciiiHO-IICUXO0TO0TTYHOT MIATOTOBKU CIiBPOOITHHUKIB IIPaBoO-
OXOpOHHHX OpraHiB Ykpainu : MoHorpadis. Kuis : [C «HOBXVY», 2020. 138 c.

€ppomenko E. A. KomIiekcHe BHKOPHCTaHHS MOTEHIIANY OOHOBOTO XOPTUHTY Ui 3a0€3IEUeHHS HaIlio-
HaJBHOT Oe3rekn YKpaiHd B YMOBax 30BHIITHBOI arpecii. AKTyalibHi mpoOiieMu 3a0e3MevueHHs HallioHATbHOT
0e3mneKu Ta CIPOLIEHHS MpoLenyp MibKHaponHoi Toprieii : 30. Te3 IV Hayk.-mpakT. iHTepHeT-KOH ., 25-31
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[Tpo 3aTBeppKkeHHS Kypcy CTpiIbO ais modireichkux ta HopMm BuTpar Ooemnpumacis, MocTpiiiB, BUOYXO-
BUX TAKETIB 1 rpaHaT MoJileCbKUMH MiJl Yac MPOBEACHHS MPaKTHUHUX cTpinb0. Hakaz MiHicTepcTBa BHY-
TpimHix crpaB Ykpaiau Ne 334 Bix 26. 04.2016. URL: http:/tranzit.ltd.ua/nakaz/files/Haxa3z%20MBC%20
334%20-%2026042019%20kypc%20cTpine6%201a%20H0pMu%20BuTpat.pdf

I[po 3arBepmxenns [1oigokeHHS PO OpraHi3alliio CIIyKOOBOT I ITOTOBKY MpaiiBHUKIB HarioHanbeHOT mosmimii
VYkpainu : Haka3 MinictepcTBa BHYTpilHiX cripaB Yipainu Ne 50 Bix 26 ciung 2016 p. URL: http://zakon3.
rada.gov.ua/ laws/show/z0260-16#n17.
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Pilyukov Yu.

Involvement of a specialist in an investigative examination in the investigation of misappropriation,
embezzlement, seizure of property by abuse of an official by his official position

The article considers the elements of forensic characterization of misappropriation, embezzlement, seizure of
property through abuse of office by an official and the use of certain types of special knowledge during the investigative
review in criminal proceedings. The purpose of the study is to determine the range of specialists and analyze their
functions during inspections in the investigation of misappropriation, misappropriation or seizure of property by abuse
of office by an official. Analysis of criminal law and forensic characteristics of this offense, generalization of the main
provisions of research, investigative and judicial practice shows that during the inspections in the investigation of
criminal offenses under Part 2 of Art. 191 of the Criminal Code of Ukraine, the following special knowledge can be used
for the most part: a) forensic knowledge in the field of forensic photography, video recording and sound recording, in
the field of forensic tracing and trasology, in the field of technical research of documents, handwriting and copyright; b)
special economic knowledge in the field of accounting, tax accounting, financial reporting, pricing; e) special commodity
knowledge; f) special automotive and transport and commodity knowledge; g) special construction-technical, land-
technical, appraisal-construction, appraisal-land, road-technical knowledge and knowledge of land management; g)
special knowledge in the field of information and computer technologies; h) special psychological knowledge. During
the investigation of theft through abuse of office by an official, the inspection can be divided into such types as: inspection
of the scene, premises, areas, things and documents.

Keywords: criminal proceedings, forensic characteristics, misappropriation, embezzlement, seizure, official,
official position, specialist, special knowledge, investigative (investigative) actions, review.

ITocranoBka npodaemu. KpuMinaneHe mpaBonopyIueHHs, nepeadadene 4. 2 ct. 191 KK Ykpainu «IIpu-
BIIACHCHHS, PO3TpaTa ab0 3aBOJIOAIHHS UyKUM MallHOM IIUITXOM 3JIOBXHBAaHH CITY>KOOBOIO 0CO00I0 CBOIM CITYK-
060BUM CTaHOBHUIEMY [2], € OXHUM 3 HalO1IBII NOMNPEHUX BUAIB PO3KPAIaHb, SIKE BITHOCUTECS 10 KOPYMIIiHHNX.

IIpoBeneHHS OIVISY, K HEBLAKIAIHOT CIIiauoi (po3IIykoBol) Ail MiJ Yyac po3CiiayBaHHS TAaKOro KpUMi-
HAJBHOTO IMPAaBOMOPYIICHHSI MOTpeOye BUKOPUCTAHHS HIMPOKOTO KOJMa CHEIiaJbHUX 3HAHb, BIJIITPAE BaXKJIUBY
poJIb y 30MpaHHi Ta MepeBipIli J0Ka30BOi iH(pOopMaIIii.

MeTo10 rOCHiTKEHHs € BU3HAYECHHS KOJa CIELiaIbHUX 3HaHb, Cy0’€KTIB iX BUKOPHCTAHHS Ta 3aCTOCY-
BaHHJ i1 Yac MPOBEICHHS ONVBIAIB Y PO3CIiAyBaHHI IPUBIACHEHHS, PO3TPaTh a00 3aBOJIOMIHHS Ty)KHM MaifHOM
IIJISIXOM 3JIOBXKHBAHHS CIIy’KOOBOIO 0CO00I0 CBOIM CITyKOOBHM CTAaHOBHUILIEM.

AHaJi3 ocTaHHIX qochaimkeHb i my6Jikaniii. Cepell OCTaHHIX HAyKOBUX JOCHIKEHb, TMPUCBIYCHUX
BUKOPUCTAHHIO CIICIIaJIbHUX 3HAaHb Yy PO3CHIAyBaHHI OKPEMHMX BHIIB KPUMIHANbHUX IPaBONOPYIICHb,
3aCIyroBylOTh Ha yBary HaykoBi poootu I. C. bimusk, B. C. bonnmapa, I'. I1. Jlonmuk, A. I1. 3amotorpkoro,
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H.M. Kocminoi, M. B. KpuBonoca, 1. P. Kypunina, /[. B. Kypunenka, A. M. Jlaze6Horo, JI. B. MenuHchKoi,
B. B. Cemenona, H. B. Tumodeesoi, O. B. Illeuenka, O. B. [llanosan, O. M. Illpamka ta iH. Bignaroun Hanex-
HE HAayKOBHM IIpAIlsIM BYCHUX, CKOPUCTAEMOCH (DyHIAMEHTAIbHIUMH PO3POOKAMH 1 JOTTIOBHUMO iX 300YTKH LIS
JOCITIKCHHS HAIIOT TEMH.

Bukian ocHoBHOro martepiany pociaigzkeHHsi. OJHUM 13 CTPYKTYPHUX €JIEMEHTIB KPUMiHATICTHYHOT
METOIMKH PO3CHiJyBaHHS KPUMIHAJBHHUX IPaBOMOPYIIEHh € HOro KPUMIHATICTHYHA XapaKTePUCTHUKA.
Jis  MOCSTHEHHS METH JOCHIDKSHHS JOMIIbHO C(HOPMYITIOBATH OCHOBHI TOJOKEHHS KPUMIHAICTHYHOT
XapaKTepUCTHUKH Ta ii eleMEeHTIB KPUMiHAJIbHOTO MPaBONOpYIIeHHS, nepeadaueHoro 4. 2 ct. 191 KK Vkpainu, sika
CYTT€BO BIUIMBA€E Ha BU3HAYECHHS OCHOBHUX BHIB CIICIiaIbHUX 3HAHb, 10 MOXKYTh BUKOPHCTOBYBaTUCH TIiJT Yac
TIPOBEJICHHS CJIITYUX OTJISIIB.

3 ommiAy Ha 3arallbHi HayKOBI TOJO)KCHHS, HA HAMly IyMKY, JO €JIEMEHTIB KPUMiHATICTHYHOI
XapaKTePUCTHUKY 3a3HAYCHOTO KPUMIHAIBHOTO IPABOIIOPYIICHHS HAIEKATh:

— IpeIMET 3IIOYMHHOTO MOCSITaHHSI, J10 SIKOTO HAJISXKATh: KOIIITH, MaTepialibHi IIIHHOCTI y BUTJISIII CAPOBHHH,
MarepialiB, MaJIbHOTO, MPOAYKIIi, HamiB()aOpUKaTiB, TOTOBUX BUPOOIB 3 ypaxyBaHHIM iX CIOXHBYOI BapTOCTI,
10 MOXYTh HAJIEXKATH JIO0 PI3HUX JDKEpeN po3KpadaHHs (MiA3BITHI IIIHHOCTI, HEBpaxoBaHi IIHHOCTI, CTBOPEHI Ha
MiJIPUEMCTBI, B OpraHi3allii, yCTaHOBI 3a paXyHOK JIMIIKiB, 10 HAAIMIIUIK 31 CTOPOHH, BiJ] CIIIBy4YaCHHKIB) TOLIO.

— 0co0a 3TOYHHII, XapaKTEPHOK OCOOJIMBICTIO SIKOI, € HAasBHICTh KOJA MOBHOBa)KEHb JUIsl BYMHEHHS
MIEBHUX IOPUINTHO-3HAYNMUX il Ta mepeOyBanHs Ha mocai. Jlo Hel HanexkaTh: KaTeropii CIry>KOOBHX, MaTepiaiib-
HO BIAMOBIJAILHUX 0CI0, TEXHIYHOTO MIEPCOHAY Ta IHIIUX OCI0, SIKi MOXKYTh OyTH MPUYETHI 10 KPUMIHATBHOTO
MPaBOMOPYIICHHs. XapaKTepu3yloun 0co0y 3JOYMHII, MOTPIOHO 3BEPHYTH yBAary Ha YHWHHHKH, IO MOXYTh
BIUIMBATH Ha IOCATHEHHS HEIO 3JI0YMHHOI METH, a caMe — yTBOPEHHS 3J0YMHHOI TPYIH, PO3MOALT pOiel Mix
CIiBy4acCHUKaMHU Ta iH.;

— Ccrmoci0 BYMHEHHS KPUMIHAIBHOTO TPABOIOPYIIICHHS, SIKHM € 3JI0BXUBAHHS CIIY>)KOOBUM CTaHOBHILIEM
crerialibHUM Cy0’eKToM — ciy*’00BOIO 0c000I0, IO HaJileHa MEeBHUMHU IOBHOBaXXeHHsAMHU. lle mnpuitomu
3aBOJIOJIIHHS MalHOM, WOTO BHIIYYeHHs, 30yTy, peamizamii. J[ns Takoro crmocoOy BUMHEHHS XapaKTepHUM
000B’s13K0Ba HASIBHICTH CIIOCOOY NMPHUTOTYBAHHS O PO3KPaJaHHsI — NPUHOMH CTBOPCHHS HEBPAXOBAHUX IJTUIIKIB
CHUPOBWHH, TOTOBOi MPOIYKINi, KOIITIB Ta iH., a TaKOXX NPUXOBYBaHHS, MAaCKyBaHHS 3JIOYMHHUX i, TOOTO
o0cTaBuHM, 10 0OYMOBMJIM BHOIp pO3KpagayamMH MEBHUX CHOCOOIB po3KpataHHs. Taki cmocoOu MOXYTh MaTH
3arajbHi O3HAKH, TaK 1 XapaKTepHUMH JJII KOHKPETHOI rayry3i BUPOOHUIITBA, TEXHOJIOT1i BUTOTOBJICHHS TEBHUX
BUJIiB CHPOBHHHU, HarliB(haOpUKariB, TOTOBUX BUPOOIB Ta iH.);

— 00CTaHOBKY pPO3KpajJaHHs, a00 Miclie HOro BYMHEHHs, sIKa OXOIUTIOE Taly3b BHPOOHUIITBA, chepy
00cIIyroByBaHHs, BUPOOHUYY AUIBHHIIIO, CTPYKTYPHUH MiApO3ALT opradisauii, mianpueMctsa Ta iH.; Jo mporo
€JIEMECHTA TAaKOXK HaJIeKaTh YMOBH, IIO BH3HAYAIOTHCS TEXHOJOTIYHHM IIPOIIECOM ab0 ONEpali€ro, CHCTEMOIO
00Ky Ta 3BITHOCTI, 30€piraHHsAM Ta PyXOM KOIUTIB 1 MaTepialbHUX LIHHOCTEH, JOKyMEHTO00IroM (0 OpMIICHHS
Ta pyX YIPaBIiHCHKUX, POCKTHUX, OOJIIKOBUX, OyXTalTepPChKUX, JJA0OPATOPHUX, TEXHIYHUX, TEXHOJIOTTYHUX, BU-
POOHUYO-TOCTIOAPYHX, CTATUCTHYHHX Ta IHIIUX TOKYMEHTIB), BUAOM IPOAYKILil, III0 BUKOPUCTOBYETHCS, @ TAKOXK
4ac, Ce30HHICTh pOOIT, KaHalu 30yTy, peaizallii 3100yTOro 3I0YMHHUM IIIISIXOM;

— HaCJiJIKU pO3KpaJaHHs, BimoOpakeHI B MarepiajibHiii OOCTaHOBII 3JI0YMHY (XapaKTepHi ciiad, ix
JIOKaJTi3allis Ta B3a€EMO3B’ 30K ), BUKIIMKaHI CIIy>)kKOOBUMH Ta M03acIyKOOBHUMH JIiSIMU Ta 3B’ sI3KaMH PO3KpaadiB,
CIOCOOOM JKUTTA, OBEAIHKOIO Y TTOOYTi, 0COOMCTUMHU 3B’ SI3KaMU;

— po3mip KoM (30UTKIB), IKHH aKTyaJbHWH IUIsl BU3HAYCHHS KBamiikamii cKialiB KpHUMiHAJIbHHX
MPaBONOPYIIEHb, IependadeHux 4. 4, 5 ct. 191 (B yacTuHi BapTOCTI MaiiHa, 3100yTOr0 3JI0YMHHUM LIUIIXOM).

AHaji3 KpUMIHAIBHO-TIPABOBOI Ta KPUMIHAIICTHYHOI XapaKTEPHCTUK TAaKOro MPaBOMOPYIICHHS,
y3araJbHCHHSI OCHOBHHX TOJIOKEHb HAYKOBHX JOCIHIKEHb, CIIITI01 Ta CYIOBOI MPAKTUKU CBIIYHTS, IO i Yac
MIPOBE/ICHHS OTIIAIB y PO3CIIiIyBaHHI KPUMIHAILHUX MPAaBOMOPYIICHB, Nepenadadenux 4. 2 c¢t. 191 KK Ykpainu,
31€0UTBIIOT0 MOXKYTh BUKOPHUCTOBYBAaTHCh TaKi ClielialbHi 3HAHHS: a) KPUMIHATICTUYHI 3HAHHS Y Taly31 CyI0BOi
¢dororpadii, BiZIco3HOMKH Ta 3BYKO3aITUCY, Y Taly3i KPUMIHATICTUYHOTO CTiJIO3HABCTBA Ta TPACOJIOTIi, y Tamy3i
TEXHIYHOTO JTOCIiPKEHHS JOKYMEHTIB, II0YePKO3HABCTBA Ta aBTOPO3HABCTBA; 0) CIielialibHi eKOHOMIUH1 3HAHHS y
rary3i OyXraJiTepchbKoro, oIaTKOBOTO 00MiKY, (DiHAHCOBOI 3BITHOCTI, IIHOYTBOPEHHS; /) CIIeIliaJIbHI TOBapO3HABYi
3HAHHS; €) ChelliajlibHi aBTOTOBAapO3HABYlI Ta TPAHCIOPTHO-TOBApPO3HABYI 3HAHHA, €) CIELialbHi OyliBelIbHO-
TEXHIYHI, 3€MeIbHO-TEXHIUHI, OI[iIHOYHO-OY/IiBEbHI, OIIHOYHO-3eMEIIbHI, JOPOKHBO-TEXHIUYHI 3HaHHSI Ta
3HAHHS 3 UTaHb 3eMJIEYCTPOIO; XK) CIIeLialbHi 3HAaHHA Y raiy3i iHQopMaliifHUX Ta KOMI IOTEPHUX TEXHOJOT1;
3) CHeMiaibHi IICHXOJIOTIYHI 3HAHHS.
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Hagenenuii mepenik crienialbHAX 3HaHb HE € BUYCPITHUM i MOXKe OYTH JOTIOBHCHHU 1HIUMH, 3aJICKHO
BiJ ramysi (cdepu), B sKiii BUMHEHO KpUMiHAJIbHE MPaBOMOPYIIEHHS, KOHKPETHUX OOCTaBHH, Oe3mocepenHix
MIPEMETIB MOCSTaHHS, CJTiIOBOT KAPTHHH, CTIOCO01B IPUTOTYBAHHS, BAMHESHHS Ta IPUXOBYBaHHSI CJTi]IiB, 3aITOTITHUX
HACJIIJIKiB, 0COOIMBOCTEH Cy0’€KTa MPaBOMOPYIIEHHS Ta IHIIMX YNHHHKIB.

0. M lIpamko 710 Cy0’€KTiB BUKOPUCTAHHS CIICLialbHUX 3HAHP ITiJ[ Yac PO3CIiTyBaHHS KOPYMIIHHUX
KPUMiHAJIFHUX MPaBOMOPYIIEHb BITHOCHTH CJiTY0T0, MPOKYPOpa, CIIAYOr0 CYII0, CYyI, aBOKATa-3aXMCHUKA, a
1o cy0’€KTIB 3aCTOCYBaHHS BIAMOBIIHUX 3HAHD — CIEIialliCTa, PeBi30pa, MePEBIPAIOUOro, eKCIIepTa, MepeKiagada
(cypmonepekianada) [6, c. 93-94].

3 omsmy Ha OKpeclieHi CrelialibHi 3HaHHS JI0 CIEHialicTiB, MO MOXYTh 3ally4aTHCh O TPOBEICHHS
OIJISAIB MiJT 4ac pO3CIIiyBaHHS, HaJIeKaTh:

— IHCIIEKTOPH-KpUMIHATICMU (MEeXHIKA-KpUMiHaaicmu) miapo3aiaiB HarioHaapHOT MOMIIiT, sSIKi BOJIOIIIOTH
CHeniaTbHUMK 3HAHHSAMHY Ta MPAKTUYHUMY HABUYKAMU Y Tally3i 3aCTOCYBAaHHS KPUMIHATICTUYHOT TEXHIKH;

— EKCIIePTH JCPKABHHUX EKCIIEPTHUX yCTAHOB MIiHICTEPCTB Ta BIIOMCTB YKpaiHH, SIKi TaKOXK MOXYTh
3aly4aTUCh SIK CIIEUialicTH, BIAMOBIAHO 10 BinoMuux iHcTpykuiiit MBC Ykpainu;

— peBi3opH Ta iepeBipsrodi Jep:kaBHoi ayTUTOpChKOi CITy>kOH Ta iHIIMX OpPTraHiB KOHTPOJIO, SIK1 BOJIOIIIOTH
creliaJbHUMH 3HAaHHAMU 3 IUTaHb OyXTalNTepChKOTo, MOJIaTKOBOTO 00IIIKY, (IHAHCOBOI 3BITHOCTI, LIIHOYTBOPEHHS;

— iHOn Qaxisili, M0 BOJOMIIOTh (axOBUMM 3HAHHAMHU B IHIIMX c(epax HayKH, TEXHIKH, MUCTEITBA Ta
pemMecia, sIKHX OpraHu TOCYAOBOTO PO3CIiTyBaHHSI MOXKYTh 3aJIyYUTH 10 CIIiaU0i (PO3IIyKOBOT) Jii.

Hagenenwuii nepenik 06i3HaHux ocid He moHHM, ockinbku KIIK Ykpainu He MICTHTH OOMEXEHb 111010
CHeNiaTbHUX 3HAHB, SKi MO)KHA BUKOPHCTOBYBATH Y KPUMIHATBHOMY MPOIIECI.

VY mporeci po3citigyBaHHSI KpUMIHAIBHOTO MPaBOIIOPYIeHHS, ependadeHoro 4. 2 ct. 191 KK Ykpainu
KIIK cneuiamicTiB MOKHA 3aJlydaTH 10 TaKUX CHIAYMX (PO3LIYKOBHX) HiH, AK: omsin (cT. 237), obmyk (ct. 234),
qoruT (cT. 224), pen’ siBIeHHs JUT BITi3HaHHSA (cT. 228, 229), cnimgunii ekcriepuMeHT (cT. 240), mpu3HauYeHHS eKC-
neptusu (CT. 242), oTpUMaHHs 3pa3KiB s eKcepTusu (ctT. 245).

BukopuctaHHs crienliaibHUX 3HAHb IT1]1 9ac MMPOBEACHHS OIISIIIB MOXKe BiI0OYBaTHCh SIK Y MPOIIeCyalbHiH,
Tak 1 B He mpoluecyaibHiii ¢opmi. [Jo mponecyanbHoi (GOpMH HaNeXHUTh 3alydeHHs CcIelianicra, a 1o
HETIPOIleCyaJbHOI — TIONEpeaHe MOCHTIIPKCHHS BIIYYCHHX pEYOBHX JIOKa3iB, MOKYMEHTIB Ta IPOBEICHHS
KOHCynbTali. OTxe cheiaiicT miJ yac OnIily BHKOHYE JB1 OCHOBHI (PyHKIIl: HaJlaHHS TEXHIUYHOI TOTIOMOTH
CTOpOHAM KpuMiHambHOTO mpoBapkeHHs (4. 2 ct. 71 KIIK Ykpainm) 1 HajgaHHS KOHCY/BTAIll 3 MUTaHb, 110 I10-
TpeOyIOTh crerianbHuX 3HaHb 1 HaBU4oK (4. 1 cT. 71 KIIK Ykpaiun) [3].

PosrnmsinemMo okpemi Buau orsdiB. Omis Micis MOl sK IepIiodeprosa ciijgya (po3iryKoBa) sl nae
MOXJIMBICTh TIEPEBIPUTH BEPCiI0 MPHUXOBAHHS (HAKTHIHOTO PO3KpANAHHS, IHCIICHYIOYH, HAIPUKIAJ, TOXKEKY,
aBapiro, CTUXIHHE SBHIIE TOIIO.

[ig dYac JOCYmTOBOTrO pO3CIiMyBaHHS KPUMIHANBHHUX IIPABOMOPYIICHb, IIOB’S3aHUX 3 BHUITYCKOM
HEBPAaxXOBaHOI MPOYKIIii, BHHUKAE HEOOXITHICTh B OIS/ IMEBHUX TUISHOK MICIIEBOCTI Ta MPHUMIIIEHB, SKi HE €
MiCIEM MOJi1 B KPUMIHAIICTUYHOMY 3Hau€HHI, OJHAK € 00’ €KTaMH, 110 CBOIM PO3TallyBaHHIM, IPU3HAUYCHHSIM,
CTaHOM, HAsIBHICTIO 200 BiJICYTHICTIO 3MiH y MarepialibHii 00CTaHOBIII BUKJIMKAIOTh HEOOXiHICTh O€3M0CePETHEOTO
00CTeXEHHS.

[Torpeba B Takux OMIsAAax BUHUKAE Y pa3i, KOJIH HEOOXiTHO 0OCTEKUTH BUPOOHHYI, TOPTOBi, CKIAICHKI,
JKUTIIOBI Ta 1HIL IPUMIILEHHS, AUTITHKY TEPUTOPIT M AIPUEMCTB, i1’ I3HUX IUIAX1B, BAHTaXKHO-PO3BaHTAXKYBAJIbHUX
MaiIaHYMKiB, MICIIb BHBE3CHHS BIJXOJiB BUPOOHHIITBA (IIIANPHUEMCTB MEepPepoOKH BiJXOJIB, CMITHHKIB, MiCIb
MOXOBaHHA XynoOu Ta iH.). Tak, y KpuMiHaJIbHUX MPOBAHKEHHSIX MPO PO3KpaJaHHSI MaTepialbHUX IIHHOCTEH
MOYKEe BUHHKHYTH BEpCisi PO HEHAJICKHI YMOBH Ha CKJaJax Juis 30epiraHHs BHPOOiB, BHACIIIOK YOTO 3HAYHO
301IBIIMBCS BIICOTOK IX BOJIOTOCTI Y 1HIII MMOKa3HUKHU. Y TepeBipili Bepciil Mpo He3aKOHHE CIIMCAaHHS Y BUTPATH
CHUPOBUHHM, MarepialliB, 0 HE MiIJAIOThCS MOAAIBIIOMY BUKOPHCTAHHIO, BaXJIMBY POJIb MA€ OTISAI MiCllb iX
CKJIalyBaHHS, 3HUILEHHS (K 31IICOBaHMX ) IUIAXOM CIIATIOBaHHS, 3aKOITyBaHHS. BiACyTHICTE CITi/IIB TAKHUX A1l MOXe
BKa3yBaTH Ha Te, 10 TaKOI KIILKOCTI BiJIXOAiB HE 0yI10, 00 K X HE 3HHIYBaJIH 30BCIM 1 MOTJIH BUKOPHUCTOBYBATH
SIK CHPOBHHY JJISI BUITYCKY 1HIIIOT IPOIYKIIii.

3Ha4HI pe3yJIbTaTH A€ TAKOXK OTJIS I BUPOOHUYHX MPUMIIIIEHB, TEXHOIOT1YHOTO 00JIaTHAHHS JJIs IIEPEBIPKH
BEPCIii, 1110 BUHUKAIOTD Y 3B’SI3KY 13 OCHIIaHHAM BiJIIOBIJaTbHUX 0Ci0 32 BUITYCK MPOAYKIIii HAa HEHaJEKHI YMOBH
BUPOOHHMIITBA, HeekTn obmagHanns Tomo. [1ig yac TakuxX OMIAIIB MOXE BUHUKHYTH IOTpeda Yy A0 CTiTHUIIBKUX
JUSIX JIJIsl TIEPEBIPKHA XOMy 1 PE3yNIbTaTiB MEBHUX BUPOOHWYMX MPOIECIB, orepariid. Y IUX BUIAIKaX CIiauuii
TiCIIS 3aKiHYEHHSI OTIISIY MOXKE 3aIIaHyBaTH IPOBEIECHHS CITITY0TO KCIIEPUMEHTY, JUIS Y4acTi B IKOMY JIOIIEHO
3anmy4yuTH (haxiBLiB y AaHii ramxysi Bupoouuursa [1, c. 18—19].
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[Tin gac ornsmy cremiaaicTH-KPUMIHATIICTH MOXKYTh 3ally4aTuch s otorpadyBaHHs, 3ByKO- YU Bijeo-
3anucy nepediry Ta pe3ynbTariB Horo MpoBeIeHHS, BUSBICHHS, (hiKcallii Ta BIJTyYEHHs pe4OBUX JI0Ka3iB — MaTepi-
AIBHUX 00’ €KTIB, AKi OyJI 3HAPSIIM BUMHEHHSI 00 1HCIICHYBaHHS KPUMIHAJILHOTO MPABONIOPYIICHHS, 30eperim
Ha co0i ioro ciiau, npeaMeTH, mo Oyau 06’ €KTOM KpUMiHAIBHO MPOTUIPABHUX [il, rpolli, IIHHOCTI Ta iHII
pedi, HabyTi KPUMIHAILHO TPOTUIIPABHUM IIUISIXOM Ta JOKYMEHTIB. Jlo 1X (QyHKIIIH CIiJi TaKoX BiHECTH IIOTIO-
MOTY CIIiIYOMY: Y MPOBEACHHI BUMIPIOBaHHA, CKJIaJaHHI IJIaHIB 1 cxeM, rpadiuHuX 300pakeHb, BUTOTOBIECHHI
BIIOWTKIB Ta 3JINKiB, BiOOpi 3pa3kis [3].

BaxmBuM mporecyadbHUM JDKEPENIOM JOKa3iB Uil BUMHEHHS PO3KPAJaHb MUISTXOM 3JIOBKHUBAHHS
CiIy>kOOBHM CTaHOBHIIEM € IOKYMEHTH. He3Bakaioum Ha BKHTI KOPYMIIIOHEpaMH 3aXOAW MAaCKyBaHHS Ta
MPUXOBYBaHHsI CIIiB PO3KpaJaHb, OCTAHHI HEOAMIHHO 3aJMIIAIOTHCS Yy PI3HHX JOKYMEHTaX, 30KpeMa TakKi,
0 TiATBEP/UKYIOTh 3IIHCHEHHS OpTaHi3alliifHO-PO3MOPSAIYNX Ta aaMiHICTPATHBHO-TOCIONAPCHKUX (DYHKIIIH;
(hinaHCOBUX omepalliil; PpikcyroTh 3000B’13aHHS Mi>K 3aMOBHHUKOM 1 BUKOHABIIEM TOLIO.

Tak, y cpepi BUpOOHUIITBA HAYACTIIIIE T APOOIISIOTH AKTH TPUHMaHHS BUKOHAHUX POOIT, 10 IKUX BHOCSTh
3aBiIOMO HEMpaBIWBI BIJOMOCTI LIOAO OOCATY BHKOHaHHUX POOIT, IX BapTOCTi, BApPTOCTI OKPEMHUX MaTepialiB
tomo. JIns BUSABICHHSA Ta (ikcamii CIiIiB po3KpagaHb HEOOXITHO 3BEPHYTH OCOONHMBY yBary Ha JIOKyMEHTH
OyXranTepchbKoro o0JiKy Ta 3BITHOCTI: BUIIMCKU 32 0COOOBUMH paxyHKaMu; PO3APYKIBKM OaHKIBCHKHX OIEpaLliii;
JIOKaJIbHI KONITOPUCH; TUIATIKHI JOPYYCHHS; PaxXyHKU-(GaKTypH, M0 MiATBEPIKYIOTh Olepaii o0 3aKyIiBii
MarepialiB; OyXraJTepchKi MOBIAKM MO0 OanaHCy TPOIIOBUX KOIITIB Ta MaTepiallbHUX I[IHHOCTEH; BiOMOCTI
Ha BHJa4y 3apoOiTHOI TUIaTH 3a JOTOBOPOM IiJPS/y; BHJIATKOBI KacOBI OpAepH; HakKa3zu CIyXO00BHX OCIO Tpo
3aTBEPIKEHHsI KOIITOPUCHOI TOKyMEHTAIlii Ha MPOBEICHHS POOIT; MOMATKOBA JTOKYMEHTAIlisS Ta OyXraiTepchka
3BITHICTB; PETICTPU OyXTalNTepChKOTO OOJIKYy — TOJIOBHA KHWTA; IOJATKOBI PETricCTpH; TEPBUHHI ITOKYMEHTH 3
00JIiKy HeMaTepialbHUX aKTUBIB; KYPHAJIH 00Ky BUIAHUX JIOBIPEHOCTEH Ta IHII JOKYMEHTH.

BuBueHHSs CyI0BOi IpaKTHKH Y KpUMiHATBHUX [IPOBAKEHHSX, TIOB’ SI3aHUX 13 TPUBIACHEHHSM, PO3TPATOIO
MaiiHa a00 3aBOJIOJIIHHSM HUM ILISIXOM 3JIOBKMBaHHS CITy>KOOBHM CTaHOBHIIIEM, CBITYUTh, 1110 OJTHI€I0 3 HAHOLITBIIT
MOIIUPEHUX CITUUX (PO3NIYKOBHX) il € OIS pedei 1 ToKyMeHTiB. OCHOBHHUM 3aBJaHHSIM OISy TOKYMEHTIB
€ BUSBJICHHS O3HAK, IO CBIIYATh MPO MarepiaibHe a0 iHTENEeKTYyalbHE MigpOOJICHHS, a TAKOK BCTAHOBICHHS
MOPYIIEHb MPOSKTHO-KOIITOPUCHOT JOKYMEHTAITI1, TOMyIIEHUX MiAPSTHAKOM BUKOHAHHS POOIT.

3 MeTol SKICHOTO MPOBEICHHA, OIVISA JOKYMEHTIB IMOBHHEH BiJOyBaTHCh 3a y4YacTIO CIIELialicTiB
PI3HUX Tay3ei 3HaHb: CIEIialiCTIB-eKOHOMICTIB OyXTalTepChKOTo, TOAaTKOBOTO 00Ky, iHaAHCOBOI 3BITHOCTI,
LIHOYTBOPEHHS, CIELIaIICTIB y Tally31 TEXHIYHOT'O A0 CIiIKEHHS TOKYMEHTIB, IOYePKO3HABCTBA Ta aBTOPO3HABCTBA,
KOMIT FOTEpHHUX TEXHOJIOT1H TOIO.

o ormsany Takok peKOMEHAYEThCA 3a/Iy4aTH MPalliBHUKIB OpraHiB KOHTPOIIO — PEBi30PiB, MEPEBIPAIOUHX,
ayJIUTOPIB, IO CIPHATAME OLIBII INMBUIKOMY BCTAHOBJICHHIO (DaKTiB MOpYIIEHHS (IHAHCOBOI JUCIUILIIHU Ha
MiANPUEMCTBI Ta BUSIBICHHIO (DAKTiB MPUBIACHEHHS, PO3TPATH YU 3aBOJIOAIHHS Yy»KOT0 MaliHa.

BaxnuBuM Juts crieniajicTa € 3HaHHA CIieialbHOT OyXraiTepchkoi TepMIHOIOTI, IUQPy HOPM 3BITHOCTI
Ta Ha3B JIOKyMEHTIB, SIKi HEOOXiTHO BIJIyYUTH IIPH MIPOBEACHH1 Oy (0OIIyKY), TAMYacOBOMY JIOCTYI A0 Mpe.-
METIB 1 IOKyMeHTIB [5, c. 42].

CrienianicT-eKOHOMICT TMOBUHEH TaKOX JOTOMOITH CIiAYOMY TpPaBHIBHO 3adiKCyBaTh B MPOTOKOIMI
MICIISl BUSBJICHHS JOKYMCHTIB, 3HAXO/DKEHHS 1X Y BIAMOBIIHHUX Tankax Ta Qaiiiaax, B TOMY YHCIi PO3MIIIEHUX
y CHeuiaJbHUX KOMIT IOTEPHHX Mporpamax 3 Oyxraiarepcbkoro o6iiky. B Takux BuIagkax He 3aMiHUMOIO
JUI ciggoro Oyzie JomoMora cIielriaiicta, SSKHA BOJIOJIE CreliaJbHIMU 3HAHHAMHU y cepi KOMIT IOTEPHUX
TexHonoriit [5, c. 40-42]. Taki cneuiajicTd A 4ac OIVISAY KOMIT IOTEPHOI TEXHIKM Ta HOCI{B KOMIT IOT€pHOI
iH(popMaIlii MOXKYTh BHUSBHUTH O3HAKH BHTOTOBJICHHS PI3HHMX KOIii 1 BapiaHTIB IOKYMEHTIB, HasBHICTh O3HAK
MiAPOOKH, BUKOHABIIS TOKYMEHTIB, JaTy BUTOTOBJICHHS Ta BHECEHHS 3MIHHM B JTOKYMEHTH, 1[0 MAlOTh 3HAUCHHS
IUTSL PO3CITiAYBaHHS, BCTAHOBUTH (DaKTH PEAaryBaHHS IOYATKOBOTO 3MICTy JOKYMEHTIB IUISXOM IIOTIEPEIHBEOTO
JOCIIKEHHSI eIEKTPOHHUX BEPCiif IMX JOKYMEHTIB, CTBOPEHHX 3a JOTIOMOT'OI0 IIEPCOHAJIBLHOTO KoMII'1oTepa [4,
c¢. 30], MPOKOHCYNIFTYBATH CIIAYOTO MO0 MOXKIMBOCTI NMPU3HAYEHHS KOMIT IOTEPHO-TEXHIYHOT €KCIISPTH3H Ta
MIUTAaHB, SIKi HEOOXiTHO 3a/1aTH EKCIEePTY y MMOCTAHOBI MPO 11 MPH3HAYCHHS.

CremianictTd 'y Tajy3i TEXHIYHOTO JOCITIIKCHHS JOKYMEHTIB, MOYEPKO3HABCTBA Ta aBTOPO3HABCTBA
MOXYTb HaJlaTH KBaJi(hikoBaHYy JOMOMOTY CIiTYOMY B OIVISIII IOKYMEHTIB Ha IPeAMET crioco0y X BUTOTOBIICHHS,
HasSBHOCTI BHECEHHS 3MiH JI0 IEPBHHHOTO HOTO BUIIISY Ta 3MICTY, BCTAHOBIICHHS JIMCHOCTI BIJIOUTKIB IT€4aTOK
Ta IITaMIIiB, BAKOHABIIB PYKOIIMCHUX TEKCTIB Ta ITiIKCIB HA HUX, a TAKOXK aBTOpPa 3MiCTy KOHKPETHOTO TEKCTY Y
nokyMmeHTi. Jlo ix QyHKIii MOKHA BIJIHECTH TaKOXK JIOTIOMOTY CIITYOMY Y BiOOpPi €KCIIEpPUMEHTAIbHHUX 3pa3KiB
MOYepKy Ta MIAMUCIB y cayxk00BHX OCi0, BITOUTKIB IMEYATOK Ta IITAMIIIB, IPOBEACHHS KOHCYIbTAIl 3 MUTaHb

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 2 (30)/2022 145



MNintokos 0.
3anydeHHs cneuianicta 4o OrnsAy npu po3ciiayBaHHi po3kpaAaHb MaliHa LWASXOM 3/10BXMBAHHS ...

MPU3HAYCHHS TEXHIYHMX EKCIEePTU3 JOKYMEHTIB, NOYEPKO3HABUMX Ta aBTOPO3HABYMX EKCIIEPTH3, 3OIMCHUTH
JIOTIOMOT'Y Y (pOpMYITIOBaHHI TUTaHb Y MOCTAHOBAX IO X MPU3HAYCHHS.

Sk11o 00’ekTaMu oDy € HEPYXOMICTh — OyIMHKH, CIIOPYIH, OyIiBelIbHI MaTepiaiu, KOHCTPYKIIl, -
JISTHKH JIOPOXKHBOTO TTOJIOTHA, 3€MENbHI TUISHKU Ta BiMOBIIHI JOKYMEHTH, [0 MAIOTh BiTHONICHHS J0 HUX, TO
JI0 y4acTi B iX MPOBENEHHI JOIILHO 3aJIy4aTH CIICIANICTIB 3 OyliBeIbHO-TEXHIYHUX, OIIHOYHO-Oy/TiBeIbHHUX,
3eMENIbHO-TEXHIYHHX, OI[IHOYHO-36MEIIbHUX JTOCIIJKEeHb, 4 TAKOXK 1HXXEHEPiB-Oy/[IBEIHHUKIB, IPOEKTAHTIB, 3EM-
JIEBIIOPSTHUKIB, TEOMIE3UCTIB, SIKI MPAIIOIOThH Y chepax MpOMUCIOBOTO Ta IUBIILHOTO OyAIBHHUIITBA, OYyIiBHUAIITBA
aBTOMOOUTBHHX NIJISAXIB Ta 3€MJIEYCTPOIO.

[Tig yac omIsiay Taki CremiaidiCTH MOXYTh JIOIIOMOTTH CIIiTYoMY (hiKCyBaTH OKpeMi KOHCTPYKTHBHI 0CO-
6nmuBocTi OynoBU a00 OyniBeTbHUX KOHCTPYKILIN, MPOBECTHU 3aMipH, BiliOpaTu 3pa3ku OyniBeIbHUX MaTepiaiB 4u
KOHCTPYKITiH, 3BEepHYTH YBary CJIi40ro Ha OKpeMi IMOpYyIISHHs TEXHOJIOTIYHUX MPOIECiB, Oy/IiBEILHUX HOPM Ta
MPaBWII, OMYIICHUX il 4ac OyAiBHUITBA, TOMTOMOI'TH CKIIACTH ILIAHHU, CXEMH, KPECIICHHs, i ITOTyBaT! MaTepia-
JIU IS IpU3HAYEHHs eKcneptus [5, c. 42—44].

BucnoBkn. I1ix yac onsiay B KpUMiHAIBHUX MPABOMOPYIICHHSX, OB’ SI3aHUX 3 PO3CIiTyBaHHSAM IIPH-
BJIACHEHHS, pO3TpaTy ab0 3aBOJIOMIHHS Iy>KUM MaWHOM IIISIXOM 3JI0BXKHBAHHS CITy’KOOBOIO 0COOOO CBOIM CITYXK-
0OBUM CTaHOBUIIIEM, YIACTh CIICI[IANIICTA MOJISTAE Y HAaJaHHI TEXHIYHOT JOMOMOTY CTOPOHAM KPHMiHAIEHOTO TIPO-
BaJDKEHHSI 1 IPOBENIEHHs KOHCYJIBTAIlIN 3 MUTaHb, 10 TOTPEOYIOTh CliellialbHUX 3HAaHb Ta HaBHUYOK. CremianicTu
IiJ] 9ac OMIS/IB MOXYTh 3aCTOCOBYBaTH CIEIlialbHI 3HAHHA: 3 TaIy3€d KPUMIHATICTUKH, CKOHOMIKH, TOBapO3-
HABCTBA, aBTOTOBAPO3HABCTBA, TPAHCIIOPTHOTO TOBAPO3HABCTBA, OYAIBHUIITBA, 3¢MJICYCTPOIO, iHPOPMAIIHHUX Ta
KOMIT FOTEPHUX TEXHOJIOT1H, IICUXOJIOTI] Ta IHIIUX c(ep 3HAHD.
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OPTAHI3BALINHO-ITPABOBI 3ACAJIU HAJIAHHS
IMPABOBOI TPO®ECIHHOI JIOITIOMOI'! B YKPATHI

Pozenamymo opeanizayitino-npagosi numanna npasosoi npogeciiinoi donomozu 8 Yxpaini. 3axucm npas ma
€80000 H0OUHU, IX ymeepOdCceHHs ma 3a0e3neyeHHs — 20106He 3a80akHs 0)0b-aKoi 0emokpamuuroi depxcasu. Koncmu-
myyis Ykpainu eapanmye 00mpumants OCHOGHUX NPas JI0OUHY, 30KpeMa Npasad Ha OMPUMAHHA K8aNi(ikoeanoi npaso-
601 donomozu. B okpemux, nepedbauenux 3aKoHOOABCMBOM BUNAOKAX, Ye HAOAHH De30NIAmHOI NPasosoi OONOMO2U.
beskowmosna opuouuna donomoza Ak 0OuH i3 NPoAGI6 coYianbHOI Oepicasdu, wo NIKIYEMbCA NPO CE0IX SPOMAOSIH,
NPOMsA2OM 8Cb020 ICHYBAHHSA 0EPHCABHOCHIE MIEI0 YU THULOW MIPOIO 30epieanacs 0epicasor.

3’acosano, wo ocobrueocmi 3abesneueHHs npasa IOOUHU HA Npogheciliny npasHuyy oonomozy 8 Ykpaiui 3a-
nexcams 6i0: 1) 6udy donomozu, axoi nompedye ocoda, 3a eKOHOMIYHUM (MamepianbHumM) Kpumepiem (Oniamuoi uu
bezonnamuoi); 2) kamezopii ocib, AKI Maromsv NPaso Ha 6e30NIAMHY 6MOPUHHY NPABHUYY OONOMOZ)Y (Mano3abe3neyeHi,
VUACHUKU O01I08UX Oill, 3aMpUMAHT 8i0ON0BIOHO 00 NONOHCEHb KDUMIHATLHO20 NPOYECYANbHO20 3AKOHOOA8CMEA MOW0);
3) 6udy nposadicenHa 3anedxcHo 6i0 2any3i npasa (npogeciiina npaguuua 00NOMo2a 8 KPUMIHATLHOMY, YUBLILHOMY),
AOMIHICIPAMUBHOMY, 20CNO0APCLKOMY NPOYeci).

Buokpemneno ocobnusi osnaxku npogheciiinoi npagnuuoi donomoeu: 1) ye piznosud npogecitinoi disnbHocmi,
AKY peanizye aogokam, 2) nepeddbayae npagoguil smicm y OiAx (nocuyeax), 30Kpema HAOAHHA npasosoi iHgopmayii
ma KoHcynomayi, cKAa0anus OOKYMEeHmMi6 npasoeozo xapakmepy, 30ilUCHeHHs nPeoCmasHuymea inuoi ocodbu  cyoi;
3abe3neuenHs 3axucny 0coou 6i0 KPUMIHANLHO20 0OBUHYBAYEHHS MOWO,; AKI MOJNCYMb MAMU 3HAYEHHS I0PUOULHO20
gaxmy, wo nopooxcye, 3MiHIE abO NPUNUHAE KOHKPEemHi NpAagoGiOHOCUHU, 3) MOdice HAOABAMUCA HA ONJIAMHIU YU
bezonnamuil 0CHO8I; 4) Mae pusuKosull xapaxmep, AKWO 60HA HAOAHA HA ONJLAMHIN OCHOBI (Ha 00208IPHUX 34CA0aAX),
OCKibKU HAOAHHS NPOPecilinoi npagHu4oi 0ONOMo2u He 2apaHmye OmpUMAanHs NO3UMUBHO20 Pe3YIbmamy @ CNpagi Ha
Kopucmo Knienma, 5) 6i0nogioac npuHyunam 6epxo8eHCcmed npasa, 3aKOHHOCMI, He3aneHCHOCi, NPeGeHMUGHOCMI, He-
NpUnycmMumMocmi KOHQikmy inmepecie, KOHQIOenyitiHocmi, AKICHOCMI mowo.

Busnaueno niocmasu na 0cHO8I AKUX NPUNUHAEMbCS HAOAHHS O€30N1AMHOI BMOPUHHOI NPABHUYOL 00NOMO2U 3d
piwenusam Llenmpy 3 HaoaHHs 6e30n1amMHOI 6MOPUHHOT NPABOEOT donomozu.

Kniouoei cnosa: 6ezoniammna npasosa 0onomoea; npago Ha 3aXuUcm, iHCmumym 6e30niamHoi npagosoi 0ono-
Moeu; nepeuHHa 6e30n1amHa npagoea OONOMo2d, 6MOPUHHA DE30NIAMHA NPABO6A dONOMo2a; Cy6 €Kmu OMpUMAaHHs
ma Haoanus 6e30N1amHoi nPABoeoi OONOMOo2U.

Rohatynska N., Malaina V.

Organizational and legal principles of providing legal professional assistance in Ukraine

The article examines the organizational and legal issues of legal professional assistance in Ukraine. Protection
of human rights and freedoms, their approval and provision is the main task of any democratic state. The Constitution
of Ukraine guarantees the observance of basic human rights, including the right to receive qualified legal assistance. In
certain cases provided for by law, this is the provision of free legal aid. Free legal aid, as one of the manifestations of
a social state that cares for its citizens, was maintained by the state to one degree or another throughout the existence
of statehood.

It has been found that the specifics of ensuring a person s right to professional legal assistance in Ukraine
depend on: 1) the type of assistance a person needs, according to the economic (material) criterion (paid or free); 2)
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categories of persons who have the right to free secondary legal aid (indigent, participants in hostilities, detained in
accordance with the provisions of criminal procedural legislation, etc.); 3) type of proceedings depending on the field of
law (professional legal assistance in criminal, civil, administrative, economic proceedings).

The special features of professional legal assistance are highlighted: 1) it is a type of professional activity
performed by a lawyer; 2) provides legal content in actions (services), in particular, provision of legal information and
consultations; drawing up legal documents; representation of another person in court; ensuring the protection of a
person against criminal charges, etc.; which may have the meaning of a legal fact that creates, changes or terminates
a specific legal relationship; 3) may be provided on a paid or free basis; 4) has a risky nature, if it is provided on a
paid basis (on a contractual basis), since the provision of professional legal assistance does not guarantee obtaining
a positive result in the case in favor of the client; 5) complies with the principles of rule of law, legality, independence,
preventiveness, inadmissibility of conflict of interests, confidentiality, quality, etc.

The grounds on the basis of which the provision of free secondary legal aid is terminated by the decision of the
Center for the provision of free secondary legal aid have been determined.

Keywords: free legal assistance; the right to protection; institute of free legal aid; initial free legal assistance,
free secondary legal assistance; entities receiving and providing free legal aid.

MocranoBka mpodiaemu. [IpaBoBi ocHOBM HamaHHS Oe30IUIATHOI MPAaBOBOI JOIIOMOTH aIBOKAaTaMHU
3aKpiruieHi y cT. 59 Koncrutyii Ykpainu, 3TiJTHO 3 KO KOXKEH Mae€ MpaBo Ha npodeciiiHy npaBHUYY JOIIOMOTY.
VY Bunamkax, nepen0dadeHNx 3aKOHOAABCTBOM, IS TOIIOMOTa HAaNAeThCs Oe3komToBHO. KoxkeH BimbHUN Y BUOOpI
3axucHHUKa cBOiX mpaB [1]. Came 3ampoBa/pKeHHs IHCTUTYTYy O€30IUIATHOI HMPABOBOI JOIOMOTH CTajO i€BHM
IHCTPYMEHTOM Y BHIVISIZII 3HaHb MIPO CBOT IpaBa 1 MOXKJIMBOCTI 3aXUCTUTH iX. [IpaBo Ha mpaBoBYy KBadi(ikoBaHY
JIOTIOMOTY — 116 HEOOX1THUI eleMEHT MEXaHi3My 3a0e3MeueHHs BCiX 1HIIHMX MPaB 1 CBOOOI JIFOJMHH i TPOMaITHUHA.
3a3HaunMo, Mo 0e30IUIaTHa MpaBOBa JOMOMOTa Ma€ CTaTH OIHUM i3 OCHOBHUX (YHIAaMEHTAIBHHX 3aCO0IB B
CyJacHii IIpaBOBiii cUCTEMi, OCKUIBKH JIMIIE 32 TAKUX YMOB BOHa Oy/ie TOCTYITHOIO JUIs O1IbII0I KUTBKOCTI BEPCTB
HACEJICHHSI, [0 TOTTIOMOKe 3a0e3IIEUUTH IIPABOBUH 3aXHCT OCIO.

OcTaHHIM YacOM TOIIMPEHUM IMHTaHHSM Ha Cy4YacCHOMY €Talli PO3BUTKY JIEpKaBH € OpraHi3alliifHo-
MpaBOBi 3acajy HAJaHHS IIPaBOBOi mpodeciiiHoi momomoru B YKpaiHi. barato ykpaiHIiB, ocoOmuBO cepen
HE3axMIIEHNX BEPCTB HACEIICHHS, POCTO HE MOTIIM JIO3BOJIUTH cOO1 TUIATHTH 3a aJiBOKara abo Oynu mo30aBieHi
JOCTYIy JIO TPaBOBOI ITOMOMOTH, IO YHEMOXITHBIIOBAIO podeciiiHe mpeacTaBHULTBO B cyxi. Lle cTBoproBamo
HEpiBHI yMOBH Ta CIPHSUIO HENOBIpi A0 Aep>KaBHUX iHCTUTYIIHN 3arajJoM, 30KpeMa Bipi B CIPaBEAIMBICTh CHCTEMH
MPaBOCYAS 31 CTOPOHHU CYCHUIECTBA. TOMy poib 0€30ITaTHOI IIPABOBOI TOTIOMOTH HAI3BUYANHO BAXKIIMBA IS
PO3BUTKY ¢(pEeKTUBHHMX MEXaHi3MiB BIIPOBaDKEHHA IeMOKpaTii. ToMy TeopeTnyHe 0OIpyHTYBaHHS IIPABOBOTO Ta
oprasizamiiHoro 3a0e3neYeHHs HaJaHHs MPaBOBOI KBaJi(hiKoBaHOI JOMMOMOTH i Yac 3MIHCHEHHS CyIOYHHCTBA,
peaizariii rapaHTiii 1epKaBHy y 31MCHEHHI ITpaBa Ha 3aXUCT IpaB, CBOOO, iHTEpECiB 0Ci0, ZOCTYI 10 IPABOCYIII
€ COLIANEHO BUTPEOYBAaHMM 1 aKTyaJIbHUM HAIPSIMOM CHOTOICHHS.

AHani3 ocTaHHIX JocjifkeHb i myOaikaunii. 3HauHy yBary Ta IIMPOKHM CIIEKTpP AOCTIHKEHb, NPH-
CBSIYCHHX Y raiy3i HpaBoBOi KBalli(hikOBaHOT JOTIOMOTH PO3DISIIANH Taki HaykoBIi, sk: O. M. banmypka, C. M.
Bpeyc, I. I1. Bnacosa, B. M. IcakoBa, [[. M. Kutouka, JI. A. JIutoBuenko, M. M. Muxeenxko, B. C. Hanugaiixa,
O. ®. CxaxkyH, C. I. Crenenko, B. 1. ®opmaHiok, Ta iHIi BUeHi. BogHodac me 0arato muTaHp y il ramys3i 10ci €
JIMCKY CIHHIMU.

MeTo10 cTATTi € PO3KPUTTA 3MICTY, CyTHOCTI Ta MPOOIEMHHX ITUTAaHb TPABOBOI KBTI (hiKOBAHOT JOIIOMOTH
B YKpaiHi.

Buknax ocHoBHOro martepiany gociimkenns. [IpaBo rpoMajasH Ha IPaBOBY AOIOMOTY 3aKpIIICHO Y
Koncturymii Yipainu, npuitasriit me 1996 poxy. OnHak BIpOJOBK TPUBAIOTO Yacy y Aep)kKaBi He OyIo MeXaHi3My
peamizanii nporo mpaea. 13 npuitaarTam 2011 p. 3akony Ykpainu «Ilpo Ge3ommarHy IpaBOBY AOIOMOTY» OYII0
c(hopMOBaHO BiJIOBITHY HOPMATHBHO-TIPABOBY 0a3dy Ta YTBOPEHO CHUCTEMY HaJaHHsS O0€30IUIaTHOI MpaBOBOi
JOMOMOTH. 3aBISKH CUCTEMi HaJaHHS Oe30IUIaTHOI IMpPaBOBOi OIOMOTH pealli3yeThCs KOHCTHUTYIHHE IpaBO
YKpaiHIiB Ha MPaBOBHH 3aXHUCT, 3a0€3M€UyIOTHCS PiBHI MOXKIMBOCTI JJISI KOXXHOTO BHUPIIIYBATH CBOi JKUTTEBI
mpoOIeMH y TPaBOBHH CITOCiO, CTBOPEHO peaybHI MOXIIMBOCTI JUIS 3aMI00IraHHs MOPYIICHHM IIPaB JIIONUHH Ta
3aXMCTy NpaB JTIOAWHHU. PO3BUTOK crucTeMu Oe30IutaTHOI mpaBoBoi qonomoru OyB omgHUM i3 npioputeTiB [lmany
npioputeTHuX Aiit Ypsay va 2016 pik, Ctparerii peopMyBaHHS CyIOyCTPOIO, CYIOYNHCTBA, a TAKOK HanioHanbHOT
cTpaterii y cdepi 3aXucTy npas JOIUHH [2].

3axwmcT mpaB Ta CBOOO[ JIOMMHM, 1X YTBEpIKECHHS Ta 3a0€3MCUCHHS € TOJOBHUM 3aBIaHHAM OyIb-sSKOT
JeMOKpaTn4Hoi nepxaBu. KoHCTUTYIIST YKpaiHu rapanTye ZOTPHMAHHS OCHOBHHX IIpaB JIOAWHU 1 cepel HUX
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OpraHizauinHo-npaBoBi 3acaan HagaHHSA NPaBoOBOi NPOdEeCiMHOI AonNoMOrv B YKpaiHi

MpaBa Ha OTPUMAaHHS KBaITi(hiKOBaHOT IPaBOBOI TOTIOMOTH. B 0kpemux, iependadyeHnx 3aKOHOJaBCTBOM BUTIAIKAX,
IIe Ha/IaHHs 0E30IUIaTHOI IPABOBOI IOMIOMOTH. be3KoImTOBHA FOPUINYHA JTOIIOMOTa SIK OJTUH i3 BUSIBIB COLlIAbHOT
JIepKaBH, IO MIKIYETHCS PO CBOIX TPOMAJISIH, IPOTATOM BCHOTO iICHYBAaHHS JICPKABHOCTI TI€IO YW 1HIIOKO MipOIO
30epiraiacsi Iep>KaBoro.

VY 3akoni Ykpainu «IIpo Ge3omiarHy nmpaBoBy ITOTIOMOTY» 3rajlaHa JOTIOMOTra BU3HAYAETHCS K HAJJaHHS
MPaBOBHX ITOCITYT, CIIPSIMOBaHUX Ha 3a0€3MeUCHH peai3allii mpas i CBOOOJ JIIOIMHU i IPOMaJTHIHA, 3aXUCTY [IUX
paB 1 cCBOOO, iX BiIHOBJICHHS y pa3i mopyuieHHs. ToOTO IpaBoBa JJONIOMora HaJIa€ThCs y (POPMi IPABOBHX TOCIYT,
II0 BUKOHYIOThCS SIK: HAIAHHS TPABOBOi iH(OpMaIii, KOHCYIBTAIIiH 1 pO3)SICHEHb i3 MPABOBUX MMUTaHb; CKIAICHHS
3asB, CKapr, MPOIeCyaJbHHUX Ta IHIITNX JIOKYMEHTIB IPABOBOTO XapaKTepy; 3MIMCHEHH MPEICTaBHAIITBA IHTEPECIB
0oco0M B cynax, IHIIMX JEp:KaBHUX OpPraHaX, OpraHaxX MiCHEBOTO CaMOBPSIYBaHHS, MMEPEd IHIIUMH 0COOaMM;
3a0e3MeueHHsI 3aXUCTy 0COOH BiJl OOBMHYBaueHHs; HaJJaHH 0CcO01 IOTIOMOTH B 3a0€3Me4YeHHI JOCTYIy 0COOH 10
BTOPUHHOI MPaBoOBOi fonoMoru Ta memiamii (1. 4 4. 1 ct. 1 3akony) [3].

OCHOBHOIO ITepeTyMOBOIO 3a0€3IeUeHHSI IIpaBa 0cOOM Ha IPABOBY JOIIOMOTY MOJKHA BB)KATH CTBOPCHHS
HaJIHHUX TPaBOBUX Ta OpraHizamiHUX WiAcTaB s ii (pakTuuHoro HanmaHHs. [T BUKOHAHHS 3aBIaHb,
BuKIajaeHnX y Konremnii ¢popmyBaHHs cucTeMH 0e3011aTHOT IPaBOBOi TOTIOMOTH B YKpaiHi Bin 9 uepBHs 2006 p.
[4], a came: 1) cTBOpEHHS B3a€MOIIOB’ I3aHUX KOMIIOHEHTIB CUCTEMH — IEPBUHHA Ta BTOPUHHA [IPaBOBa JOIIOMOTa;
2) 3a0e3MedeHHs] HAJICXKHOTO PIiBHA Ta ONTHMAIBHOTO TMOPSJIKY BUILIATH MPABOBOT JJOIIOMOTH 34 PaxXyHOK KOIIITIB
JIepyKaBHOTO OIOKETy; 3) BCTAHOBJIEHHA YITKMX KPHUTEPIiB IOCTYMy ocid g0 Oe30maTHOI mpaBoOBOi IOMOMOTH;
4) cTBOpeHHs e(PEKTUBHOT MOJIeIi YIPABITiHHSA CHCTEMOIO 0€30TUIaTHOT MPaBOBO JIONIOMOTH Ta ii (iHaHCYBaHHS,
npuiinaTo 3akoH Ykpainu «IIpo Ge3omnarHy mpaBoBy nonomory» [3], skuil BU3HauaB 3MICT ITpaBa Ha 0€30IUIaTHY
MIPaBOBY JIOTIOMOTY, MOPSIIOK 3AiHCHEHHS IIHOTO IIpaBa, MiJICTABH Ta MOPSIOK HaJaHHS OC30IUIATHOI IPaBOBOI
JIOTIOMOT'H, pealtizallisi TaHOTO IpaBa, ACPKaBHI TapaHTIl HaJaHHs 0E30ILIaTHOI IIPABOBOI JOIIOMOTH.

Sk 3a3nauae 1. B. XoHporii, 1opuauvHa J0mIOMOra € OCHOBOIO JIJISl 3/MIHCHEHHS 1HIIWAX TpaB, y T. 4.
MIPaBO Ha CIIPaBEUIMBUN CYIOBH PO3MIISA, HEOOXiIHI YMOBHU ISl 31MCHEHHS IIMX IPaB, i BXKJIMBA rapaHTis, 110
3abe3rneuye pyHIaMEHTAIBHY CIPaBEIIMBICTh MPOIECY KPUMIHATHHOTO CYJIOYHMHCTBA Ta JOBIPY TPOMaJICHKOCTI
JIo HBOTO [5].

Bimnosimao g0 1. 13 4. 1 ct. 7 KIIK 1o 3aranpHUX 3acaj KPUMIHAJIBLHOTO MPOBAHKEHHS BiJIHECEHO
3a0e3nedeHHs mpaBa Ha 3axucT. Y cr. 20 KIIK, 1o po3kpuBae 3MicT 3a0e3meueHHs MpaBa Ha 3aXUCT SIK 3araibHOi
3acaqil KpUMIHAJIBHOTO IMPOBA/DKEHHS, 3aKpIIUICHO IMPaBO IIiI03PIOBAHOTO, OOBHHYBAYCHOTO, BUIIPABIAHOTO,
3aCy/KEHOTO Ha 3aXMCT, SIKE MOJIATae y HaJaHHI HOMy MOKIIMBOCTI HAJIaTU YCHi 00 MUCHMOBI MTOSICHEHHS 3 IPUBOLY
MiJI03pU YW OOBWHYBaueHHS; MpaBo 30MpaTH 1 MOJABaTH JIOKa3W; OpaTh OCOOMCTY y4YacTh Y KPHMiHaJIbHOMY
MPOBADKCHHI; KOPUCTYBAaTHCh MPABOBOIO JOMOMOIOI0 3aXWCHUKA; Peaji30BYBaTH iHINI IMPOIECYyalibHI IpaBa,
nependadeni KITK.

Boanouac Ha mpakTtumi ©0arato oci0, fKi MalOTh Ha METi OTPHUMaTH 0e30IIaTHY HPaBOBY JIOTIOMOTY,
CTHKAIOTBhCA 3 TPyAHOUIaMH. Bix mouaTtky BOHH ITOB’s3aHi 3 TOCTYIIOM JI0 CaMOi IIPaBOBOI JOTIOMOTH. 30Kpema,
HIeThcs PO OTPUMAHHS Ta CAMOCTIHHY MiATOTOBKY JOKYMEHTIB, SIKi BAMAraroTh IIEHTPH 3 HaIaHHs 0€30ILIaTHOT
norioMord. J[is gesskux kareropiit oci0, siki He CIIPOMOXKHI CaMOCTIHHO 3aXUCTUTH CBOI MOPYIIIEH]I UM OCTIOPIOBaHI
mpaBa abo peani3yBaTH MpoLECyajbHI NMOBHOBA)KEHHS 4depe3 HEHNOCATHEHHS IOBHOMITTS, HeNi€3AaTHICTH abo
00OMeKeHy Ji€3/IaTHICTh, TaKi BUMOTH B3araji CTaBIATh ITiJ] CyMHIB JOCTYITHICTh BKa3aHOT JIEPyKaBHOI TOCTYTH.
Xoua crarta 59 Koncturyuii YkpaiHu rapaHTye KO)KHOMY TakKoX MpPaBO Ha MpodeciiiHy npaBHUYY JAOMOMOTY
Ha Oe3oIutaTHii ocHOBI. BiamosigHo no 3akoHy Ykpainm «IIpo 6e30ruiaTHy mpaBoOBY JOIOMOTY», O CUCTEMH
HaJaHHS 0€30IUIaTHOI IPABOBOI JOMOMOTH Hajexars: 1) KoopanHamidHui IEHTp 3 HalaHHS IPaBOBOI JJOOMOTH
(mami — KIJHITM); 2) cy0’exTi HajgaHHA Oe30IIaTHOI MEPBHHHOI MPaBOBOI JOMOMOTH; 3) cy0’€KTH HaJaHHS
0e30I1aTHOT BTOPHMHHOI MPaBoOBOi 101oMoru [6].

[ToBHOBa)keHHS Ta TOPSAOK MiSUIBHOCTI BKAa3aHWX IEHTPIB BCTAaHOBIIOIOTHCA [lONOXKEHHSAM IIpo
LEHTPH 3 HaJaHHs 0e30IIaTHOi BTOPHUHHOI MPaBOBOI IOTMIOMOTH, IO 3aTBepkyeTbca MiH toctoM Ykpainu [6].
OCHOBHI 3aBJaHHS TaKHX IICHTPIB: 1) MiJBHUIICHHS MPABOBOi CBiIOMOCTI, KYJBTypH Ta OCBIYCHOCTI HAaCEICHHS
(mpaBOIIPOCBITHUITBO); 2) HaJaHHs O€30IUIaTHOT IEPBUHHOT TPaBOBOI JONOMOTH (HalaHHs MPpaBoBoi iHpopmalii,
KOHCYJIBTAIII, CKIaJeHHS JOKYMEHTIB (HEMpOIleCyalbHOT0) MPaBOBOIO XapakTepy) i Oe30miaTHOi BTOPUHHOI
MpaBoBOi JOMOMOrM (OKPEMHUM COILiaIbHO BPa3JIMBUM KaTeropisiM ocid B HUBUIBHUX, aJMiHICTPaTUBHHUX Ta
TOCIIOAAPCHKUX CIpaBax; MOTEPITIIMM Ta CBIJIKaM y KpUMIHAIILHOMY TIPOBa/XKCHHI); 3) 3a0e31eueHHsI JOCTYITY J10
€JIEKTPOHHUX cepBiciB Mintocty Ykpainu [7].

Tomy 3abesredeHHs] mpaBa Ha NPOQECiiiHY MpPaBHUYY JOTIOMOTY PETrYIIOEThCS 3HAYHUM TEPETiKOM
HOPMAaTUBHUX aKTiB, cepex skux: Koncrurynis Ykpainu; pimenns KCVY; unHHI MDXXHApOOHI JOTOBOpH, 3roja
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Ha 000B’s3KOBicTh AkuX HagaHa BPY; pimenns €CIUI; iHmn HOpMaTHBHO-TIPABOBI akTH (KOIEKCH, 3aKOHH,
ITiJI3aKOHHI aKTH).

[IpaBo Ha mpodeciliHy MpaBHUYY AOMOMOTY HAJIS)KHUTh JI0 KOHCTUTYLIHHUX MpaB JIOIUHH 1 iependadae
HAsBHICTh TapaHTii 3 00Ky JepKaBH, O KOXKEH, XTO MOTpedye TaKoi JOIIOMOTH, 3MOXe 1 OTpUMATH.

AHaNi3yl0ud BUINECKa3aHE JMOIUIBHO BH3HAYHTH O3HAKH MpoQeciiiHoi TNpaBHUYOI JomoMoru: 1)
e pi3HOBUJ NpoQeciiiHOl AISTBHOCTI, fKa peaizyeThCs aJABOKaTOM; 2) mependadae MpaBOBUH 3MICT Yy IisiX
(mociyrax), 30kpeMa HaJaHHS TMpaBoBOi iH(oOpMaIli Ta KOHCYJbTaIlild; CKIAJaHHSA JTOKYMEHTIB IPaBOBOTO
XapakTepy; 3M1HCHEHHS IPeACTaBHUITBA 1HIIOI 0cOOU B Cy/i; 3a0e3MeueHHs 3aXUCTy 0COOU Bl KPUMIHAIBHOTO
0OBHHYBaYCHHS TOIIO; SIKi MOXKYTh MaTH 3HaYCHHS IOPHIUYHOTO (DaKTy, IO MOPOIKYE, 3MIHIOE a00 TPUTTHHSIE
KOHKpETHI NpaBOBIAHOCUHM; 3) MOXE HaJaBaTUCS Ha OIUIATHIA 4M Oe30IUIaTHIH OCHOBi; 4) Ma€ PU3UKOBHMA
XapakTep, SKIIO0 BOHA HaJlaHa Ha OIJIaTHIA OCHOBI (Ha JOTOBIPHUX 3acajax), OCKIJIbKH HaJaHHS MpodeciiHoi
MPaBHUYOI JOMIOMOTH HE TapaHTye OTPUMAaHHS MO3UTHBHOTO PE3yNbTaTy B CIpaBi HA KOPHUCTh KIi€HTA; 5)
BIJINOBI/Ia€ MPHUHIIAIIAM BEPXOBCHCTBA IMpaBa, 3aKOHHOCTI, HE3aJIeKHOCTI, MPEBEHTHUBHOCTI, HEMPHITYCTUMOCTI
KOH(]ITIKTY iHTEpeciB, KOH(IIEHIIIHOCTI, AKICHOCTI TOLIO.

OTxe, MU TIWIUTA BUCHOBKY, IO BimmoinHo no KoHcrutyiii Ykpainu, cy0’ekToM 3a0e31edeHHs MpaBa
JIOMVHU Ha TpodeciiiHy MpaBHUYY JOMOMOTY € aIBOKAT, IKUil HAIIJICHUI PaBOM 31IiHCHIOBATH PEICTABHUIITBO
1HIIOT 0COOM B CyJi, a TAKOK 3aXWCT BiJl KPUMIHAIBLHOTO OOBHHYBauCHHS. 3aKOHOM MOXYTh OyTH BH3HAYEHI
BUHSATKH MO0 MPEACTABHUITBA B CY/l Y TPYIOBUX CIOPAX, CIOPaX OO 3aXKCTY COIiaIbHUX MPaB, BUOOPIB Ta
pedepeHayMiB, y MaJIO3HAUHUX CIIOPAX, a TAKOXK IIONO MPEJCTABHUIITBA MAJIONITHIX YA HEMOBHOMITHIX OCI0 Ta
0ci0, sIKi BU3HAHI CyZIOM HEA1€3MaTHUMU YU J1€3[aTHICTh AKUX OOMEXeHa.

[Mopsinok HaganHsg npodeciiiHol MpaBHUYOT JONOMOTH B YKpaiHi Mae CBOI OCOOIHMBOCTI 3aJIe)KHO Bij
BUJIY JONOMOTH, AK0i morpebye ocoba, — ormaarHoi uu Oe3oruiaTtHOi. Jjas oTpumaHHA omjatHoi mpodeciiHol
MPaBHUYOI JIOTIOMOTH 0CO0a CaMOCTIHHO CTa€ iHIMIaTOPOM 3BEPHEHHS 3a TaKOK JIOMIOMOTOIO JIO HEOOX1THOTO
iif QaxiBug (amBokara), KU crieniani3yeTbcsa B MEBHIN ranysi npasa. Bubip ¢bopmu ta cy0’ekTa HagaHHS Ta-
KOi JIOTIOMOTH 3aJIe)KUTh BiJl BOJII 0COOH, sika Oaxkae 1i oTpuMard. 31eOUTbIIOT0 MK alBOKaToOM Ta 0C000I0, sKa
notpedye 10noMOrH (KJIIEHTOM), YKIIaJaeThCs TOTOBip MPpo HaJaHHsA NpodeciiiHol mpaBHUYOT JOIIOMOTH, 32 KM
OJIHa CTOpOHA (aJBOKAT, aJBOKAaTChKe OIOpO, aJIBOKATChke 00’€HAHHSI) 3000B’A3yEThCS HamaBaTH MpodeciiHy
MIpaBHUYY JOMOMOTY iHIIiH CTOPOH1 AOTOBOPY (KJII€HTY) HA YMOBAX 1 B IOPSKY, 1110 BU3HAYEHI JJOTOBOPOM, a KITIEHT
3000B’SI3y€ThCS OTUIATUTH HAJIaHHS TaKOi JOTIOMOTH — BUHArOpoAdy (roHopap) Ta (pakTH4HI BUTPATH, HEOOXiIHi
JUISL BUKOHAHHS JOTOBOPY, Y BHIIQJIKY, SKIIO Taka oIuiara rnepeabadeHa ToroBopoM. Jlo JoroBopy mpo HalaHHS
npoeciiHol MPaBHUYOT JOTIOMOTH TAKOXK 3aCTOCOBYIOTHCS 3aralibHi TOJOKEHHS IMBIILHOTO 3aKOHOAABCTBA TIPO
Jorosip [8; 9].

Jono Oe3oriaTHOi MpaBHUYOI JTOTIOMOTH CHTYyAaIlisl 30BCIM i1HaKIIa — Taka JOIOMOTa IMOBHICTIO abo
YaCTKOBO HA/IA€ThCS 32 paxyHOK KOWITIB Jlep>kaBHOro OrOmkeTy YKpaiHH, MiCLIEBUX OIOMKETIB Ta IHIIMX JKepe
[6].

Hananus 6e30mmaTHoi BTOPUHHOT IPABHUYOT OIIOMOTH IIPUITAHAETHCS 3a pilleHHsM LIeHTpy 3 HagaHHsS
0€30IUTaTHOI BTOPHWHHOI TPaBOBOI JOMIOMOTH B pasi, AKIIO: 1) € OOCTaBHHM YW IMiJICTaBH, 32 HASBHOCTI SIKHX
ocoba Oyna BimHeceHa 110 Kareropiil oci0, nepeadaueHNX 4acTHHOIO nepiioio ctarti 14 3akony Yipainu «IIpo
0e30IUTaTHY IPaBOBY JOIOMOTY», NMPHIMHWIA CBOE ICHYBaHHs (HampuKIan, y oci0, ski mepeOyBaroTh Tix
FOPUCIUKIIEI0 YKpaiHH, 301IbIIMBCS CEPEIHBOMICSYHHM JO0X1JT; JITH CUPOTH, JIiTH, M030aBlieHi 0aThKiBCHKOTO
MIKITyBaHHS, OS3MPUTYIBHI AITH, JITH, IKi MOXKYTh CTaTH a00 CTaJIM )KEePTBAMU HACHIJILCTBA B CiM 1 TIepecTaiu Oy TH
TaKUMHU; SKILIO 0 0cOOM 3aCTOCOBaHE 3aTPUMaHHs, apellT (B3STTS il BapTy) OyJI0 MPUIIMHEHO; SIKIIO BiANOBITHY
0co0y TI030aBJICHO CTAaTyCy BeTEepaHiB BifHM 94X O0COOM, HA SIKY MOIIUPIOETHCS isl 3akoHy Ykpainu «IIpo craryc
BeTepaHiB BiiiHM, rapaHTil iX COLIAJIbHOTO 3aXMUCTy» Ta iH.); 2) mpauiBHUK LIeHTpY BCTaHOBHUB (haKT MOJAHHS
0C000I0 HENPAaBAMBHX BiJjoMOcTel a00 (abIIMBUX JOKYMEHTIB, 3 METOIO BITHECEHHS 0COOH JIO Kareropii ocio,
SIKi MAIOTh MPABO HA TaKy JOMOMOTY, Ta PHUHHATTS PIillICHHs PO HAJaHHS 1i 0e30IIaTHOI BTOPUHHOT MPaBHUYOT
JIOTIOMOTH (Y IIbOMY pa3i ocoba 3000B’s13aHa BIINIKOAYBATH BaPTICTh (PAKTHYHUX BUTPAT, TIOB’A3aHUX 3 HAJITAHHIM
JOTOMOTH); 3) 0coba KOPUCTYETHCS 3aXMCTOM IHIIOTO 3aXUCHUKA y CIpaBi, 32 SIKOKO il MPU3HAYCHO 3aXHCHHUKA
BiZnoBiHO 10 3akoHy Ykpainu «[Ipo Oe3oriaTHy mpaBoBY AOMOMOTY»; 4) 0co0a BUKOpUCTAJIa BCi HAI[IOHAJBHI
3aco0u MPaBOBOTO 3aXMCTY B crpasi [§, c. 10; 6].

MexaHni3M peadizallii Ipasa JIOIWHA Ha poQeciiiHy MpaBHUYY JOIIOMOTY B YKpaiHi MOKHA BU3HAUUTH
3a TaKUMH HampsMKamu: 1) BIOCKOHAJICHHS HOPMAaTHBHO-TIPABOBOI 0a3u, IO TrapaHTye MPaBO Ha MpodeciiHy
MIPaBHUYY JOMIOMOTY, BiJIIIOBITHO JI0 Mi>KHAPOTHO-TIPABOBUX CTAHJAPTIB Y Tally3i MpaB JIIONUHHY;

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 2 (30)/2022 151



PoratuHcbka H., ManaiiHa B.
OpraHizauinHo-npaBoBi 3acaan HagaHHSA NPaBoOBOi NPOdEeCiMHOI AonNoMOrv B YKpaiHi

2) BIOCKOHAJICHHS JIISUTBHOCTI Cy0’€KTiB 3a0e3IeUeHHS NpaBa Ha MPAaBHUYY JOMIOMOTY 3 METOI0 HaJlaH-
HS 0c001 KBasi(hikOBaHOI TOTIOMOTH, 30KpeMa IUISIXOM CTBOPEHHS KBali(pikaliiHUX Ta JAEOHTOJOTIYHHUX BHUMOT
(kpuTepiiB), SKMM IIOBUHHI BiJINIOBIIaTH Cy0’ €KTH HAJIaHHS TaKO1 JJOTTOMOTH Ha OTUIATHIM OCHOBI ((paxiBii y ramys3i
mpasa), Ha 3pa3ok [IpaBuiaM aiBOKAaTCHKOI €THKU;

3) nmpoBeneHHs iHQOPMAIITHAX KaMITaHil 010 iICHYBaHHS CUCTEMH 0€30TUIaTHOI MPaBHUYOT IOTIOMOTH
(0co0nKBO B celax Ta HEBEIMKHUX MicTax) B Mepexi [ntepuet, 3MI, Ha 30BHIIIHIX peKIaMHUX HOcigx (61mbopaax,
MOHITOpaX TOIIO), a TAKOXK IUISIXOM po3/1adi iHhopMaIliifHUX MaTepianiB (JOBIIHUKIB, OyKJIETiB, OpOLTYD, TUCTIBOK
TOIIIO) B TPOMAJICHKUX MICIISIX;

4) TpOBEJICHHS CHCTEMATUYHUX COIIOJIOTIYHUAX OIUTYBaHb T'POMAJCHKOCTi, 0COOIMBO MOJIOMI, Mpel-
CTaBHUKAMHM IPOMAJICBKUX OpraHi3alliid, a TAKOX Yepe3 CIelialbHO CTBOPEHI [HTepHeT-IopTaH, 8 TAKOXK B3ATTS
JI0 yBard ii 3ayBaKeHHS Ta MPOTO3HUIIii, 3 METOI BUSBJICHHS OpraHamH MyOJiYHOT BIIaJv, IEHTPAMHU 3 HaJaHHS
0e3011aTHOI BTOPMHHOI MPaBOBOI OMOMOTH MpobieM y cdepi 3abe3neueHHss NpaBa JIIOAWHU Ha 0€30IUIaTHY
MPaBHUYY JOTIOMOTY.

BucHoBkn. 3 oIy Ha BUINEBKa3aHE BapTO 3a3HAYMTH, IO TAPAHTISA MpaBa O0COOM HA OTPUMAHHS
MPaBOBOI JONOMOTH, a Yy BHIIAAKaX, IepeadadyeHnX 3aKOHOM, Oe30IUIaTHy INPaBOBY IOMOMOTY, € HE TiNbKA
KOHCTUTYIIHO-TIPaBOBUM OOOB’SI3KOM JEpKaBH, a i JOTPUMAHHSAM B3ATUX YKPaiHOIO MiXKHAPOIHO-TPABOBUX
3000B’s13aHb. [IpakTHKa CBiTYHTH, IIO Hapa3l cHCTeMa HaJaHHA Oe30IIaTHOI MPaBOBOi JOTIOMOTH MepelyBae
Ha eTalll CTAaHOBJICHHS, [Ie HE 3aBEpILIEHO IMpollec i1 IHCTUTYyali3allii Ta IpaBOBOTO PETyIIOBAHHS, TOMY HEIO HE
JIOCSITHYTHH PiBEHBb €BPOIEHCHKUX CTaHAPTIB 3a0€3IEUCHHS JIOCTYITy 0COOH JI0 TIPABOCYIIS Ta SIKOCT1 MTPABOBUX
MOCHYT, a [ chepa B OKPECICHOMY acIeKTi MoTpedye BIOCKOHAICHHS Ta MOJANBIIOT0 peOpMYBaHHS IUITXOM
IMIUTEMeHTaIlii HOpM MIKHAPOIHOTO IMpaBa B 3aKOHOJABCTBO YKpaiHW, OCKUIBKH IMHUTaHHS MPaBOBOI JOIIOMOTH
IIMPOKO OB’ sI3aHE 3 PI3HUMU c(pepaMu MOBCSKICHHOTO JKUTTSI.
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COMMUNITY POLICING SIK HAPTHEPCTBO MIX ITOJIIIETO
TA T'POMAJIOIO: EBPOINENCBKHHN JOCBIJ

Pozensanymo modenv npasooxoponrnoi disiibHocmi, OpieHMoO8anol Ha nNompeodu Micyegoi 2pomMaou, CnPIMOBAHOT
Ha npegeHyilo, NapmHePCmeo 3 2pomadoio, BUpiuleHHsT KOHKpemHUX micyesux npobiem ma deyenmpanizayiro. /locni-
00ICEHO 00C8I0 €8PONEUCHKUX KpaiH uo0o 3anpoeaddcennss Community Policing ma mooicnusicmo io2o imniemenma-
yii' 6 Vkpaiuni, npoananizoeano OCHOGHI HOPMAMUBHO-NPABOSL AKMU, SKI PeSlAMeHMYyOmb QYHKYIOHYSAHHA MO0
Community Policing 6 Yxpaini.

Knrouosi cnosa: npasa noounu, egponeticokuil 00c¢6io, Hayionanena noniyis, npagooxopoHHa OlisibHiCmb,
Community Policing.

bion.:11

Slipchenko T.

COMMUNITY POLICING AS A PARTNERSHIP BETWEEN THE POLICE AND THE COMMUNITY: A
EUROPEAN EXPERIENCE

The article analyzes the concepts, philosophy, principles and basic forms of Community Policing as a model of
interaction between the National Police of Ukraine and the population.

A historical digression of the formation of the Community Policing strategy was made and it was proved that
it was based on the implementation of the basic principles of modern police of Robert Peel, modified and tested in the
law enforcement agencies of democracies. It is proposed to define Community Policing in the sense of a community-
based approach to policing, which recognizes that effective policing depends on community assistance and support
and is based on innovative collaboration between the police and the community to jointly identify and solve problems.
facing the community. It has been proved that Community Policing, as a model of interaction between the police and the
population, has its own philosophy and certain organizational principles. The purpose of realization of the Community
Policing model is substantiated and defined and the expected results of its introduction in Ukraine are formulated.

The most promising forms of interaction between the police and the population within the model are analyzed.

Community Policing operating in Ukraine. The experience of European countries on the implementation of
Community Policing and the possibility of its implementation in Ukraine is studied, the main legal acts regulating the
functioning of the Community Policing model in Ukraine are analyzed.

Keywords: human rights, European experience, National Police, law enforcement, Community Policing

ITocranoBka nmpoodsaemu. /Jyckycist mpo pons i GyHKIii mominii B CycrninbeTBi BigOyBaeThCS B IUTOLIHHI
po3mIsiny ii SIK «IHCTPYMEHTY AEp’KaBHOI BIAJW» Ta «IIOCTa4ajabHUKA MOCIYT Ul rpomMaam». OCTaHHIM 4acoM
Bce OiIbIIe ImepeBakae OCTaHHE PO3YMIHHSA (YHKIIT MOMIIIi1, 3TiXHO 3 SIKOI0 BOHA Ma€ OPiEHTYBATUCS HacaMIepesn
Ha MOTpeOH rpomMaisH. 3TiJHO 3 L€ TOYKOK 30DY, MOIILis Ta TPOMaJsHU MPAIOI0Th pa3oM, 100 CTBOPUTH
0e3meKy, Ky TPOMaJISHUA Cy4YacHOI JiepKaBH — 1 0COOJIMBO JIepKaBH, IO 3a3Hae TpaHchopMarlii, po3nisgarTh
SIK HaJ3BUYAaHO BaxUIMBE Oaro, 1m0 3HAYHO BIUTMBAE HA SKICTH iXHBOrO KUTTI. Community Policing ciifn
PO3YMITH HE SK HOBHHM MeTOX poOoTH mominii, a sk ¢inocodito Toro, sk i OyTw HalOLIBII KOPHUCHOIO Ta
3po3yMisIoN0 [Jis cycmiiabeTBa. [omilis BiAMOBiga€e 3a OXOPOHY TPOMaIChKOi O€3MeKH Ta rPOMaJICHKOTO MOPSIKY,
3ano00iranHs 3M09rHaM 1 60poTHOY 13 37TOYMHHICTIO, MPOTE BOTHOYAC IM TaKoX HMOTPiOHO OopoTHCS 31 cCTpaxamu
Ta 3aHEMOKOEHHSAMU FPOMAJISH.

AHani3 ocTaHHIiX Aocaizxens i mydaikaniii. HaykoBIi Ta 1opHCTH-TIPAKTUKH NPHIUIIOTH JOCTaTHBO
yBaru JOCIHiIPKEHHIO B3a€MOZAI nomninii Ta rpomagy. TeopeTUuHy OCHOBY AJIst BUPOOJIEHHS aKTyaabHOI apaJurMu
MYHIIUITATBHOI IPAaBOOXOPOHHOT MONITHKY CTAHOBIISTH HAYKOBi mparli Takux ydenux, ak: T. I. I'yass, H. B. Ka-
nitonosa, C. A. Komiccapos, A. M. Kyuyk, A. C. TToknoucekuii, O. C. IIponesuy, B. A. Opnos, 0. M. Tomuii,
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C. C. IOpko Ta inmi. KoHkpeTHi muTaHHs B3a€MOJIi1 OpraHiB 1 miapo3ainie HamioHampHOT momimii 3 rpoMajioro HAHI
onpankoBytoTh P. I. bnaryra, O. M. baimuceka, O. B. Jlauyk, A. JI. 3amaxin, O. B. Koxyxap, H. I1. Martoxina
ta iH. [IpoTe Maopo3pobIeHUMH Bee M € MUTaHHs (Qiocodii, 3MICTy Ta OCHOBHUX HampsAMiB peaizallii Moxeni
Community Policing, Ba>x1MBUM € aHaIIi3 TOCBiAY €BPONEHCHKHUX KpaiH, AKH MOXKHA €(PEKTUBHO IMIUIEMEHTYBAaTH
B KOHTEKCTi cmiBmpani HarionanpHOT mominii Ta rpoman. HopmaruBHOIO 6a3o0r0 gociimkeHHs € KoHCTHTYIIs
VYkpainu, Kpuminaisauid konekc Ykpainu, 3akonu BepxoBHoi Pagu Vkpainu, pimenns KoncrutyuiitHoro Cyny
VYkpainu. He3Bakaroun Ha HasBHICTH BEJIMKOI KiJIBKOCTI HAyKOBHX IPallb i3 3a3HAYCHOI MPOOIIEMaTHKU, YUMAIIO
MUTaHb BCe IIe He PO3KpUTI a0 BUpIlIeHi (hparMeHTapHO.

MeTta gocaigzkeHHs1 — OOTpYHTYBaHHS He0OXiqHOCTI po3BUTKY B Ykpaini Community Policing sk moneni
B3aeMofii HamioHanbpHOT mominii 3 HaceJIeHHAM, aHali3 €BPONechKoro noceiny ¢yHkuioHyBaHHsS Community
Policing, o0rpynTyBanns (inocodii, NpUHIHAIIB Ta opraHizaliiHoi crparerii peamizamii Community Policing.

Buknan ocHoBHOro marepiaiay aociimxeHns. HeoOXiTHOIO BUMOTOIO ChOTOICHHS MIOAO JAisUIBHOCTI
TOJIIIIIT € Te, 0 OCTAHHS Ma€ MPAIIOBaTH [T TPOMajy, OyTH MiA3BITHOIO IPOMaJIi, CIIBIIPAIIOBATH 3 TPOMAJIOK0.
3a3HayeHa BUMOTra BU3HAYa€ CTPATETril0 CIY)XIHHSA CYCHUIBCTBY, siIKa HaWOUIBII MOBHO PEajli3yeThCs B MeKax
MOJIEJTi B3a€MOJIIT CHJI MOIIITiT i3 TpoMaIoto, BioMoro sik Community Policing. ITonmuT Ha mocayry mominii, y T. 4.
MPOAKTUBHE BUPILICHHS KOH(MIIKTIB, 3pOCcTae, MPOTe JOCTYIHI 3acO0U It OOPOTHOH 31 37I0UMHHICTIO OOMEXKEH],
a JiyMKa TIpo Te, 10 3JI0YHHHICTh € HacaMIiepe/1 Mpo0JIeMOI0 TPOMaJIH, a 3aro0iraHHs — e 3aBJIaHHs JJIs BChOTO
CYCIJIbCTBA, CTA€ BCE OLIBII MPUHHATHO. SIK 3amobiraHHs 3704MHHOCTI B TpoMai, Tak 1 Community Policing
repe0adaroTh TiCHINTY CITIBIIPAITO 3 TPOMaJITHAMH, III00 MOCTABUTH 3JIOYMHHICTD Y KOHTEKCT 1HIITMX COIliaIbHUX
mpo6JeM y TpoMa/ii Ta BIITIOBITHIM YHHOM 3 Heto 60poTucs. MEeTOI0 € HaJJaHHA IPIOPUTETY 3a1100iraHHIO 3]I0YNHAM,
TIPH IIbOMY TTOJTIITISE PO3MIIISE BiAMOBIAANBHICT 32 3a0€3MedYeHHS TPOMaJIChKOT OE3MEKH Ta TPOMAJICHKOTO TIOPSIIIKY.
TakuMm 94MHOM, TIOJIIIisSE BU3HAE «HEMOXKIIMBUI MaHJIAT», SIKUH Ja€ il BUHATKOBY BiJIIOBIIANILHICTh 32 O€3MeKy Ta
opsAZoK y cycrinbeTBi. Community Policing 3aimy4ae iHIIi JepkaBHi yCTaHOBH, IPUBATHI OpraHi3allii, HeypsIoBi
oprasisailii, BTacCHHUKIB Oi3HECY, JOMOTOCIIOAAPCTB Ta MPUBATHHUX 0Ci0 10 MpodeciifHOT AiIbHOCTI — rapaHTyBaH-
Hs1 OC3MeKH.

Crpareris Community Policing ictopuyHo 0a3yeTbcs Ha MpHHLOMIAX MOOYAOBU MiSTIBHOCTI MOJMILIi
PoGepra ITins (Robert Peel), minicTpa BHYTpilIHIX cripaB BennkoOpuraHii, po3poOHUKa i7€0JI0Tii MyHIITUITATBEHOT
nominii. JisuIbHICTh SKOi IPYHTYBalach NMEPEAOBCIM Ha 3amobiraHHi 3JI0YMHAM 1 PETYSPHOMY MaTPYIIOBaHHIO,
a OCHOBHMMH TPHWHIMIIAMH MisTILHOCTI Oynu: 3amoOiraHHs 3jI04MHAM 1 Oe3Naay IUIIXOM, ajJbTepHATHBHUM
TUIBKH 3aCTOCYBaHHIO 30poiHOT cmim; 3abe3mnedeHHs TOOPOBUIBHOI CHIBIpami I'POMaACHKOCTI 3 TOJILIEID B
JOOPOBIIBHOMY TOTPUMAaHHI 3aKOHY, TIATPUMAaHHS [MOBard rpoMaJICbKOCTI IO MONIIiT; HEJOMyIEHHS y3ypriamii
Braau noiniero. Ha mymxky P. ITinst B yci 9acu nodiist Mae miTpUMYyBaTH 3B 130K 13 TPOMAJICHKICTIO, 00 TIOMIITis 1
€ TPOMAJICBKICTIO, & TPOMAJICHKICTh — MOJIITIEO 1 €(PEKTUBHICTH MOJIIIIT OIIHIOETHCS 32 BIJICYTHICTIO 3IIOYMHHOCTI 1
Oe3afy, a He 3a BUIMMHUMH O3HaKaMH Jii nominii B 00poTh0i i3 3a3HaueHuM [ 1]. CydacHe po3yminasg Community
Policing chopmysanock y 1980-ti poku B CIILIA, xomu mpodeciiiHa Moaeb MPaBOOXOPOHHOT IisSUIBHOCTI, IO
IPYHTYBAJIaCh Ha CTATUCTUYHHX ITOKa3HUKAX, YaCl pearyBaHHs Ta TEXHOIOTISIX, MPU3BENa 10 BiJNATCHHS MOJIMii
BiJl TOTpeO rpoMajiu, sKiii BOHa TIOBUHHA CITYKUTH [2].

VY BiANOBiAL Ha 3MiHY TpaJulLiiHIA TpodeciiiHiii MoJeni MPaBOOXOPOHHOI AiSUNIBHOCTI, HpUHIIIIA
MOJIEJTb TTPABOOXOPOHHOT ASTLHOCTI, OPIEHTOBAHOT Ha TOTPEOH MiCIIEBOT TPOMaJIH, CIIPSIMOBAHOT Ha TPEBEHIIIFO,
MapTHEPCTBO 3 IPOMAJIOI0, BUPILLIEHHS KOHKPETHUX MICLIEBUX MPOOJIEM Ta JAeLeHTpai3allilo.

JlocHuTh BIy4HNM, Ha HAlTy TyMKY, € BU3HAYSHHsI TOHATTS Mojaeni Community Policing sk opi€eHTOBaHOTO
Ha rpoMay MigxoAy B poOOTi MOMilii, IKUii BU3HAE, 10 e(heKTHUBHA MOMiLiHHA AISUTEHICTD 3aJI€KUTh Bijl 1OIIOMOTH
W mATpUMKH 3 00Ky TPOMAJIH 1 SIKUI IPYHTYETHCS Ha OPTaHi30BaHii iHHOBAI[IHHIMH METOJaMH CITIBIIPAITi IOl
1 TPOMaJIU IO/I0 CIUIBHOTO BUSIBJICHHS ¥ BUPIMIEHHS POOJIEM, sIKi CTOSATh Tiepes] TpoMaoro [3, ¢. 123].

Bbazosi komnonenTr Community Policing Taki:

— oprasizailiifHa JeIeHTpaTi3aisi;

— TepeopieHTAallis TaTPYAOBaHHS Ha IBOCTOPOHHIO B3AEMOJIIIO 3 MPEICTABHUKAMHU TPOMAJIH;

— Opi€HTAallisl TPaBOOXOPOHHOI AiSUTBHOCTI HAa HAasIBHI IPOOJIEMU TPOMAJId Ta BCTAHOBJICHI BiJIIOBIIHO JI0
HUX TIpiopHuTeTH [4].

Mo 6a3oBux kommoHeHTiB Community Policing Takok BiZHOCATH Tak 3BaHy BHAMMICTH MOMIMii, i1
MIPHUCYTHICTh Ha BYIHIAX Y (POPMEHOMY OJIsI31, MOMKJIMBICTh MEIIKAHI[IB TPOMaIH MTOOAYUTH Ta TOCIIIKYBaTHCh 13
nofineicbkuMu. JlocmimkeHHs OLiHKA poOOTH MOILii CB1YaTh, IO 1€ CYTTEBO MiABUIIYE BiTUYyTTA O€3MeKH y
MICIIEBUX MEIIKAHIIIB, TOBIpY JI0 MOJIIIIT Ta 3aJOBOJICHICTH il pOOOTOIO.
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CpOT0/THI pO3MOBCIOMKECHA JyMKa, IO 32 OCTaHHI TpH JecsaTupiuds Moaenb Community Policing HaOyna
cTarycy JAOMIHaHTHOI MO opraHizaiii MpaBOOXOPOHHOI MiSUIBHOCTI B 3aXigHMX KpaiHax. OnHaK po3yMiHHA
TOTO, 1[0 CTAHOBUTH MoJiesib Community Policing i sskuMu € IpUHIUIHN i1 BIPOBaPKEHHS, Ty’Ke pi3Ha B KpaiHax.
Monens Community Policing ycnimHo peanizoByeTbca B TaKUX AEMOKPAaTHUHUX KpaiHax, Ak BermukoOpuTaHis,
Himeuunna, [Tonsma, CIIA, Kanana Ta i, 110 1a€ 3MOTY TOBOPUTH PO BTUICHHS Ha ITPAKTHIII i71eT COIiaIbHOTO
MapTHEPCTBa MPABOOXOPOHHUX OPraHiB 1 HaceneHHs [5].

Baxkaemo 3a HE0OXiTHE 3BEpHYTH OCOOJMBY yBary Ha TaKui MPUKIIA] B3a€MOJIT MOMIMIi Ta HaCeTICHHS
BenukoOpuTanii 110710 3a0e3nedeHHs myOniqyHOro MopsIKy Ta MiABUILEHHS piBHA O€3MeKu rpoMajisiH y pailoHax
iX mpoKMBaHHS, SK MporpaMa «cycijicekke crioctepeskeHHs» (Neighbourhood watch), ocHOBHUM mnpu3HaYeH-
HSAM $IKOI TIOCTA€ CIIOCTEPEHKEHHS 3a MiO3PUTUMHU JIIOAbMU a00 MOTEHUINHO HEeOEe3MeYHUMHU IMOJIISMH, IO Bif-
OyBarOThCs B paiioHi mpoxuBaHHA. [1ops] 13 rpOMaJICbKUM MaTPYJIFOBAaHHIM y PaMKax IbOTO MiJIX0My MEIIKaH-
LSMHU TpOMajau 3iMCHIOEThCS 30ip iH(pOpMaLii mpo KpUMIHOTEHHI JioKawlii Ta KOHKpeTHi mpoonemu. [lomimis
BIITOBi/Ta€ 30UIBIICHHSM yBaru 10 BHSIBJICHUX «TapsSYMX TOUOK», Y SIKHMX KOHIICHTPYIOTHCSI TPaBOMOPYIICHHS
(anr. hotspot policing). Lle 3nilCHIOETbCA Yepe3 yCTAaHOBICHHS BiJIEOCIIOCTEPEKEHHS, TOKPAILIEHHS OCBITICHHS,
3MiHY MapIipyTiB MaTpyTrOBaHHS Ta iH. Llel miaxia Takok 0a3yeThcs Ha MPUHIMIAX MPOOIEMHO-0Pi€EHTOBAHOT
MPaBOOXOPOHHOI JisUTbHOCTI. Besrka yBara MpUIiNsSeThCs BIUIMBY HA MPHYUHU MIPABOIIOPYIICH Yepe3 IUPOKEe
3allydeHHs PeCypCiB MICIIEBOT IPOMaJI, OCHOBHUM Cepe/l IKUX € PO3YMIHHS BiJIIOBITAIILHOCTI 338 CBOIO BIIACHY
0e3mneKy caMHuXx MiClIeBHX MelKaHiiB [4, c. 58] .

VY BenukoOputanii Taka cucreMa, (iHAHCYBaHHS SKOI 3IIHCHIOETBCS 32 PaxyHOK MICIIEBHX OpraHiB
BJIAJIM, Ma€ TaKi CIEMEHTH: PEKOMEH/AIIi TOMIIil rpoMaIsTHAM IIOI0 TapaHTyBaHHS BIACHOI Oe3leKku, Oe3meku
CYCIiJIiB, MiJBUIICHHS O€3IEKN JKUTIA, Y TOMY YHCIi I0JJ0 BUKOPHCTAHHS 3aMKIB Ta 1HIINX TEXHIYHHUX 3acO0iB,
MapKyBaHHs MaiHa, 3aXHCTy BiJ IOXKEXKi; IINTOTOBKA aHKET Ta MPOBEICHHS OMUTYBAHHS MEUIKAHIB IIOJ0
BUSIBIICHHS CIIA0OKHMX JIAHOK y CHCTEMI 3aXOJiB MalHOBOi Oe3reKkd (JIUCTH ONUTYBaHHS MICTATh IyHKTH TIPO
[IpaBuJjIa MOBEIHKY Ta JOTPUMAHHA O€3MeKH )KUTIIA); y4acTh ITyOIiYHOCTI B pOOOTI KOMICIH 11010 MONepeIKeHHS
3II0YMHHOCTI; MPOTIaraHja 3aXo/IiB IPOTPaMH.

KinbkicTh nomiuelchKuxX y TEpUTOPiaIbHUX MiAPO3I1Iax 3aJIeKHUTh BiJl 6aratbox (pakTopiB — KUIBKOCTI
HACEeJICHHS, PIBHS 3JI0YMHHOCTI, ypOaHi3arlii. Tak, KiJbKiCTh MOMIIEHCHKUX Y PI3HUX PETiOHAX MOXKE KOJIHBATHCh
Bixm 150 mo 400 oci0 Ha OMHOTO MONIIEHCHKOTO. BUTBIIICTh MOMINEHCHKUX TPAIIOIOTh y 0a30BUX OJIUHUIILX
(komaHgax paiioHiB (neighbourhood teams)) i1 € BiamoBigaIEHUME TpaliiBHUKamMu moinii (neighbourhood police
officer), 110 BUKOHYIOTH 3aBJaHHSA MOJILII 13 3a0e3neueHHs MyONiYHOro MOPSAIAKY Ta Oe3NeKH Ha BiAMOBIIHIN
Teputopii. B 000B’S3KM TaKMX OJMHUIL BXOJAWTH POOOTA 13 J3BIHKAMH Ta BI3UTaMH TPOMAJISH; pearyBaHHS Ha
EKCTPEHI BUKIMKH MO0 AOPOKHBO-TPAHCIIOPTHUX MPUTO]], YOUBCTB; IIOJICHHE TATPYIIIOBAHHS B PalilOHAX TOIIIO.
HanpsiMamu JisITBHOCTI € TIiIIE TMaTPYJIFOBaHHS, MMaTPYJIIOBAHHS Ha aBTOMOOLISIX, MOTOLMKIIAX, BEIOCHIIENAX
Ta KOHSX, HAJIAHHS HEBIAKIIAJHOI JIOTIOMOTH, PEECTpAIlisl MOBIIOMJICHb MPO 3JI0YMHHU, HMiATPUMKA KOHTAKTIB i3
myOIIYHICTIO, TIOCEPETHUIITBO B CyIepeukax Ta HaJaHHs IHIIHX (OpPM JIOMOMOTH, IMOTICPEKCHHS 3I0YMHHOCTI
[7].

[Tpuknagom edekTuBHOrO BIpOBaKeHHS cTpaterii Community policing € misumeHicTh mominii [1IBerrii.
Ho crpykrypu mominii IlIBerii Hanexxars creniansHi opranu: HarioHanbHa momineicbka pajia — TOJIOBHUUN
aJIMIHICTPaTUBHUIM Ta HADJIAJOBHIA TMOJIICHCHKHIA OpTaH, 10 CKJIaly SKOTO BXOIWTH TOJOBHUH odic Ta Ciry:xom
onepauiitnoi mianpumku. Ouontoe Hamionaneny nomineiicbky pagy Komicap; HaionansHe 610po po3citilyBaHb;
[IBenpka HaliOHaBHA JTaboparopis cyAoBoi ekcnepTu3u; HarioHanpHa mominelichka akanemis; HarionanpHa
CITy>k0M Oe3MeKu; MOoMiIeHChKi OpraHu B MeKaX OKPYTiB, sIKI yTBOPIOIOTHCS MiCLIEBOIO Biazoro [9].

V¥ Iomnemi crpareris Community policing po3misgaeThes siK eIeMEHT MoTieHCchKo1 Gitocodii BITKpUTOCTI
Ta cIiBIIpalli, 3aci0 akTHBi3alii JIOKAJIbHUX 1HILIATUB y cdepi 3an00iraHHs IpaBONOPYIIEHHIM Ta K BaKIHUBHHA
YUHHUK ITIBUIICHHS SKOCTI XUTTSA TEPUTOPIABEHUX TpoMall. YKpaiHa He TepImid pik peQopMyeEThCs MUITXOM
BCTAHOBIICHHSI TAPTHEPCHKUX BITHOCUH MiXK IIPABOOXOPOHHHMH OpPraHaMu Ta rpoManoro. OIHUM i3 TOJOBHUX
KOMITOHEHTIB TMOJIIIIEHCHKOT pehOpMHU € BpaxyBaHHS IPOMaJICHKOI JTyMKH ITiJ] Yac OIiHIOBaHHS pOOOTH TOMTIILii, 1110
3akpimieHo y 4. 3 cr. 11 3akony Ykpainu «IIpo Hauionansny nmomimito» [10].

BukopucTaHHS JaHUX COIIONOTIYHAX Ta KPUMIHOJIOTTYHUX JTOCITI/PKEHb JIJIsl OIIHIOBAaHHS JisUTHOCTI Ipa-
BOOXOPOHHHUX OpPTaHIiB € 3aralbHONPHUITHATOIO0 CBITOBOIO MPakTHKOI. [Ipo mepexin mo cepBicHOI QYHKINT IpsMo
BKa3yeTbeA y CT. 2 3akony Ykpainu «[Ipo HarioHanpHy moiiitoy»: 3aBIaHHAMHE MO € HaJlaHHS TOMIIEeHChKUX
MOCITYT Y YOTHPBHOX cepax: 1) 3abe3neueHHs myOnivHOT Oe3MeKH 1 MOPSAAKY; 2) OXOPOHHU IpaB i CBOOO JIFOIUHH,
a TaKoX 1HTEPECIB CyCIUILCTBA 1 IepKaBH; 3) MPOTUIIT 3TOYMHHOCTI; 4) HalaHHS B MEXaX, BH3HAYCHUX 3aKOHOM,
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

MOCITYT 3 JIOTIOMOTH 0c00aMm, SIKi 3 0COOMCTHX, EKOHOMIYHHX, COIIAIbHAX MPUYMH a00 BHACIIIOK HAA3BUIAHUX
CUTyaliil NoTpeOyIOTh TaKOI JOIIOMOTH.

Posznmin VIII 3akony VYkpainu «Ilpo HamioHanbHy TOJIMiF0» MPUCBIYCHO TPOMAICHKOMY KOHTPOJIIO
noximii. BiamosigHo 110 ctarTi 86 «3BIT PO MOMIIEHCHKY MisUTbHICTEY HA MO0 MTOKIJIAJIEHO TPU 000B’ SI3KHU:

1. 3 MeToro iHPOPMYBaHHS TPOMAJICHKOCTI PO MisIIBHICTD MOJIIT KePIBHUK MO Ta KEPIBHUKH TePH-
TOpiaJIbHUX OpTraHiB MOJILii pa3 Ha PiK TOTYIOTh Ta OMYOJIiKOBYIOTh Ha O(hilifHIX BeO-MopTaiaX OpraHiB MOMiLii
3BIT PO MisUTHICTH MOJIIIII.

2. [lopiyHmii 3BIT PO MisJIBHICT MOMILIT Ta TEPUTOPIaJIbHUX OPraHiB MOMiLii TOBUHEH MICTUTH:

— aHaJi3 CUTYaIlii 31 3TOYMHHICTIO B KpaiHi YM PETiOHI BiJIOBITHO;

— iH(opMaIIifo PO 3aX0/TH, SIKI BKUBAIKCS TOJIIIEI0, Ta PE3YIBTATH IINX 3aXO0/IiB;

— iH(OpMAaIlil0 TPO BHKOHAHHS TPIOPUTETIB, TOCTABICHUX IIEpe] MOJIIIEI Ta TEPUTOPIALHUMHU
opraHamH IMOJIIii BiAMOBITHUMU MOJIEACEKUMH KOMICISIMHU.

3. KepiBHUKHM TepUTOpIaIbHUX OpraHiB MOl 3000B’sI3aHI PETYISAPHO ONPUITFOIHIOBATH CTATHCTUYHI
Ta aHANITUYHI JaHl PO BXKUTI 3aXOIU LIOA0 BUSBJICHHS, 3all00ITaHHS Ta MPUIIMHEHHS MOPYILEHb MyOIi4HOTO
MOPSAIKY Ha OQiIiifHUX BeO-OpTaiax OpraHis, sKi BOHH 04OII0I0Th. CTarTs 88 BU3HAYAE MTOPSIOK B3aEMOIIT MK
KepiBHUKaMH TEPUTOPiaJIbHUX OPraHiB MOl Ta MpeIcTaBHUKAMH OPTraHiB MiCIIEBOro caMoBpsiAyBaHHs, CtarTTs
89 «CrijibHI MMPOEKTH 3 TPOMAJICHKICTIO)» BH3HAYAE TIOPSIOK B3aEMOIIT 3 TPOMAICHKICTIO:

1. IMomiuist B3aEMOIi€ 3 TPOMAJICHKICTIO IIJIIXOM MiATOTOBKU Ta BUKOHAHHSA CIUIBHUX MPOEKTIB, MPOrpaM
Ta 3aXOJiB JJIs1 32JI0BOJICHHS IMOTPeO HACEIICHHS Ta MOKpAIIeHHs e(peKTUBHOCTI BUKOHAHHS MOJIITIEI0 TOKIJIAICHUX
Ha Hel 3aBJaHb.

2. ChiBoparisd MiX TOJIIIE0 Ta TPOMAJCHKICTIO CIPsIMOBaHA Ha BHUSBIICHHS Ta YCYHEHHs IMPOOJeM,
TIOB’SI3aHUX 13 3IUCHEHHSIM MOJINEHCHKOT AISUTBHOCTI, 1 CIIPUSHHS 3aCTOCYBAHHIO CYYaCHUX METOJIB IS TTiJ[BU-
[ICHHS Pe3yJIbTaTUBHOCTI Ta €(PEKTUBHOCTI 3MIHCHEHHS TaKO1 JAisTbHOCTI.

3. Ioxniuist Hagae MIATPUMKY IporpaMaM MpaBOBOIO BHXOBaHHS, [IPONArye MpaBoBi 3HAHHS B OCBITHIX
3aKJIajax, 3aco0ax MacoBoi iHpopMaIlii Ta y BUIaBHUYIH JiSUTBHOCTI.

Bapto 3a3naunty, mo B Ykpaini B 2000 p. Oyno npuitaiaro 3akoH Ykpainu «IIpo yuacTs rpomajasiH B
OXOPOHI TPOMAJICHKOTO MOPSIKY 1 JCPKABHOTO KOPIAOHY», 3TITHO 3 HUM PETYIIOIOTHCS MATAHHS Y9acTi TPOMaJIsSTH
B OXOPOHI IPOMaJICBKOTO MOPAIKY. 30KpeMa 1ieif 3aKOH BCTaHOBIIIOE:

— 3acaJid y4acTi TPOMaJIsIH B OXOPOHI IPOMAJICHKOTO MOPSKY 1 JIepKaBHOTO KOPIIOHY;

— TIOPSIIOK CTBOPEHHS Ta 3acajyl opraHizauii Ta AisiIbHOCTI TPOMaAChKUX POpPMYyBaHb OCHOBHI 3aBIaHHS,
IpaBa Ta 000B’SI3KU IPOMAJICEKUX (POPMYBaHb 3 OXOPOHHU IPOMAICHKOTO MOPSIIKY 1 ISPIKABHOTO KOPIOHY;

— ¢opmH 1 METOIU pOOOTH TPOMAACHKHUX (POPMYBaHb 3 OXOPOHHU IPOMAJICEKOTO MOPAIKY

— YMOBH Ta MOPSJIOK 3aCTOCYBaHHS 3aX0/iB (Di3MYHOTO BIUIMBY 1 CHEIMiabHUX 3aC00iB;

— KOHTPOJIb 32 JisUTBHICTIO TPOMAJCHKUX (DOPMYBAHb 3 OXOPOHH I'POMAJICHKOTO MOPSAAKY 1 JepiKaBHOTO
xopaony [11].

BuchoBku. OTxe, yMoBaMH €()eKTUBHOCTI KOMYHIKallii MK MOJIIIEI0 1 HACEIEHHAM Y MeXax MoJeni
Community Policing € 3mificHeHHs ii BIAIOBITHO JO yCTaHOBIECHHX NPUHIUITIB 1 BU3HAYCHOTO KOJIA TTUTaHb
MpoLecy KOMYHIKallii.

OnTumizaris B3aemomnii HarioHanpHOT NoMiIii 3 HACEJICHHSAM B KOHTEKCTI MPAaBOOXOPOHHOI JisSUIEHOCTI
Ma€ 3a MEeTY MiIBUIIICHHS aBTOPUTETY ¥ TOBIpH HACEICHHS J0 MMOMIIIiT, ITiIBUIICHHS KOMYHIKATUBHOI Ta 3arajibHOi
KyJIBTypH TIPEICTABHUKIB OpPTaHIiB BHYTPIIIHIX CIPaB, CTBOPEHHS MMO3WTHBHOTO IMIJDKY HUISXOM IiJIBHICHHS
piBHA mpodeciiiHoi KOMIETEHTHOCTI Ta TOKpAllleHHs Pe3YJbTaTiB MisJbHOCTI MPAaliBHUKIB MPABOOXOPOHHUX
OpTraHiB, IMIUIEMEHTAIliS €BPONICHCHKOTO JOCBIY B JOCATHCHHI 3a3HAUEHUX ITiJICH.
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INopsimok nmyGAikauii maTepiaaiB
y dbaxoBomy 30ipHHKY HAYKOBHX Ipaub
«AKTyaABHi Ipo0OA€eMH IIPaBO3HABCTRBA».

1) IlpuiimaroTbcs PoOOTH, HAIHMCAHI YKPAaiHCBKOIO, pocilicbkol0 abo aHrAilicbxoro
MOBaMH, 00CSITOM 10 12 apKyIlliB BKAIOYHO.

2) Pykonuc craTTi IIOBUHEH MaTH TaKi eA€eMEeHTH:

-YIK;

—xoa ORCID;

—Ha3Ba CeKIIii;

—IIpi3BHIIE Ta iHilliaan aBTOpa, HAYKOBUH CTYIIiHb, [TOCAA;

—Ha3Ba CTaTTi yKPaiHChKOIO MOBOIO;

—aHoTallii yKpailHCBKOI0 i pociiicbkoio MoBaMu (MiHiMym 700 3HaKiB 3 mpobiramu),
pO3LINpeHa aHOTAallis aHTAiMICbKOI0 MOBOIO (MiHiMyM 1800 3HakiB 3 mmpobisaaMu), sKi TOBUHHI
MICTHUTH KOPOTKHUH BUKAAQ aKTYyaABHOCTI, METY Ta PE3YABTATH JOCAII>KEeHHSI,;

—KAIOYOBi CAOBa (He MEHIIe S IO3UIlil);

—OCHOBHHUH TE€KCT CTaTTi;

— CIIHCOK BUKOPHUCTAHUX I3KEPEA;

— CIIMCOK BHUKOPUCTAHUX I3KepeA aHTAificbkoro MoBoro (References).

3) OxkpiM pyKOIIUCY CTATTI 10 PeaaKIii mogaeTrcsa pedepaT (po3lrupeHa aHOTallis)
aHTAIHICEKOI0 MOBOIO (pechepaT Mae 000B’I3KOBO MICTHUTHU: HAa3BY CTATTi, HPi3BHIIE Ta iHIlllaAn
aBTOpAa, I1ocamny, Miciie poboTH, KOPpOTKHUH 3MicT crarti. MiHiMaabHUE 0o0cqar pedepaty — 300
CAiB).

4) CraTTs HOBUHHI MiCTUTH TaKi eAEMEHTHU:

—IIOCTAaHOBKY IPOOAEMU y 3araAbHOMY BUTASAlI Ta i1 3B’d30K i3 Ba’KAUBHMH HAYKOBHMH YU
HIPaKTUYHUMU 3aBIaHHSIMU;

—aHaAi3 OCTaHHIX AOCAIKEHE i mybaikariil, B SKHUX 3a109aTKOBaHO BUPIIIEeHHd I1i€l mpobaeMu
i Ha gKi CIUPa€EThCS aBTOP, BUAIACHHS HEBUPIIIEHUX paHillle YaCTHH 3araabHoi IpobAeMH, KOTPHUM
IIPUCBAYYETHCS CTATTS;

—METy CTaTTi;

— BHUKAQ OCHOBHOI'O MAaTe€piaAy JOCAIMKEHHs 3 ITIOBHHUM OOIPYHTYBAHHSAM OTPHUMAHUX HayKO-
BUX PE3YABTATIB;

— BHCHOBKH JOCAI/?K€HHS 1 IEPCIIEKTUBU IIONAABIINX PO3BIAOK Y JaHOMY HaIIPSaMi.

3a3HnaueHi enemeHmu eudiSIIOMBCSL 8 PYKONUCI HANiBICUPHUM WpUudpmom.

5) CrarTa mae 6yTu HabpaHa B TeKCTOBOMYy pemakTopi Microsoft Word. [Toas 3 ycix cTopiu

— 20 mM. IpudTt - Times New Roman 14 3 inTepBasom 1,5.

[TocraaHHS Ha BUKOPHUCTAHI MKepeaa 3MiHCHIOETHCH 0e3ImocepelHb0 B TEKCTi. Y
KBaIpaTHUX AyKKaX 3a3HAYaETHCS IOPSIAKOBHH HOMEP BUKOPUCTAHOTO AXKepeAa, a depes
KOMY — KOHKpeTHa CTOpiHKa (npukaan — [1, c, 15]).

0) o penaxkiiii Ha eAeKTPOHHY anpecy zbirnykapp@wunu.edu.ua 1ogaroThCs:

— EAEKTPOHHUN BapiaHT CTaTTi;

— po3LINpeHa aHOTAallid aHTAIHCHEKOI MOBOIO (pedepar);

—3aBipeHa pelneH3isa mokTopa abo KaHauAATa HAYK BiAIIOBIAHOIO IIPodito (KpiM
BUIIAIKIB, KOAU aBTOP CaM Ma€ HAayKOBUWH CTYIIiHb);

—IOBiZIKa PO aBTOpa Ha OKpPeMiil CTOpiHII (pi3BHIllEe, iM’d, T0-0ATHKOBI ITOBHICTIO,
opraniszartis, rrocaga, agpeca, HayKOBUH CTYITiHb, BU€HE 3BaHHs, KOHTAKTHI TeAe(DOHH, IIOIITOBA
ampeca DA HATIPaBACHHSI aBTOPCHKOTO IIPHUMIpHHUKA KypPHAAY, EACKTPOHHA afgpeca);

—BimckaHOBaHa KBUTAaHILA (iH(opMallid Ipo onaaTy Ha caiiTi BUOaHHH).

7) Penaxiiis o4iKye, 1110 HAflaHi MaTepiaAl paHillle He IMyOAIKYBAAUCS i He TIEPEIaBaAAUCS JIAST
nybaikartii ;o iHIITUX BUAAHb.

Cmammi, siki He eidnoeidaromeb HaeedeHUM 6UMO2aM, HE NPUUMAIOMBCSL 00 PO32Nst-
dy. Pyxonucu npoxodsime peueH3yeaHHsi ma hepesipKy HA HAsIBHiCMb niaziamy, 3a pe3yioma-
mamu s1K020 pedakuiiiHa Konezist npulimae piuweHHst npo nybnikauiro cmameii a6o Heobxio-
Hocmi ix 0oonpauroeaHHsl aemopamu.
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