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AKTyanabHicTh TeMH. 3 MOMeHTY npueaHanHsa 10 Konsenmii 1950 p. Ykpaina B3sta Ha ceGe HU3KY 3000B’s3aHb
y cepi 3axXUCTy npaB JrOAUHA. YaCTHHOO TaKUX 3000B’s13aHb BiANMOBIAHO 10 craTeit 32, 46 Kousen- 1ii 1950 p. € Bu3HaHHS
VYxpainoro ropucankiii €CIIJI, sxa mOMMPIOETHCS HAa BCI MUTAHHS TUIyMadeHHS 1 3acTOCy- BaHHS KOoHBeHIII{ Ta mpoToKoIiB
JI0 Hei, a Tako)K BUKOHAaHHA ocTarouHux pimens €CILI y cnpaBax nmpotu Ykpa- iHu. 3a3HaueHe 3000B’I3aHHS BHUTIKAE 13
dhopmyroBanas crarti 46 Konsenii 1950 p. — 000B’s13k0Ba IOpUIHYHA CHJIa PIIICHb Ta iX BUKOHAHHS. 3TigHO 1. 1 cT. 46
JepxaBu-yuacHuni KonseHmii 30008’ 13yr0ThCsl BAKOHYBATH OcTaTouHi pimeHHst Cyny B Oy/Ib-sIKHX CIIpaBax, B SKUX BOHH
€ cropoHamu [1, c. 265]. 3 oy Ha Lie MeXaHi3M NPAKTUYHOTO BUKOHAHHS TAaKWX PIllIeHb BIIMIHHUI HE JIUIIE 332 CBOIM
3MICTOM, a i 3 CBOiM PaBOBUM 3HAYCHHSM Bijl CXeM BUKOHAHHS Ha TepUTOpii YKpaiHu pillleHb HallioHaIbHUX cyaiB. Came
HasBHICTb TAKOTO MEXaHI3My BH- 3HAUalOTh CIIPaBXKHE IPAaKTUYHE 3HAueHHsA Ta IiHHICTH pimens €CIIJI B acmekri
BIJIHOBJICHHS TIpaB 0ci0. YKpaiHa MOBHHHA HE JInIIe BU3HaBaTH fopucaukiiro €CIIJI, a # cTBOprOBaTH HaJIe>KHI YMOBH JUIs
CBOE€YACHOTO ITOBHOIIIH- HOTO BUKOHAHHS HOTO pillICHb.

Cryninb HaykoBoi po3pooku. [IpobGiemaTrnka po3poOKH TEOPETUKO-METOOJOTIUHUX 3acaj MiKHAPOI- HOTO Ta
HAI[IOHAJILHOTO IMPABOBOTO PETYIIOBAHHS CIIPABEIIMBOTO CYAOBOTO PO3TISAAY BiZOoOpakeHa B HAYKOBHX POOOTax TaKHUX
BITYM3HSHUX 1 3aKOPJIOHHUX BUeHHX, sK: JI. [1. Anydpiesa, b. JI. 3umnenka, B. JI. A. A. [1apxera, B. I1. Kononenka, I'. B.
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Irnarenka, 1. 1. JIykamyka, O. Pa6buesud, JI. O. Jlyana, C. FO. Mapoukina, O. b. [Ipoko- nmenka, E. JI. Tperybosa, B. B.
T'opomosenka, M. JI. Exrina Ta iH.

Mera craTTi. MeTolo CTaTTi € aHai3 BUKOHAHHS pillleHb €BPONEHUCHKOTO Cyy 3 TIpaB JIIOAWHH 3 BH3HA- YCHHSIM
CHCTEMHHX MPO0JIEM y 3a3HaYCHOMY MPOLIEC.

Buxknan ocnoBHoro marepiany. Parudixysasmm Konenuito 1950 p. Ta npuidHsBIIM BHIIEBKa3aHHH 3a- KOH,
VYkpaina BusHana ropucaukuito Cyay 3 METOIO CTBOPEHHS B CXOXKHMX IPaBOBIJIHOCHHAX OJHOPIJHOI CyHOBOi NPAaKTHUKH,
Y3T0JDKEHOT 3 €BPOIIEHCHKOIO ITPaBOBOIO CUCTEMOIO.

Crin 3a3HaYMTH, IO BUKOHAHHA YKpAiHOIO CYHOBHX DIIICHb € BaKIMBOIO TapaHTi€I0 3a0e3MeUeHHs IpaBa Ha
CTpaBEUINBUN CyJOBHH pO3risil. BTiMm, BiACYTHICTH HaJIE)KHOTO BHKOHAHHS BH3HAETHCS €BPOIECHCHKUM CYIOM 3 IIPaB
JIOAWHU TOpYIIEHHSM €Bponeiickkoi KoHBeHIl. Cim 3a3HAYWTH, IO OJHIEI0 3 HAWOUIBIINX TMEeperrko]] peasizarii
3a3HAYCHOTO TIpaBa € HEBUKOHAHHS CYIOBUX DIllleHb, OCKUIPKM OCTAHHIMH POKaMH MpoOiieMa HEBH- KOHAHHS YKpPaiHOIO
pimrens €CIIJI 3arocTpro€ThCsi, MO € BUKIMKOM YCii CHCTEMi 3aXHCTy TpaB JIOAWHMA 1 OCHO- BOIIOJIOKHHX CBOOOI,
noOynoBaHili Ha ocHOBI KoHBeHITi].

[porsirom 2014 p. €CIIJI nanmicnaB Ypsny Ykpainn 101 cnpaBy nporn YkpaiHH 3 THPOINO3HIIEI0 HANATH
3ayBa)KCHHs Ypsioy AepkaBu. He MeHII BaXKJIMBOIO 1 16 HE HEBUPILICHOIO € Mpo0diieMa TPUBAJIOTO HEBUKOHAHHS PillieHb
HalliOHAIBHUX CYIIB. Y KOHTEKCTI 1iboro €Bporneiicbknii Cya 3 npas oaunau npotsirom 2014 p. Hagicnas Ypsay Ykpainu
5000 cnpas, sKi HaJueXaTh 10 KaTeropii crpas, 0 PO3NIAAINCH Yy MIJIOTHOMY» pilleHH] €Bpo- neiicbkoro Cyny «tOpii
MukxkounaiioBud IBaHOB IpoTH YKpaiHu».

Heo0OxigHo Takox 3a3HauntH, 110 y 2014 p. Oymno po3misHyTo 92 cripaBu IpoTH YKpaiHu, cepel SKUX y Mmpoleci
posrisiy €BponeHCchKHN Cy 3 MpaB JIIOAWHKU TOcTaHOBUB 40 pillleHb OO0 CyTi CKapr, B SKHX Oyilo KOH- CTaTOBAHO
MOPYIICHHST YKpaiHOO TMOJI0XeHs KOHBEHIIIT, a 3asSBHUKH BUMaraid KOMICHCAIlI0 Ha 3araneHy cymy 870 737 232, 19
eBpo. [licist posrisity cripas 3 ypaxyBanHsM no3utii Ypsyty Cyn 30008’ s3ane Ykpainy crutatutu 46 738 812,53 eBpo [2].

30 Bepecus 2015 p. Ha cecito [lapmamentcpkoi acambnei Pagm €Bponm (ITAPE) BuHECeHO Ha ToJIOCYBaH- HS
pesommronii «ImMmemenTanis pimens €Bporneiicbkoro cyay 3 npas moauan (€CILT)». [TomoskeHHs pe3oolii Biq3HAYaI0Th
3pocTaHHs KijdbKocTi HeBUKOHaHMX pimienb €CIIJI y neB’stu kpainax-unenax Pamu €Bponm, cepex sikux — Iramis,
Typeuunna, Pocist, Ykpaina, [Tosbia, YropiuHa Ta iHiii.

Hdust Toro, mo6 3MycuTH ypsau kpain BukonyBatu pimenHs €CIIJI, pekomennyerbcs ITAPE nomomara- tm
JIepKaBaM-TIOPYIIHUILIM 13 3alpOBAKCHHSAM BIIMOBIMHUX 3aKOHOAaBUMX 3MiH. KpiMm Toro, 3ampomonoBaHo Kowmitery
MminicTpiB 3Bepratucs g0 €CILJI 3 nutaHHAMH PO AOTPUMaHHSI KpaiHOI 3000B’s3aHHS BUKOHYBAaTH yCi PIILICHHS Cyy.
SIKIIO Cym BCTAHOBWTH, IO JEpkaBa Horo mopyimmia, Toal KomiteT MiHICTPIB BU3HAYMTHCS 3 METO- JOM IOKapaHHs
JieprkaBU-nopymHULi. HalipaarkansHIINHN 3 HUX — BUKIIIOUSHHS Kpainu 31 ckinany Pagm €Bponu. [IpuHIMIIOBO BaXKITMBUM €
taxr Toro, mo 10 wepBHsa 2010 p. Vkpaina patudikysama [Ipotoxom No 14 mo KoHBeHMii, sSKuii 3MIiHHB KOHTPOIJIBHY
CHCTEMY, OCKUIBKH BHECEHO HOBE IMOJIOXKEHHS, 3rifHO 3 skuM Komirery Mi- HICTpiB HamaHO NMpaBO MOPYIIYBATH HEpen
CyzoM IUTaHHS TIPO HEJIO/IepKaHHs AepKaBolo — ydacHuIero KoHBeH- 1i1 cBOiX 3000B’s13aHb II0JI0 BUKOHAHHS OCTATOYHMX
pimens Cyny. ¥V pasi BusiBieHass Cymom nopymieHHs 4. 1 cr. 46 Konsenuii Komiter MiHicTpiB BXKHBa€ HEOOXITHHUX 3aXOJIiB
oo el aeprkasu [3]. Hacammepes WaeThest npo MOMTHYHI CAHKIIT, 3p03yMILIO HAJTO HECTIPUSITIMBI JIJIsl JIePIKaBH, a e 1
1030aBJICHHS JEPXKaBU IMpaBa rojocy abo HaBiTh MPUITMHCHHS WICHCTBA B il opranizamii. CaMe B KOHTEKCTI 3a3HAYCHUX
npooJieM, akTyalbHOW Juiss YKpaiHu € npoOnema i3 BBeaeHHsM €CIIJI npouenypu NPUAHSITTS «IUIOTHUX PIILIEHBY, M0
CBITYUTH PO HASIBHICTH CHCTEM-

HUX MPO0JIeM, SIKi BUIIMBAIOTH 13 HEBI/IOBIIHOCTI HalliOHAJIBHOTO 3aKOHO/IABCTBA MOJ0KEHHIM KOHBEHIIT.

Y koHTekcti 3abe3nedeHHs jporpuMmanHs npuHnunie Koncrutynii VYkpainm ta Konsenuii 1950 p. Oyno
npuitHATO 3akoH Ykpainn «[Ipo BUKOHAHHS pillleHb Ta 3aCTOCYBAHHS NPAKTHUKH €BPOIEHCHKOTO CyMy 3 TIpaB JIIO- JHHU
Bix 23 mrororo 2006 p., sikuii cTaB cepHO3HUM KPOKOM Y HAaNpsIMKY Y3TOJDKEHHs CYJOBUX pIllIeHb, IO MPH- HMAIOThCS B
VYkpaiHi o0 3a0e3neyeHHs npas i CBOOO JIOIUHU 1 TPOMaJSIHNHA 13 €BPONEHCEKUME CTaHAapTaMu. BapTo HaromocuTu
Ha TOoMy, 10 B cT. 17 3akony Ykpainn «[Ipo BHUKOHaHHS pillleHb Ta 3aCTOCYBAaHHS IPAKTHKH €BpOIEHCHKOro cyay 3
npaB JIIOJAWHE MPSIMO 3a3HAY€HO, M0 CyJM YKpaiHM 3acTOCOBYIOTH HPH po3riisiai crnpaB KOHBEHIIIO Ta MpPaKTHKY
€BpOIEHCHKOTO CyIy 3 MpaB JIOAWHHU sIK JpKepeno mpaBa [4, cr. 17]. 3rigao i3 cr. 9 Koncrurymii YkpaiHu duHHI
MDKHApPOJHI JIOTOBOPH, 3rojia Ha 00O0B’SI3KOBICTh sSKMX HamaHa BepxoBHOIO Pamoro YkpaiHu, € 4acTHHOIO HaIllOHAJILHOTO
3aKoHOaBCcTBa YKpainu [5, ct. 9]. Kpim Toro, SKI0 Mi>HApOAHMM JOTOBO- pOM YKpaiHH BCTAHOBJICHO iHIIT TpaBuiia, HixX
nependavyeHi 3aKOHOM, TO 3aCTOCOBYIOTHCSI MpaBWiia MIKHAPOAHOTO joroBopy. llupoke mpeleneHTHE MpaBo
€BpoMeiichKOTo Cyay 3 MPaB JIOJWHI YTBOPIOE BAXKIMBHN KOMIIOHEHT HOPMATHBHOI 0231 yKpaTHCHKOTO 3aKOHOaBCTBA.

Tak, 3akon Yxpaian «IIpo BUKOHaHHS PIllIeHb Ta 3aCTOCYBAHHS MPAKTUKH €BPONEHCHKOTO CYIy 3 TPaB JIOAWHUY» Y
cT. 17 3aKkpinuB MONOKEHHS, BIITOBITHO 0 SKOTO MpakTHka €Bporneiickkoro Cymy CTAaHOBHUTH JPKEPENIo MpaBa MpH PO3TIISi
CIIpaB BITYM3HAHUMHE cynamu: «Cyau 3aCTOCOBYIOTh IpH po3risiai ciipaB Konsentito 1950 p. ta npaktuky Cyumy sk jKepeo
npasa» [6, cr. 17]. e momoxeHHs 1an0 MOXIIMBICTD JJIsl HAIIOHATIBHUX CY/UIB MPSMO MOCUIIATUCS Y BIAMOBIIHUX CYJIOBHX
pimennsix Ha npaktuky Cyny. [locnmnannas Ha Hopmu Konsenuii 1950 p. Ta pimennst €Bpornelickkoro Cymy — 1e He 1paBo
CylutB, a X 000B’s130k. Ha cyuacHoMy erami mpenie/ieHTHa NpakTHKa €BPOIEHCHKOro Cymy 3 MpaB JIFOJUHU — e JKEPEIIo
npaBa 3 ycima BiJIOBIIHUMH HACHiJIKaMH, HE3BaXKAIOUH Ha Te, 1010 SIKOT KpaiHM BUHECEHE T€ UM 1HIIIE PILLICHHSI.

BignoginHo no cr. 10 3akony Ykpaiuu «[Ipo BUKOHaHHS pillleHb Ta 3aCTOCYBAaHHS NMPAKTHKH €BpoINei- CbKOro
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Cyly 3 TpaB JIOAWHW» pimeHHs €Bpomelickkoro Cymay € MiACTaBOIO Ui TMOBTOPHOTO PO3TIIIAY CIpaBH (TpoLemypa
restitutio in integrum) [6, cr. 10]. IIpaBo 3BepHYTHUCS 1O BiAMOBIAHOTO CYy/y 3a MEPErNIAIOM, a HE CKACYBaHHSIM PilllCHHS
HalliOHAIFHOTO CyAy Ha IIiICTaBi pilIeHHS €BPOMNEHCHKOrO CyAy 3 IPaB JIIOAMHU MMUCHMOBO PO3’SICHIOETHCSI KOKHOMY
3asBHUKY y MEKaxX JECSITH JHIB Bijl THS OTPUMaHHs NOBIJIOMJICHHS PO HAOYTTS CTaTyCy OCTATOYHOTO PIlLICHHS.

st 3a0e3nedeHHs €peKTHBHOTO BHKOHAHHS PillleHb €BPOINEHCHKOTO Cydy 3 MpaB JIOJUHK OyJ0o po3po- OieHo
npoekT 3akoHy Ykpainu «[Ipo BHECEHHs 3MiH 0 JEsKUX 3aKOHIB YKpaiHH I110/10 cHOCO0Y BUKOHAHHS CY- JIOBUX PILICHB)
Bix 24.12.2014 p. [7], sikuM MPOMOHYETHCS BHECTH 3MiHH 710 3aKOHIB «IIp0 BUKOHAHHSI PillieHb Ta 3aCTOCYBAHHS MPAKTUKH
€BporeiicbKoTo Cyay 3 MpaB JIOIUHM» Ta 3akoHy Ykpainu «Ilpo rapanTii gepskaBu MO0 BUKOHAHHS CYAOBHX PIIlICHBY,
BiZITIOBIZTHO /IO 3aIIPOITIOHOBAHMX TIOJI0KEHB CITiJl BU3HAYUTH 3aKOHOM Tpo JlepkaB- Huil OromkeT YKpaiHi Ha BiATIOBITHUI
PiK ambTepHATHBHI MEXaHI3MH Ta CIIOCOOW BUKOHAHHS CYIOBHX PillICHb.

Haiibinpmoro mpoGiemoro B KOHTeKCTI BuUKoHaHHS pimenbs €CILJI € 3BepHeHHS iX 10 BHUKOHAHHA B YaCTHHI
BUIIIATH Bi/IIKOTyBaHHS.

CTaTHCTHYHO 3a KUTBKICTIO 3asB, M0 HAmXomsaTh Ha po3rimin go €CIIJI Ykpainu B 2012 p. mocina apyre micie
cepe ycix kpain — wieHiB Panu €Bponu. @aktuyno npotsrom 1997-2012 pp. no €CILI nagiiinuio monan 30 TUC. 3asB Bij
ykpaiHcekoro no3uBava. Huni Ha po3rsaai B €CIIJI nepeOyBae nona 12 tucsia cnpaB 3 Ykpainu, 1o craHoBuTh 8% Bin
KUTBKOCTI cripaB i3 ycix 47 kpain [8]. HaiimonmpeHimmmu npudanHaMy CKapr YKPaTHCBKHUX TPOMAsH 10 €BPONeHChKOro
Cylly 3 NpaB JIIOJMHU € TOPYLICHHs iXHIX NMpaB Ha CIPaBeJIUBUU CYIOBHH poO3risi, eeKTUBHHN 3aci0 IOpUANYHOTO
3axucTy (cT. 6 €Bporeiichbkoi KOHBEHIIIT 3 TIPaB JIFOMHN) Ta Ha BIACHICTb.

[Mapnamentchka AcambOies Paau €Bpomnu 3akinukae Jlep)kaBU-4ICHH BXXHUTH 3aXOJiB ISl BUKOHAHHS pi- IICHD
€CIJI ta monomaHHs CTPYKTypHUX npodiem. Lliif mpobmemartuili mpucBsueHa pe3oioris «3a0e3neueHHs KUTTE3AATHOCTI
CtpacOyp3bpKOro Cyay: CTPYKTYpHI IpoOJieMu B IepikaBaxX-wieHax», Bim 22 ciuas 2013 p. [lepxa- BU-WiICHH NMOBHUHHI
3a0e3MeunTH aeKBaTHE BUPILICHHS CTPYKTYPHHUX POOJIeM, BUSIBICHUX €BPOICHCHKNM CyJJOM 3 TIpaB JTIOAUHU. [locnneHHs
JSUTBHOCTI B HANPSIMKY 3a0€3MeUeHHs IMBUAKOTO Ta MOBHOTO BHKOHAHHA pimeHs €CIIJI, mumsixom po3poOku crpaTerii
BUPIIICHHS CTPYKTYpHHUX mHpoOsieM. HeoOXimHUM € BUpIIICHHS NMUTAHHA MO0 CTBOPEHHS HAIlIOHAJILHOTO OpraHy Ha
TEpUTOPIT KOXKHOI JIep>KaBH, BiINOBIIAILHOIO 32 BUKOHAHHS PIILIEHb 3 METOI YHUKHEHHsI KOHQIIKTY BIAIOBIJAIBHOCTI 3
JUSTBHICTIO ypsIoBHX yrmoBHOBaxkeHux y Cyi [9].

Oxpim Toro, ITAPE mnponoBxkye 3akiIMKaTH JAEpXKaBU-YJICHH BHECTH 3MIHM 10 3aKOHOJABCTBA 3TiTHO 3i
CTaHJapTaMu mpereaeHTHoro npasa Cyay Ta 3a0e3meyuTH BHUKOHAHHS KOHBEHINT MpaB JHOMMHU BCiMa BiAMOBIN- HUMH
HallilOHAILHUMH OpraHaMy BIIAJIH.

HeoOxiTHIM € BXUTTS 3aX0/(iB 10710 00i3HAHOCTI B iHTeppeTarii ctanaapTiB KoHBeHi1 €BponelichbkiuM Cyiom, y
TOMY YHCJI OUISIXOM CTBOPEHHS 0a3u AaHuX cynoBoi nmpakTuku Cymy 3 000B’SI3KOBMM BMICTOM BHKJIAAEH- HS «ITIJIOTHHUX
pimrens» €CIIJI, a TakoX pilieHb, OO0 CBiAYaTh MPO HASBHICTH CTPYKTypHUX npobiem [9]. [TAPE€ maromocmma Ha
HEeoOXiHOCTI 3a0e3MedeHHs] Haryisiy HaliOHAJIbHUMHM IapjiaMeHTaMH 3a CTAHOM Ta TPOILECOM BHKOHAHHS PpillleHb
€BponeicbKoro cyty 3 npas JIOJUHHU.

Kowmiter MinictpiB Pagun €Bpomu y cBoiit pesomorii Bix 12.05.2004 p. cTOCOBHO pilieHb, sIKi PO3KPH- BAIOThH
CHCTEeMHY NpoOieMy, II0 JISKHTh B OCHOBI HOpYIIEHb, 3alpoNoHyBaB €Bponelicbkomy Cymy BKazyBaTH Y CBOIX
pitieHHsIX 1po mopymieHHss KoHBeHIil Ha Te, 10 CTAHOBUTH CHCTEMHY MpOOJieMy, SIKa € OCHOBOKO TOpPY- HICHHS, Ta Ha
neponpuunHy 1iei npodiemu. Tomy 3 MeTOI0 eeKTHBHOrO BUKOHAHHS pinieHb CyJ1 3aCTOCOBYE MPOLEAYPY «ITIIIOTHOTO
pILIEHHS», 10 JIa€ 3MOTY YITKO BKa3aTH Ha iCHYBaHHSI CTPYKTYPHHX MPOOJEM, sIKi € OCHO- BOIO TOPYIIeHb, a TaKOX Ha
3aco0u, 3aX0/1H, 3a JOTIOMOTOO SIKHX JIeprKaBa-BiqmoBizad 30008’ 13aHa BUTIPaBUTH cutyariito [10].

BiamoBinHO [0 mNpakTHKH €BpOINEHCHKOro Cyiay, Hpoleaypa <«IUIOTHHX pIIIeHb)» 3aCTOCOBYEThCS Y pasi
ICHYBaHHS CHCTEMHHX IPOOJIeM y HAI[lOHATEHOMY MPABOMOPSIKY, BISIBOM KO € 3HayHa KUTbKicTh pimreHs €CILI, sxi
CBI/I4aTh PO AHAJIOTIYHI, CHCTEMaTHYHI HOPYIIEHHS, a TAKOX ITPOJIOBKEHHS Ha/IXOJUKEHHSI HOBHX 3asIB, CIIPUYNHEHUX TI€I0
caMoro 1po0IIeMoIo.

3a indopmaniero €CITI, 96% nux 3asB BU3HAHO HENPUHHATHUMH JJISL pO3TILILy i smiie moao 4% npu- WHATO
BiamoBigHi pimenns. 3a mepioxg 13 1997 no 2011 p. €CIUI Bumic 822 [11] yxBamm mnpotu VYkpaiHW, B SIKHX
YCTaHOBIIOBAJIOCS X04a O OJ[HE MOpPYIICHHs €Bporelichkol KOHBEHII1. Y Oinbinocti Bunaakis €CIII npucymkye rpomoBy
KOMIICHCAIIIIO 3asBHUKY, SIKAH BUTPaB CIIPaBy, 3a IIKOY, 3aI0/IiTHY BHACIIIJOK IMMOPYIICHHS HOTO TpaB AeprkaBoro. [1ix gac
PO3paxyHKy cyM OepyThCsi JI0 yBarm KOHKPETHI OOCTaBMHM KOXXHOI cripaBu. Take BIIIKO- TyBaHHS — €IUHUN BUJ
komrmeHcarii, skuii €CIIJI mae mpaBo HakazaTu jAeprkaBi 3a0e3MEeUnTH 3a BUMHEHE HElo mopymeHHs. [Ipore peambHe
BIJIIIKOAYBaHHA Takoi KOMIICHCAIlil, HaBiTh HE MUBIAYNCH HE TOH (akT, mo pimenas €CIIJI BUKOHYIOThCS HapiBHI 3
yXBaJaM{ HAIIOHAJBPHUX CYAIB 1 HE MiUIATaloTh OCKAPIKEHHIO, TOB’S3aHE 13 BENM- KOK KUIBKICTIO MpoOieM sk
Oprasi3aiiiHo-MpaBoOBOI0, TaK i IHCTUTYIIIHHOTO XapakTepy.

Crarrero 3 3akony Ykpainu «[Ipo BUKOHaHHS pillleHb Ta 3aCTOCYBAHHS NPAKTHKH €BPOINEHCHKOro Cyay 3 Mpas
JIOJIMHI Tiepei0aveHo, mo BuKoHaHHs pimens €CII 3aificHioeThes 3a paxyHok [lep>kaBHoro Oropkery Ykpainu. 3rigHo
i3 cr. 8 mporo x 3akoHy [lepkaBHe Ka3HaueHCTBO YKpaiHu 3 Meroro BukoHaHHsS pimenHs €CIIJI 3xilicHioe cricaHHs
KOIITIB 3 BIANMOBIAHOT Or0/uKeTHOT mporpamu JlepkaBHOro O1opKkeTy YKpaiHu.

3aKOHO/JaBUO BCTAHOBJICHO, 1110 MPOTATOM JICCATH JHIB BiJ| JHS OTPUMAHHS ITOBIIOMJICHHSI IIPO HAOYTTS pi- IICHHAM
€CILJI cratycy octatounoro OpraH NpeACTaBHUILITBA HaICUIIA€ CTSATYBAavEB] MTOBIIOMIICHHS 3 PO3’ICHEHHSIM HOT0 IpaBa MojaTi
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0 Jep>KaBHOI BHKOHABYOI CIy)KOM 3asfBy PO BHIUIATY BiNIIKOAYBAaHHSA, B sAKii MaroTb OyTH 3a- 3HA4eHI pPEKBI3UTH
0aHKIBCHKOTO paxyHKa JJIs IepepaxyBaHHs KOIITIB, a TAKOXK HAJICHIIAE JI0 JIEP’KaBHOT BUKOHABYOI CITY)KOU OPHUTiHAJIBHHUN TEKCT
1 mepekiaja pe3otoTHBHOI yacTuHu ocrarouHoro pimenHs €CIUI y cnpasi npotn YkpaiHu, SKAM BH3HAHO MOPYIICHHS
KoHBeH1i1, OpuriHaJIbHUI TEKCT 1 MepeKiIaj] pe30II0THBHOT YaCTUHU OCTaTOY- HOTO PIIlIeHHS [I0JI0 CIPaBeIMBOI caTuchaxmii
y crpaBi IpoTH YKpaiH{, OPUIiHATBEHUI TEKCT 1 MepeKiIaj] pillleHHs 010 JPY>KHBOTO BPETYJIIOBaHHS y CIpaBi NPOTH HAIIOT
JIepKaBH, OpUTiHAIBHUH TeKcT 1 nepekiaz pinenns €CITJI mpo cxBaneHHs: yMOB OZIHOCTOPOHHBOT AKJIapalii y crpasi poTh
VYxpainu. Jlep>kaBHa BUKOHaBYA CITy)0a yHpo- JIOBXK JECSATH JIHIB 3 JHS HaJXO/UKCHHS BIJNOBIIHUX JOKYMEHTIB BIIIKPUBAE
BHKOHABUE TPOBA/LKCHHS. HenomaHHs CTATyBadeM 3asBH NPO BHUILIATY BiMIIKOTYBaHHS HE € TEPEIIKOAO0 AJISI BUKOHAHHS
pirrenss €CIUL. [12].

MexaHi3M BUIUIATH CTATHEHHS 3aKpiuieHo B cT. 8 3akoHy Ykpainm «IIpo BUKOHAaHHS pillleHh Ta 3aCTOCYBaHHS
MPaKTUKNA €BPOIEHCHKOTO CyIy 3 MpaB JIOAUHWY», BIATIOBIAHO IO SKOi BHIUIATA CTATYBAaueBi BiMIIKOAYBAaHHSI Ma€e OyTH
3MifiCHEHA y TPUMICAYHHAN CTPOK 3 MOMeHTY HaOyTTs pimennsMm €CIIJI craTycy octaTogHOTrO ab0 Y CTPOK, IepeadadeHuit
y camomy pimenHi €CIIJL ¥V pasi mopymeHHs Takoro CTPOKy Ha CyMy BiAIIKOTYyBAaHHS HapaxoBYEThcs meHs. [Iporsrom
OJTHOTO MICSILIS Bifl THSI BIAKPUTTSI BUKOHABUOTO NpoBapKeHHs 3a pimenHsM €CILJI Opran npeacTtaBHUITBA HAJICUIIAE JIO
LEHTPAILHOTO OpPraHy BHKOHABYOI BIIAJIM, IO pealidye Jep)KaBHY MONITHKY Yy cdepi Ka3HayeHChKOro oOCIyroBYBaHHS
OIO/UKETHUX KOILTIB, MMOCTAHOBY NP0 BIJKPUTTS BUKOHABYOIO INPOBA- JDKEHHS Ta HEOOXIJTHI JUIi BUKOHAHHS PIllICHHS
JMOKyMeHTU. LleHTpanpHHIT OpraH BHKOHABYOI BJIAAM, IO peaji3ye Iep)KaBHY IMOJITHKY y cdepi Ka3HaueiChKOro
o0ciyroByBaHHsl OO/DKETHHX KOIITIB, mporsiroM 10 AHIB BiJ AHS HAJAXO/KCHHS JOKYMEHTIB 3[IMCHIOE CIMCAHHS Ha
BKa3aHMH CTryBaueM OaHKIBCHKHI PaxyHOK, a B pa3i HOTro BiJl- CYTHOCTI — Ha JICTIO3UTHUI PaxyHOK Jiep>KaBHOI BUKOHABYOT
CITy>)KOM KOIITIB 3 BiAMOBiTHOI OrokeTHOI mporpamu [lepxaBHoro Oromkery Ykpainu. [Topsmok 30epeskeHHs KOIITIB Ha
JICTIO3UTHOMY PaxyHKY JIep>KaBHOI BUKOHABYOI CITy’KOM BU3HAUa€ThCs 3aKOHOM YKpaiHn «[Ipo BUKOHaBYE TPOBAIKCHHS».

TakuMm 9UHOM MOJKHA TMOOAYHTH, IO MOMAIOHA MPAKTHKA OIOKETHOTO (piHAHCYBAaHHS HE BI/IIOBiNA€ BH- MOTaM
€BPOIICHCHKOT0 CYZOUYMHCTBA Ta M030aBIIsie TPOMAIIH Y KpaiHH MOJINBOCTI OTPHUMYBATH CBOEYACHO Ta B TOBHOMY 00CsI31
BiIIIKOyBaHb nependavennx y pimenni €CITL.

VY upomy koHTeKcTi 3akoH Ykpainu «IIpo rapaHTii 1epaBy 1110/10 BUKOHAHHS CYJOBUX pIllIEHb» MaB OM BHECTH
MIEBHI 3MIHU JI0 MPAaKTHKH BIINIKOAYBaHHs JAEP’KaBOIO BUAATKIB MOB’s3aHUX 13 peanizauicto pimens €CILJI. Ananizyroun
0COOJIMBOCTI BUKOHAHHS PIIICHb CY/y MPO CTATHCHHS KOIITIB 3 JACPKABHOTO OpraHy, MOXKHAa MMOOA4YHTH, 10 BUKOHAHHS
pillieHb CyJy MPO CTSATHEHHS KOWITIB, OOPYKHUKOM 32 SIKUMH € JICp)KaBHUH OpraH, 3/1iHCHIOETHCS IIEHTPAIbHUM OPraHOM
BUKOHABUOI BJIaJIM, IO peallizye JepikaBHY MOJITHUKY Yy cdepl KazHa4eHChKOro o0CiIyroByBaHHs OMOJPKETHUX KOIITIB, Y
MeKax BIANOBIIHUX OFOJDKETHHX IPHU3HAuYeHb, @ B pa3l BIICYTHOCTI y 3a3HAUCHOTO JIEP)KaBHOIO OpraHy BiJIMOBIJIHUX
MPU3HAYCHB — 32 PAXYHOK KOIITIB, epeadadeHnx 3a O10PKETHOIO IIPOrpaMoro sl 3a0e3MeYeHHs BUKOHAHHS PIillICHb CyTy.

Boanouac 4. 2 cr. 3 3a3HaYE€HOro 3aKOHY Nepeadadae, Mo CTAryBad 3a PIlIEHHSAM CyAy IIPO CTSTHEHHsS KO- INTIB 3
JIEPKABHOTO OpraHy 3BEpPTAETHCS JI0 LIEHTPAJIBHOTO OpraHy BHKOHABYOI BIIAJIH, IO peayi3ye JepKaBHY IOJi- THKY y chepi
Ka3Ha4YeHChKOr0 O00CITyroByBaHHsS OIO/DKETHHX KOIITIB, Yy CTPOKH, BCTaHOBJIEHI 3akoHOM VYkpainn «[Ipo BHKOHaBue
MPOBAKEHHS, 13 3as8BOIO MIPO BUKOHAHHS PILIEHHS Cy[y, ajle BiIMOBiAHO 10 3akoHy YkpaiHu «[Ipo BHKOHAHHS pillleHb Ta
3aCTOCYBaHHS TPAKTHKH €BPONEHCHKOrO Cyly 3 NpaB JIFOIMHIY», OE3MOCepenHs y4acTh CTs- I'yBaua y BUKOHAHHI PIlICHHS
€CILI He € 000B’s13KOBOO, HATOMICTH HEOOXI/THI J1iT BunHsie OpraH MpeiCTaBHUITBA, CTATYC KO0 HE BIATOBI/IA€ BU3HAUCHHIO
cTsryBavya HaBeJeHOro B 3akoHi Ykpainu «[Ipo BukoHaBue npoBapkeHHs». Kpim Toro, B 4. 4 cr. 3 3akony Ykpainu «IIpo
rapaHTii Jiep)KaBu I110J10 BHUKOHAHHS CYIOBHX PIllI€Hb» BCTa- HOBIIIOETHCS, IO IEPEepaxyBaHHs KOIITIB CTAryBady
3IICHIOETBCST Y TPUMICSYHUI CTPOK 3 JHS HAJXO/DKEHHS [0 LEHTPAIBLHOIO OpraHy BHKOHABYOI BIIAJU, IO peaizye
JIepKaBHY MOJITHKY y cepi Ka3HAYESHCHKOr0 00CIYroBYy- BaHHs OFOKESTHUX KOIITIB, HEOOXIMHUX IS IOTO JTOKYMCHTIB
Ta Bigomocteil. HatoMicts 3akoH Ykpainu «IIpo BUKOHAaHHS pillleHbh Ta 3aCTOCYBaHHS MPAKTUKH CBPOMEHCHKOTO CYIy 3
npaB JIOJUHM) BCTaHOBMOE 10-TW JIeHHWH TepMiH JuIs 3[iMCHEHHS CIMCAHHS Ha BKa3aHWH CTSAryBaueM OaHKIBCHKHI
paxyHOK KOIITIB.

BiamoBinHO, He3BaKalUM Ha BCTAHOBJICHHS MHOPSAIKY IOTAIICHHS 3a00pProBaHOCTI, BIAKPHUTHUM 3aJIHMIIAETHCS
NUTaHHA, YU OyayTh peaJbHO OTPUMaHI rpomli Ha Ii IOTAIICHHS, OCKUIBKM y OIOJDKETi 3aKiajeHa JIMIIE y3arajibHeHa
crarTs. KpiM Toro, y IbOMy KOHTEKCTI BaJKJIIMBHM € CTBOPEHHS 1 BEJICHHS PEECTPY BIINOBIHUX pillleHb Ta 3a00proBaHocTel
32 HUMH, OCKIJIbKY Ha ChOTO/IHI ()aKTUIHO BiJICYTHS Oy/Ib-siKa JOCTOBipHA iH(GOpMAITis 1010 HEOOXITHUX JJIs1 3a0e3MeUeHHSI
BUKOHAHHS PIlIeHb CyaiB KomTiB. be3 Takoi iHpopmamii HEMOXINBO TOYHO pPO3paxyBaTH Ta 3aKJIACTH y OIOKeTi
BiJITIOBiTHI aCUTHYBaHHS.

Jlnst OpIBHSIHHS, HA BUIUIATH HAa BUKOHAHHS PILICHb 3aKOPJOHHUX FOPUCIAMKIIHHUX OpraHiB, MPUHAHSI- THX 3a
HACIIAKAMH PO3TIIAY CIpaB MpOTH YKpaiHu y OromkeTi 3akmageno 740 824.8 Tuc. TpH., Ha 3IMCHEHHS CyJOYWHCTBA
MICIICBUMU aaMiHiCTpaTHBHUMU cymamu — 207 2174 Tuc. TpH., anelsAiifHIMU aaMiHicTpaTuBHUME cynamu — 112 439,5
THC. TPH.

BopHowac HEoOXiIHO TeperysHyTH 1 HanpsMKy (iHaHCYBaHHsS BUTpaT, nependadeHux y JlepkaBHOMY OrojKeTi
VYxpaini 3a npusHaueHHsIM «Iliatexi Ha BHKOHAHHS pIlIeHb 3aKOPJAOHHUX FOPHUCIAMKLIHHMX OPTaHiB, NMPUHHATHX 32
HACJIIIKAMH PO3TJIIY CIPaB MPOTH YKpaiHW», a TaKOX BIPOBAJUTH JTOJATKOBI 3aCOOM BIITOBi- JAJIBHOCTI MOCAIOBUX
oci0 y pa3si HecBoedacHOTo BUKOHaHHs pimeHs €CITIL.

BucnoBkun. OTxe, monmiOHa HEY3TOPKEHICTh HOPMATHUBHUX AaKTiB IOPOKYE HEBU3HAYCHICTH Y TIpoOIeCi
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BuKoHaHHSA pimens €CIIJI, mo BryiMBae He TUIE HA MOBHOTY BiITHOBIIOBAHMX IIPaB 0COOH, a i Ha SIKICTh HOpMa- THUBHO-
MPaBOBOTO MOJIsE YKpaiHHU 3arajoM. 3 IbOro MPUBOJY MOXHA 3a3HaYMTH, 10 HEBUKOHAHHS CYJOBHX DIllleHb HEraTHMBHO
BIUIMBAa€ Ha aBTOPUTET CYAOBOI BJIaJH, OCKUIBKM B I[bOMY pa3i HE JIOCSATAEThCS KiHIIEBA METa MPABOCYMIS — 3aXHUCT
iHTEepeciB IPOMaJIIH i peajbHe MOHOBICHHS iXHIX MMOPYIICHUX MPaB.
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5. Konemumyyisn Yrpainu 6io 28.06.1996 poxy: ogiy. mexcm Il Bioomocmi Bepxoenoi Paou Ykpainu. —1996. —

MNe 30. — Cm. 141.

6. Ilpo euxonanns piwens ma 3acmocyeanis npakmuxu €eponeiicbko2o cydy 3 npag moouHu. 3akon Yrpainu 6io
23 nromoeo 2006 p. No 3477-IV [Enexkmponnuii pecypc] Ogpiyiinuii 6eb-nopman Bepxosroi Paou Ykpainu. — Pe- sicum docmyny
: http://zakon4.rada.gov.ua/laws/show/3477-15.

7. Ilpoexm 3axony npo enecenns 3min 00 3axony Vkpainu «IIpo euxkonamms piueHb ma 3acmocyéan-
Hs npakmuxu €gponeiicbkoeo cyoy 3 npaeg toOUHU» (Wo0o 3a0e3neuenHs BUKOHAHHSL CYO08UX PillleHb)

Ne2237 6io 07.02.2013 [Enexmponnuii pecypc]. — Peoxcum odocmyny : http://wl.cl.rada.gov.ua/pls/zweb2/
webproc2_5 1 J?ses=10008&num_s=2&num=2237 &datel=&date2=&name_zp=&out_type=&id=

8.  Statistiques. Tableau de violations 1959-2011 [Enexmponnuii pecypc]. — Peacum docmyny : http:/;www.echr.
coe.int/ECHR/FR/Header/Reports+and+Statistics/Statistics/Statistical +data/.

9.  Ensuring the viability of the Strasbourg Court: structural

10. deficiencies in States Parties [Enexmponnuii pecypc]. — Peacum docmyny :http://assembly.coe.int/Communi-
cation/pressajdoc29_2012rev.pdf

11. The Pilot-Judgment Procedure [Enexmponnuii pecypc]. — Pescum oocmyny : http://www.echr.coe.int/Docu-
ments/Pilot_judgment_procedure_ENG.pdf

12. Statistiques. Tableau de violations 1959—2011 [Erexmponnuii pecypc]. — Pesxcum docmyny - http:/www.echr.
coe.int/ECHR/FR/Header/Reports+and+Statistics/Statistics/Statistical+data/.

13.  Ilpo suxonanmus piwens ma 3acmocyeanns npaxmuku €sponeticokozo cyoy 3 npas aoounu. 3axon Yxpainu 6io
23 nromoeo 2006 p. No 3477-IV [Enexkmponnuii pecypc] Ogpiyiinuii 6eb-nopman Bepxosroi Paou Yxpainu. — Pe- osicum docmyny
: http://zakon4.rada.gov.ua/laws/show/3477-15.

14, Yu nranye depoicasa uniavyeamu ceoko 3abopeosanicms no piwennsx cyoie ¢ 2015 poyi http://helsinki.
org.ua/index.php?id=1421760753
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npasa opuduurozo gaxyrememy TepHoninbcbko2o
HAYIOHANILHO20 eKOHOMIYHO20 YHIGepcumemy

TAPMOHI3ZAILIS 3BAKOHOJIABCTBA YKPATHU ITPO ®ITHAHCOBI
MOCJIYT'H 3 IPABOM €BPOIIEHCBKOI'O COIO3Y B PAMKAX YI'OJU ITPO
ACOHIALIIO MI’K YKPAIHOIO TA €C

Cmamms npuceauena aunanizy nonodcens 3axony Yrpainu Ne 1678-VII «Ilpo pamugixayito Yeo0u npo aco-
yiayiio midic Yrpainoro, 3 oouiei cmoponu, ma €sponeticokum Corozom, €6poneicoKum cniemosapucmeom 3 amomHol
enepeii i ixuimu depocagamu-uieHamu, 3 iHUOoi CmopoHuy. A6mop oxkpecuoe npagocyd’ekmuicmes Ykpainu 6 cucmemi
MIHCHAPOOHO-NPABOBO2O Pe2YI08AHHI MOP2iei (PIHAHCOBUMU NOCTY2AMU, A MAKONHC BUCBIMIIOE npoyec adanmayii 3a-
KOHoOascmea Ykpainu npo ¢inancosi nociyeu 0o Hopm i cmanoapmis €C.

Kniouosi cnosa: ginancosi nociyeu, 3akono0ascmeo npo inancosi nocayeu, MidCHapoOHo-npagose peyiio-
8AHHA MOP2iBNT PIHAHCOBUMU NOCTY2AMU.

Menmyx H. @., llleguyk O. P

TI'apmonuzayusa 3akonooamenvcmea YKpaunol 0 (QUHAHCOGHIX YCIIY2 C NPABOM €6PONEIICKO20 COI03A 8 PAM-
Kax coznawenusn 06 accoyuayuu medxncoy Ykpaunoit u EC.

Cmamowsa noceéawena ananuzy nonodcenuti 3akona Yrpaunor Ne 1678-VII «O pamugurayuu Coenawenus 0o
accoyuayuu mexcoy Yxpaurou, ¢ 00not cmoponuwlt, u Esponetickum Corozom, Eeponeitickum coobuecmeom no amomuou
IHepeUU U UX 20CYOAPCMBAMU-YLEHAMU, C OPY2OU CMOPOHLLY. ABmop onpedensiem npasocyOvbeKmHoCcmy YKpautvl 6
cucmeme MeHcOYHapoOOHO-NPABOEO20 Pe2yIUpOSaHs MOP206IU PUHAHCOBBIMU YCTY2aAMU, A MAKHCE OCBewaen npoyecc
adanmayuu 3aKoH00amenbemea Ykpaurvl 0 QUHAHCOB8bIX Yeayzax Kk Hopmam u cmanoapmam EC.

Knrwouegvie cnosa: punancogvie ycuyau, 3ak0H00amenbcmseo 0 QUHAHCOBBIX YCIY2ax, MeNCOYHAPOOHO-NPAGO-
80e pezynuposaniie mopeoeiu PUHAHCOBHIX YCIye.

Mentuh N., Shevchuk O.

Harmonization of legislation Ukraine on financial services law in European Union association agree-
ment between the eu and Ukraine

This article analyzes the Law of Ukraine Ne 1678-VII «On ratification of the Association Agreement between
Ukraine, and the European Union, the European Atomic Energy Community and their Member States». Ukraine marks
the legal system of international legal regulation of financial services and highlights the process of adaptation the
legislation of Ukraine on financial services to EU norms and standards.

Keywords: financial services, legislation on financial services, international juristic regulation of financial services.

Ha croroxmni B pamkax €Bporeiicbkoro CriBToBapucTBa BinOyBaeThesi (hOPMyBaHHS €IWHOTO (hiHAHCO-
BOTO PHHKY, III0 TPHUITyCcKa€e YHi(IKaIlil0 i rapMOHI3aIliI0 IPAaBOBUX HOPM PETYNIOBAHHS (hiHAHCOBOI AiSIIBHOCTI B
MacmTabi €C.

IMocTanoBka mpodaemu. CTBOPEHHS CIIUIFHOTO PUHKY, sIKE BUMarae yHi(ikarlii ta rapMoHizallii HopM, sKi
PETYNIOITh iSUTbHICTh (DiHAHCOBMX yCTaHOB y MacmrTabax €C, MpPOAMKTOBAHO TaKOXK MOTPEOOIO B Y3TrO/DKEHHI
KOHIOHKTYPHOI, KPEAUTHO-TPOIIOBOI 1 BAJIFOTHOI MOJITHKU KpaiH-y4acHHIlb, HEOOXITHICT SIKOTO 3pOCTAa€ y Mipy
MIOCWJICHHS iHTerpanii Mk HuMu. [IprKiamomM Boajgol rapMoHI3allii perymoBaHHsS Ha PUHKY (DiIHAHCOBUX IIOCIYT €
€C. 3a orinkoro npodecopa JI. Tosepa (L. Gower), 1110 BBaska€ThCst OHIM i3 aBTOpiB OpuTaHchKoro 3akony 1986 p.
«[Ipo ¢inaHCcOBiI MOCTYrm» Ha MOYATKOBOMY €Talll «CTaH MPaBOBOi 0a3M €BPONEHCHKOrO PUHKY IIHHUX MarepiB OyB
TaKUM, [0 JJO3BOJISLIO TOBOPHUTH ITPO BIJICYTHICTH PETyIIIOBAHHS 3a Mexamu BenukoOputanii» [1, €.184].

Cran pocaimkenns. [IpoGiemarnka amganrarii 3akOHOJABCTBA YKPaiHO Npo (piHAHCOBI MOCIYTH IHPOKO
00TrOBOPIOETHCS Y HayKOBii smiTeparypi. 3okpema y nipaiisix: O. A. Hanwnpuyka, [1. T.T'eru, M. 1. Casnyka,

B. I1. XomaxkiBcekoi, M. M. Arapkosa; A. b. Anprarymepa, M. U. Bpariackoro, B. 1. I'pubanoga, JI. I'. EdimoBoii,
P. TaBuna, K. [Baiirepra, /. l'ombna, ®. Byna, ®. Kanna, I'. bepmana, J[. ®punnanaa, P. [lummepmanna,
. lluxara Ta iH.

Buxuiang ocnoBHOro Marepiany. 3 3 npyroi noxoBuau 70-x pokiB Komiciero i Pamoro €EC 6yrmo nmpuiiasTo
PSII HOPMATHBHO-IIPABOBHX aKTiB, CIIPSIMOBAHUX Ha 30JIMDKCHHS HAIIOHATGHHX HOPM, SIKI PETyIIOIOTH MiSUTBHICTD
KPEIIMTHUX YCTaHOB KpaiH-y4acHWIb. 3HAUCHHsI BUINE3a3HAYCHUX JOKYMEHTIB IMOJISTAE B TOMY, IO BOHH 3aKJIaln
ocHOBHU aysl (pyHKIiOHYBaHHSA B paMkax €C eanHOro puHKY (PiHAHCOBHX MOCITYT, (POPMYyBaHHS SIKOTO B 3arajibHO-
My BV 3aBepuiriiocs Ha modatky 1993 p., cTBOpwIM mpaBoBi paMKH €IMHOI CHCTEMH HAIJILy 3a IISUTHHICTIO
(biHaHCOBUX yCTaHOB. Y JIOKYMEHTaX JCKIAPYFOTHCS JIBa BaKIIMBI MPHHIUIM JisUTbHOCTI (hiHaHCOBUX ycTaHoB €C.
[To-nepmie, anst 3aikicHeHHsT (DiHAHCOBOI JISTIBHOCTI HA TEPUTOPIl Oyb-SKOi KpaiHHW-YYaCHHUII JTIOCUTh OTPHUMATH
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JIIEH3110 B KpaiHi moxomkeHHs. [lo-1pyre, OCHOBHOKO MOJICIUTIO OpraHi3allii €BpOnelchbKiX (hiHAHCOBUX YCTAHOB €
yHIBepcaibHa (piHAHCOBA YCTAHOBA, IO 3MAIHCHIOE BCi BUaM (iHaHCOBHX mOcyr [2, ¢. 698]. OcobmuBuii BB Ha
JISsUTBHICTD (hiHAHCOBUX ycTaHOB Kpain €C 3/ifCHIOE TIpoliec iHTerpallii IMX KpaiH, B Xoi sikoro B pamkax €C dop-
MYEThCS €MHUN PUHOK (DiHAHCOBHUX TOCIYT. Y Horo (opMyBaHHI MPOCTEKYIOTHCS TPU PiBHI: MKICPKaBHUH, 1ep-
YKaBHUH 1 JIOKaIbHUNA. MKIep:)KaBHUN PIBEHb YTBOPIOIOTH PIllICHHS, YXBAJIH, PEKOMEHIAIIIT 1 T.II., IO TIPHAMAIOThCS
opradamu €C, a TakoXX y paMKax MDKHApOJHHUX OpraHizamiil i yroy (Harmpukiaz, (hiHaHCOBa yCTaHOBA MDKHAPOTHUX
pospaxyskiB y bazeni). Li pimenns tpaHchopMyrOTbesl Y 3aKOHOJABCTBO KpaiH-y4yacHUllb. [lep:kaBHUI piBeHb YTBO-
PIOIOTh aKTH OPTaHiB JCP)KaBHOT BN KpaiH-ydacHHUIb. JIOKaIbHUI piBEHb BKIIFOYAE aKTH PI3HOTO XapakTepy (op-
raHi3aIifHOro, TEXHIYHOTO 1 T.IN.), [0 MPUHAMAIOTHCS CAMUMHE (hiIHAHCOBHMH YCTAHOBaMH, 1 BioOpaxkae 1X peakiiito
Ha 3MiHy (piHAHCOBOTO 3aKOHO/JABCTBA, YMOB KOHKYPEHIIii B MacIITabax 00’ €THAHOTO PUHKY, EKOHOMIUHOI cUTyallii
SIK Y CBOIH, TaK 1 B iHIINX KpaiHaX. [lepmM kpokoM Ha NUIIXY yHi(ikarii 3akoHomaBctBa €C ctano yxBaineHHs [u-
pextuBH mpo inBectumiitai mocyru (Council Directive on investment services in the securities field Ne 93/22/EEC of
10.05.1993). s imMruiemenTanii wiel Jupektusu B kpainax €C y apyrii noioBuHi 90-X pokiB Oymu NpHAHSTI HOBI
3aKOHU TIpo (iHaHCcoBI mocayry. Cimijl 3a3HaYNTH, 1110 BKa3aHa JlupeKTrBa 3po0niia BeIMKUI BIUTMB HA 3aKOHO/AB-
CTBO JICprKaB, sIKi He Oy/M Ha Toi yac wieHamu €C. Hacammiepen MoBa iinie npo Taki kpainu sk [Tomnbina, Yropimaa,
Bornrapis. TakuM 9HHOM, MO’KHA TOBOPUTH TIPO TaK 3BaHUI «paiaiitauii edpext [3, €.19].

®dopmyBaHHsI €MHOTO (HIHAHCOBOTO PHHKY BIJIIOBIIAE JIOTIII €IMHOTO BHYTPIIIHBOTO pHHKY (€BP), ines
CTBOPEHHS SKOTO (Y BHIISII «CIIIBHOTO PUHKY») OyJia TOKIIaJicHa B OCHOBI Pumcrkoro orosopy 1957 p. mpo ctBo-
peHHsT €BporeHchKoro ekoHoMiyHoro criproBapuctsa (€EC) 1 3HaiIIIa MpaKTHYHE BTUICHHS B PIICHHSX, MPUAHS-
THX y pamKax Iiiel opranizanii. CriibHUN (piHAHCOBMI PUHOK MOKIMKAHMI CHIPUATH peai3arlii Iijiel, mocTapaeHux
Jororopom miepes; CITiBTOBAPUCTBOM: BUTHHOTO MEPEMIIICHHS] MK KpaiHAMH-YIACHHUIIIMHA TOBapiB, TIOCTYT (10 SKUX
HaJiexath 1 (piHAHCOBI MOCTYTH), KammiTaliB 1 TpoMaasH (ToOTO HalaHHS iM cBOOOAM BUOOPY MicIlsl npokuBaHHs). Lli
paBa i cBOOO/M MOBUHHI OyTH 3a0e3MedeHi yCYHeHHAM JAUCKPUMIHAII 32 HALlIOHATBHOK 03HAKOO 100 TPOMAISH 1
MANPUEMCTB KpaiH-ydacHuITb. 17 rpymast 1977 p. Pagoro €EC Oyna Bumana mupektiBa «IIpo KoopauHaIiro nmpaBoBHX i
AIMIHICTPATUBHUX PO3IIOPSPKEHB, III0 CTOCYIOTHCS JISTBHOCTI KPSAUTHUX 1HCTUTYTIBY (Tak 3BaHa [lepra OaHKiBChka
JIMPEKTHUBA), sIKa CKACOBYe Oarato cepio3HMX OOMEXEHb K Ha eTalli CTBOPEHHs (DiHAHCOBUX YCTAHOB, TaK 1 Ha eTari
HaJlaHHS (PIHAHCOBUX MOCIyT. Tak, BOHA BCTAHOBJIFOBAIIA, IO VIS BIIKPUTTS KPEAUTHOI YCTAHOBH B Oy/Ib-sIKili 3 KpaiH-
YYaCHHIIb, HEOOXITHO OTpUMaTH OMIIiHHAI T03B1JI, B SIKOMY MOKE OYTH BIJIMOBJICHO, SIKIIIO YCTAHOBA HE MA€E B CBOEMY
PO3MOPSKEHH] JOCTATHROI KUTBKOCTI BIACHUX (DIHAHCOBHX PE3EpBIB, a ii KEPIBHUKM HE MAIOTh HEOOXiTHOT podeciii-
HOI TJITOTOBKK 200 HEe KOPHUCTYIOThCS JIOBiporo. 15 rpyaas 1989 p. Oyna npuiinsita J{pyra aupekTrBa 1Mo KOOpIuHAITil
(hIHAHCOBHX YCTAHOB sIKa BHECIIA JCSK 3MIHH 1 JIOMIOBHEHHS JTO TMpeKTHBH Bi 17 rpymas 1977 p. BoHa BcTaHOBITIOBaIA
paBo Oy/b-sIKOi KpeUTHOI ycTaHoBH €C 3MiHCHIOBAaTH CBOIO ALSUTHHICTD B 1HIINX KpaiHax CrHiBTOBapUCTBA; CBOOOIY
HaJaHHS (PiHAHCOBHX MOCHYT y pamkax €C, B3aeMHe BU3HAHHs KpaiHaMU-yJaCHHUIIMU HAI[IOHATLHUX MPABIII PETy-
JIFOBAHHS JTSUTBHOCTI KPETUTHHUX YCTAHOB, SIKE 03HAYANIO, 1110 KOHTPOJIb 32 JISUTHHICTIO (DIHAHCOBOT YCTAHOBH 1 BCIX 11
BIIOKPEMJICHUX MIPO3ALUTIB B iHIINX KpaiHax CIIBTOBapHUCTBA 3MIHCHIOIOTh OPraHW KOHTPOJIO KPAiHU MOXOHKEHHSI.
JMpeKTHBa BCTAHOBIIOBATIA K OJHY 3 HEOOXITHHX YMOB MOUATKy iSUIBHOCTI KPEAUTHOTO IHCTUTYTY MiHIMAIBHUNA
po3Mip cTaTyTHOro GoHIY 5 MITH. eKro (Il He CTOCyBajlacsl YCTAHOB, IO BXKE 3IMCHIOBATH (DIHAHCOBY JTISUTBHICTB).
JupexTiBa BU3HAYaNa CTBOPeHHs B kpaiHax €C (hiHAHCOBHX TPYI 1 BBOMIUIA PsIl OOMEKEHD MO0 YYacTi B KamiTaii
0aHKIB HEOAHKIBCHKHX (PIHAHCOBHMX ycTaHOB. Cepes IHIINX JOKYMEHTIB, MpuiHITHX Pagoto €C, Mo)kHa Ha3BaTH Ta-
KOX: JIMpeKTHBY TIPO HAIJIS 1 KOHTPOJIb 332 KPEIUTAMH 3HAUYHUX PO3MIPIB KpeluTHHX ycTaHoB (21 rpymaus 1992 p.),
10 00MEXye pO3MIpH BEIMKUX PAa30BUX KPEIWTIB, 10 HUX HaJIeKaTh KPEAWTH, 10 nepeBuiryiorh 10% craryrHoro
KamiTary 0aHKy i 25% cTaTyTHOTO KamiTary HeOaHKIBCHKOI yCTaHOBH (TTIOPiBHSHO i3 40%, BCTaHOBICHUMH PEKOMEHA-
uismur Payim B 1986 p.), mpudomy 3araibHa CyMa TaKHX KPEHTIB HE TIOBUHHA [IEPEBUIIYBATH BIIACHI 3ac00H (DiHAHCOBOT
ycTaHoBH OUTBII HIK Y 8 pasiB; dupektuBy Paqu 87/102/€EC Pamu Bin 22 rpyaast 1986 p. mono HaOMmKEHHS 3aKOHIB,
IT[32aKOHHMX 1 aJMIHICTPATHBHHUX TIOJIOKEHb JICPYKaB-WICHIB MIOJI0 CHIOKMBYOTO Kpenuty; JupektuBy Paau mpo jo-
CTATHICTh BJIACHOTO KAMITATY KPSAUTHIX IHCTUTYTIB 1 YCTAHOB, 10 3aMAIOThCS ONEpaIlisiMe 3 THiHHAMHE narepamu (15
Oepe3nst 1993 p.), crpsMOBaHy Ha pEryJIIOBaHHS PHHKOBHX PU3HKIB y TOPTIBII IIHHUMH Tariepamu; 3 Iieto Jupek-
TUBOIO OB’ s13aHa JIupekTrBa Mmpo TOCTyTH, TIOB ’si3aHi 13 00iroM miHHUX narepiB, B 10 paBas 1993 p., sika rapmoHizye
YMOBH CTBOPEHHSI 1 paBHJIa HAIJISTY 38 YCTAaHOBAMM, ITI0 3/iHCHIOIOTH OTIepallii 3 IIHHUMH nanepamy; Jupexktisy €B-
poreticbkoro [Tapramenty Ta Pagu 2000/12/€C Bin 20 6epe3nst 2000 p. miomo 3amodaTkyBaHHs ASUTBHOCTI KPSIUTHHIX
ycTaHOB Ta ii BeneHns;, upextuBy €Bporeiicekoro [Tapimamenty ta Pamu 2002/47/€C Bin 6 yepsus 2002 p. momno yron
PO BUKOPHCTAHHS (DiHAHCOBUX aKTHBIB sIK MpeMeTa 3abe3MeyeH s BUKOHaHHs 30008 s3anmst; {upektuBy 2002/83/ €C
€sporeiicekoro Ilapaamenty Ta Pamm Bing 5 micromama 2002 p. mono crpaxyBanss sxutTst; Jupekrusy 2001/34/€C
€sporeticeroro [Tapaamenty Ta Pamm Bin 28 tpams 2001 p. momo AOMycKy MIHHKUX MarepiB A0 OQiliifHOTO JICTHHTY
Ha (oHIoBIH Oiprki Ta Mpo iHPOPMALIIFO TIPO TaKi IiHHI MaNepy, sSKa MJsIrae onmyONiKyBaHHIO. 3HAUCHHS IPUHHSATHX
JIOKyMEHTIB TIOJISITAE B TOMY, 1110 BOHM 3aKJIJI OCHOBH JUTS (DYHKIIIOHYBaHHS B pamkax €C eIMHOTO pUHKY (D iHAHCOBHX
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TOCIyT, (POPMYBAHHS SIKOTO B 3araJIbHOMY BHIJISII 3aBEPIIIIOCS Ha 1Movatky 1993 p., CTBOPHIIM NPaBOBI PaMKH €UHOT
CHCTEMH HanIsiLy 3a (DiIHAHCOBOYO TISUTHHICTIO.

MeTot0 ITpaBOBOTO peryiroBaHHs (GiHaHCOBUX MOCHyr y pamkax €C € CTBOPEHHS CHCTEMH, IO JI03BOJISE
BUTbHO (DyHKIIIOHYBaTH B cepeanHi €C. 3 Mo3uIlii MopsaKy nepeMilieHHs (piHAaHCOBUX aKTHBIB, TOBAPiB, MOCIYT,
po6ouoi cunu Teputopiss €C po3rIsaaaeThes, K yHITapHa AepkaBa. OpuanaHy TeXHIKY, 0 BXXUBAETHCS JIIS J0-
CSITHEHHS Liie] MeTH, 3amo3uueHo 3 focBigy €C mozo aidepanizaiii TOPriBii TOBapaMu MiX KpaiHaMU — WIEHAMHU
€C. Bona 6a3yeTbCcsi Ha IPUHIUII B3aEMHOTO BU3HAHHS, KU Mae Ha yBasi, 0 jAep)kaBa 3000B’si3aHa BU3HATH
c1oci0, 3a JOMOMOT OO SIKOTO 1HIII JIEpyKaBH PETYJIIOI0Th BUPOOHMIITBO 1 MOCTAYaHHS HA PUHOK TOBAapiB, SK CKBiBa-
JIEHTHUH 11 BIAcHI cuctemi peryntoBaHHs. [IpHHINI B3a€MHOTO BU3HAHHS JI03BOJISIE YCYHYTH JIOAATKOBI Oap’epu
JUISL CTBOPEHHSI Ta JIIIEH3YBaHHS AISIbHOCTI (hJiHAHCOBUX YCTaHOB, OCKUIBKHU JIILIEH3ISI OflepKaHa y CBOIM KpaiHi
JIa€ 3MOTY 3/1HCHIOBATH JisUTbHICTh Ha ycii Teputopii €C. Lle 0CHOBHE MOJIOKEHHS HA3UBAETHCS «KOHTPOJIb Kpai-
HU MICIIe3HAXO/DKCHHS», HA OCHOBI SIKOTO JIepyKaBa-y9acHUK, B sIKil 3apeecTpOBaHUN TaHUH (DiHAHCOBHH 1HCTHUTYT,
3000B’s13aHa 3IMCHIOBATH HATJIS. [[pUHIUT KOHTPOIO KPaiHU MICIIE3HAXOHKEHHS Ma€ 3HAUYHUI BIUIMB HA Killb-
KicTh 1 XapakTep GpiHaHCOBHUX MOCIYT, SIKI MOXKYTh OyTH HaaaHi B Oyab-saKii kpaini-ygacuurii. Y Iupextusi 2004/39/
€C Epporreiicekoro Ilapiaamenty ta Panu «IIpo puHKH (iHAHCOBUX IHCTPYMEHTIBY» 3a/IeKJIapOBaHO 3a00pOHY Ha
JIepKaBHY peecTpalito (HiHaAHCOBUX YyCTaHOB, SIKi 3 METOI0 YHUKHEHHS aJMiHICTPaTUBHUX OOMEXKEHb PEECTPYIOTh
CBOIO JTISTBHICTB y KpaiHaX 3 HAaHOUTBII JTi0epallbHIM 3aKOHOIaBCTBOM. 30KpeMa, y TeKCTi JIMpeKTHBY 3a3HAUCHO:
MIPUHIIAITN B3a€EMHOTO BH3HAHHS Ta KOHTPOIIO 3 OOKY JeprKaBH-WICHA TIOXOKEHHS BUMATalOTh Bl KOMIETEHTHUX
OpraHiB BJIaJ1 JepKaB-uICHIB HeHAJaHHs a00 BIKIMKAHHS JIIEH311 Yy TUX BUTIA/IKAaX, KOJIM TaKi YUHHUKH, SIK 3MICT
mporpam onepartiii, reorpadiuauii po3noAisn ado BUAM JisUNIBHOCTI, SIKOKO HACIPAB/i 3aiiMa€eThCsl KOMIIaHisl, YiTKO
MMOKAa3yk0Th, 110 IHBECTHIIIHA KOMIIaHis oOpalia 3aKOHOJIABCTBO OJHIET JepKaBH-WICHA, 00 YHUKHYTH OLIBII
CYBOpHX CTaHAAPTIB, IO AIIOTh B iHIIIH JepkaBi-ujieHi, Ha TEPUTOPIi IK0i BOHO Mae HaMip 31iHCHIOBATH ab0 BxKe
3IACHIOE OUIBIIY YaCTHHY CBO€1 TisSUIBHOCTI. [HBecTHIiiHA KOMIaHid, sika € IOPUIUYHOI 0CO0OI0, MMOBHHHA
OTPUMATH JIIIEH310 Ha CBOKO JISUTBHICTD Y TiH JiepKaBi-wieHI, B SKIi 3HAXOIUTHCS HOTO 3apeecTpoBaHuil odic.
KpiM Toro, nepaBu-4JiecHU TIOBHHHI BAMAarartu, mo0 roJoBHUH odic iHBECTHIIIIHOT KoMIMaHii OyB 000B’s3KOBO
pO3TallIOBaHUH Y JIepKaBi-uiieH] MOXO/PKEHHS Ta 1100 BOHA CITPaB/li 3aliMasiacsi TaM CBOEIO HisUTbHICTIO.

3po3yMijio, ICHYFOTh TTOMITHI BIJIMIHHOCTI B CITOCO0aX, 3a JIOIOMOTOK SIKMX MPHWHIIAI B3aEMHOCTI peai-
3YETBCS B TPhOX OCHOBHHX (DIHAHCOBUX CEKTOPax: y OaHKIBCBKOMY CEKTOPI, Y CEKTOpI CTPaXxOBHUX TOBAPHUCTB 1HA
puHKY miHHuX nanepis. dupektusa 2006/48/€C €sponeiicbkoro Ilapmamenty Ta Paan npo 3amouaTtkyBaHHS Ta
3MIHCHEHHS JISUTBHOCTI KPEIUTHUX YCTAaHOB OKPECIIOE c(hepy MPaBOBOIO PETYITFOBAHHS 1 BIIEPIIE Y 3aKOHOJABCTBI
€C BH3HAYa€e TOHSITTS «PETYIHOBAHUH PHHOK», SKUH € JIIIEH30BAHOIO Ta PEryIIPHOI (PYHKIIIOHYIOUOO
0araToCTOPOHHBOIO CHCTEMOIO, OOCIYrOBYBAaHOIO Ta/ab0 KEPOBAHOIO PHHKOBHM OIEPATOPOM, KA MOENHYE UH
CTIpUsie MOEAHAHHIO YHCENBHUX IHTEPECiB TPETIX CTOPIH MIOA0 KYMiBII-MPOAaxy (iHAHCOBUX IHCTPYMEHTIB
3TiJIHO 13 TEXHOJOTISIMHA Ta CBOTMH HEIUCKPEIIMHUMU MPaBUIIAMH Y CIIOCIO, 10 MPU3BOAUTH JIO YKJIAJICHHS YroJ
CTOCOBHO (hiHAHCOBUX 1HCTPYMEHTIB, SKi Oy oMmyIIeHi 10 00iry BilMOBIIHO 10 IPaBUJI Ta/ab0 TEXHOJIOTIH.

VYkpaina, neknapyroud cBoOi MparHeHHs yBiTH a0 ckiany €C, posnodarna mporec ajgantaiiii 3aKoHOAaB-
CTBa JI0 €BPOIEHCHKHX cTaHmapTiB. [lepmmM KpokoM Ha NDIIXY ajamnTalii cTano yKIaJeHHS YTOIW MpO IapT-
HEepCTBO 1 cmiBpoOiTHHIITBO MK YKpaiHowo ta €C Ta ['enepanbHol yromu mpo topriBio mociayramu (GATS).
PosrmstHemo, mepir 3a Bee, ['eHepanbHy yroay npo toprismto mocnyramu (GATS), npuiiasity B pamkax COT micist
3aBepIICHHS YPyrBaichKoro payHmy. [IpoaHanizyeMo HaiOUTBII 3araibHi MOJOKEHHS YTOIHM, BOHA OXOILIIOE BCi
BHJIH TTOCIYT Ha MI>KHAPOJHOMY PHHKY, SIKi HiUIATA0Th MPOJaXy. ABTOpH YTOAW HE 3YMLTH 3HANTH CMHCIOBOTO
BH3HAYEHHSI TIOCIIYT, JI¢ BOHH 3aTBEPIMIIN iX MEpeiK.

Byno Takox BCTaHOBICHO YOTHUPH CITOCOOH HaaHHs, 00 IOCTaYaHHsI, TIOCIYTH: TPAHCKOPAOHHUI; uepes3
CIIOKMBaHHSI 32 KOPAOHOM; Yepe3 KOMEPIIiiHY IPUCYTHICTh, TOOTO CTBOPECHHS KOMIIaHii Ha TEPUTOPII TPETHOI Kpa-
Hu; nuTIXOM Oe3mocepeiHbOl MPUCYTHOCTI (hizndHnX 0ci0. OcHoBHMME eneMeHTaMu [ATC € Taki: pexuM Haii-
OUTBIIOTO CIPUSHHS, TPAHCTIAPEHTHICTh, HALIOHATBHUH PEXXUM, TOCTYI Ha pHHOK. 110710 KOXHOTrO BHIY HOCITYT
MOXKYTh 3aCTOCOBYBATHCS TaKi 0OMEXCHHS (HEBUUCPITHHIN ITEPEIIK): 00MEKEHHS KUTBKOCTI 0Ci0, 10 Haar0Th M0-
CITyTH; OOMEXXEHHS 3aralibHOi BApPTOCTI ONeparliid 3 MoJJaHHSIM MOCITYT; 0OMEXEHHSI 3arallbHOI KiIBKOCTI onepariii
3 HaJIaHHS TTOCIYT; 0OMEKEHHS KUTBKOCTI 3alHATHX y cepi mociyr ocid; 0OMeXeHHsI iHO3EMHOTO iHBECTYBaHHSL.

[IpaBocy0’ekTHICTE YKpalHU B CHCTEMi MIXKHAPOIHO-TIPABOBOTO PETYITIOBAHHS TOPTIBII (hDiHAHCOBHMU
MOCITyTaMH MOYKHA 0XapaKTePHU3YBATH SIK «ITAaCUBHY». /I)kepera MKHAPOTHOTO MPaBa, sIKi pEryIIOI0Th TOPTIBITIO
(biHAHCOBMMH MOCIYTaMH 3a YYaCTIO YKPATHCHKHUX KPESIUTHUX OpraHizaiiii MoxxHa kmacudikysaru Ha: 1) mpswmi
(T'enepainbHa yroja 1o 10 tTapudis Ta Toprieii); 2) npsiMi ¢’ rouepcti (Yroaa npo napTHEPCTBO i CHiBPOOITHUIITBO
Mixk Ykpainoto Ta €C); i 3) onocepenkosani (Kogexcu OECP i ICEC).

BepxoBHoro pajoro Ykpainu 16 Bepecus 2014 p. Oyno npuiinsato 3akoH Ykpaiau Ne 1678-VII «Ilpo pa-
TUdIKaIio YTOmM Ipo acoliamio M YKpaiHot, 3 OfHi€l cTopoHH, Ta €BporneiicbkiuM Cor30M, €BpONEHCEKIM
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CIIBTOBApUCTBOM 3 aTOMHOI €HepTii 1 IXHIMHU Jiep)KaBaMHU-4JICHAMH, 3 1HIIOT CTOpOHW». BinmosimHo 1m0 4. 2 CT.
476 parudikoBanoi Yromy, ocTaHHS HaOMpae YMHHOCTI B MEPIIUH JCHB JAPYTOTo MICAIls, IO HACTAE IICIsl AaTH
3naui Ha 30epiranHs B ['enepanbuuii Cexkperapiat Pagu €Bponeiicbkoro Corosy ([enoszurapiii Yroam) ocTaHHbOT
patudikaniitHoi rpaMoT a00 OCTAaHHBOTO JIOKYMEHTA PO 3aTBEPKCHHS KOKHOIO 31 CTopiH Yroau, o BU3HA-
yeHi B 11 [IpeamOymi. I3 11i€l % cTarTi 3p03yMiIUM € Te, 110 Ha CyJacHUH mepioa Yrojia MoKe 3aCTOCOBYBATHCS
TUMYacoBO, Ko €C MICEMOBUM IMOBIIOMICHHSM BH3HAUUTH cdepy ii THMuacoBoi 1ii, a Ykpaina Hazinute [e-
Mo3uTapito patudikamiiay rpaMoty. OUeBHIHIM € Te, [0 Ha CHOTOMHI, a TUM Iaye IMiCIs BCTYILY B CHIIY YTOIH,
B ITOJIi AIsUTHHOCTI BITYM3HSIHUX HOPMOTBOPIIIB 3’ IBUThCS 3HAUHA KIIBKICTh 3aBJIaHb, ITOB’S3aHHUX 3 MPUBEICHHM
HAI[IOHAJBHOTO 3aKOHOAABCTBA y BiJNOBIIHICTh 13 HOpMaMu npaBa €C 3arajioM Ta IesKUX KpaiH, 10 CTOPOHAMHU
Yromu, 30kpeMa. HeoOxiHO 3a3HaunTH, 0 YKpaiHa Bxke po3Mo4aiga HOpMOTBOPUY JiSUIBHICTB OO ONEpaTUB-
HOTO TPAaHCIIOHYBaHHsI MOJIOKEHb YTOM B HAIlllOHAIBHE 3aKOHOAABCTBO, OCKUIbKH KabiHer MiHicTpiB YKpainu
17 Bepecus 2014 p. Bumas Posnopsypkernst Ne 847-p «IIpo iMmuieMeHTaliro Yroam npo acorjiario Mix YKpaiHoro,
3 oJHi€i cropoHu, Ta €BponelickkuM CorozoM, €BponeiicbkuM CIiBTOBAPHCTBOM 3 AaTOMHOI €Heprii 1 IXHIMHU iep-
YKaBaMHU-YJICHAMH, 3 1HIIIOT CTOPOHWY, SIKUM 3aTBEPAMB TUIaH 3aX0/iB 3 iMIuieMeHTamii Yromu Ha 2014—2017 poku.
Oco0JIMBOT yBaru 3aciiyrOBYIOTh TIOJIOKEHHsI YTO/IH, SIKi pETJIaMeHTYIOTh PO3BHTOK PUHKY (DIHAHCOBHX ITOCTYT.
3okpema, BiNoBiIHO 10 cT. 125 Yroam «dinancoBa nociiyray» o3Hadae Oyap-sKy IOCIyry GpiHaHCOBOTO XapaKTepy,
sIKa TIPOTIOHYETHCSI MOCTAYAIFHIKOM (piHAHCOBHUX OCTYT CTOPOHH.

o ginancosux nocaye nanesxcams maxi uou OisavHocmi: 1) CTpaxoBi 1 OB’ sI3aHi 31 CTpaXyBaHHSIM I10-
ciyru: 1. mpsime cTpaxyBaHHs (30KpeMa CIiJIbHE CTpaXyBaHHs): a) CTpaXyBaHHs )KUTTS; 0) CTpaxyBaHHs 1HIIIE, HIXK
CTpaxyBaHHs KUTTS. 2. IEpeCTPaxyBaHHs Ta PETPOLECis; 3. CTpaxoBe MOCEPEAHUIITBO, 30KpeMa OpOKEpChKi ome-
parii Ta areHTChKI IMOCIIyTH; 4. TIOCIYTH, IO € TOTIOMIKHAMH CTOCOBHO CTPaxyBaHHS, 30KpeMa KOHCYJIbTaIliiiHa
JISUTBHICTB, aKTyapHi MOCIYTH, MOCIYTH 3 OIL[IHKYM PU3UKY Ta MOCIYTH 3 BUPILICHHS NpeTeH3il. 2) OaHKIBChKI Ta
iHII1 (hDIHAHCOBI NOCITYTH (32 BUHSTKOM CTpaxyBaHH:): 1. HOCIyrH 3 MPUUHATTS BKJIAIB Ta IHIINX KOIITIB, IO MiJ-
JIATAF0Th TIOBEPHEHHIO, BIJI HACEJICHHS; 2. TIOCIYTH 3 KPSIUTYBaHHS BCIX BUJIIB, Y TOMY YHCIIi CIIO)KUBYUH KPEITHT,
KPEHMT 11T 3acTaBy HEPYXOMOCTI, (DakTOpHHT Ta (PiHAHCYBaHHS KOMEPIIIHHUX Orepalliii; 3. (iHaHCOBUI JII3UHT;
4. yci muartexi 1 MOCIyry 3 Mepekasy IpolIeii, 30KpeMa KpeIUTHI, pPO3paxyHKOBI Ta 1e0ETOBI KapTKHU, JOPOXKHI
YeKHU Ta OAaHKIBCHKI TPATTH; 5. TIOCIYTH 3 HAJaHHS TapaHTId 1 MOPYYUTEIIBCTB; 6. YKIIAJaHHs yroJl BiJl BIACHOTO
iMeHi abo BiJI iMEHI KIIIEHTIB Ha OipiKi, 1103a Hero a00 OYIb-SIKUM IHITHM YHHOM CTOCOBHO: @) IHCTPYMEHTIB IPOIIO-
BOTO PUHKY (30KpeMa 4YeKiB, BEKCElliB, IENO3UTHUX cepTU(IKaTiB); 0) BaJTIOTH; B) MOXITHUX IHCTPYMEHTIB, BKITO-
Yarour ()’FoUepcH Ta OIIIIOHH, ajic He OOMEXYIOUNCh HUMH; T') KYPCOBHX Ta BiJICOTKOBUX 1HCTPYMEHTIB, 30KpeMa
TaKi IHCTPYMEHTH, SIK CBOIM Ta YTOJH MO0 (OpBapHOI BIJICOTKOBOI CTaBKH; J) TIEPEKAa3HUX IIHHUX MAarepis;
¢) IHIIMX 00OPOTHHX IHCTPYMEHTIB Ta (PIHAHCOBUX aKTUBIB, 30KPEMa TOPOTOI[IHHUX METAJIB y 3IUBKaX; /. y4acTh
y SIKOCTi areHTa B €MICil BCIX THIIB IIHHUX MamepiB, 30KpeMa aHAEPAaUTHHT Ta pO3MIILIECHHS (K Y BIAKPUTOMY, TaK
1 B 3aKpUTOMY TTOPSIKY) 1 HaIaHHS TIOCITYT, TIOB’SI3aHUX 3 TAKOIO EMICI€r0; 8. TIOCEPETHHIIBKI MOCITYTH Ha TPOIIIO-
BOMY PUHKY; 9. TOCIYTH 3 yIpaBIiHHSI MaiiHOM, 30KpeMa rOTiBKOBE a00 O€3roTiBKOBE YIIPaBIiHHS, BC1 JOPMU KO-
JICKTUBHOTO YNPaBIiHHS IHBECTULISIMHY, YIIPaBIIiHHS IEHCIHHUM (POHAOM, TOCTYTH 3 IOBIPYOT0 30€piraHHs, Aemo-
3UTapHOTO Ta TPACcTOBOTO 00cyroByBanHs; 10. mocyry 3 KIipuHTY Ta (iHAHCOBOTO YIPABIiHHSI MAHOM, Y TOMY
YUCII IIHHI TTarepy, MOXiIHI IHCTPYMEHTH Ta iHI1 001roBi iHcTpyMeHTH; 11. HagaHHs Ta epeaBanHs GiHAHCOBOT
iH(pOopMariii, 06podka (piHAHCOBUX JaHMX 1 TIOB’SI3aHOTO 13 I[MM MPOTPaMHOT0 3abe3neueHHs; 12, KOHCYIbTaTHBHI,
MOCEPEHHUIIBKI Ta THII JOTMOMDKHI (PiHAHCOBI TIOCIYTH 3 YCIiX BHIIB TisIBHOCTI, epelTiueHnx y mimamynkrax (1) —
(11), 30kpema AOBiKK MPO KPEAUTOCIIPOMOXKHICTD 1 aHAJI3 KPEIUTY, TOCIIHKEHHS Ta TOPau 3 MUTAHb IHBECTHINH
Ta mopT¢ens IIHHUX Narnepis, MOpaan 3 MUTaHb MPUAO0AHHS T4 KOPIOPATHBHOI PECTPYKTYpH3aIllii 1 CTpaTerii.

Kosxna Cropona Yromu mgoxiazae HEOOXITHUX 3yCHIIb ISt 3a0e31eYeHHs BIIPOBaKEHHS MIKHAPOIHIX
CTaHAAPTIB PETyNIOBAaHHI Ta HATJLIMY y cdepi (piHAHCOBUX MOCIYT 1 Uit OOpOTHOM 3 YXHJICHHSM BiJ| CIUTATH
MOJATKIB Ha Beilt 11 Tepuropii. Taki MiKHApOIHI CTaHAAPTH BKIIOYAIOTH, 30KpeMa, « OCHOBHI NMPHUHIUNHN e(eK-
TUBHOTO OaHKIBCBKOTO Harisimy» basenbcbkoro xomitery, «OCHOBHI NMPHMHIMIHN CTpaxyBaHHI» MikHapoIHOT
acoIriamnii opraHiB HaTJIIy 38 CTPaXOBOO MisUIbHICTIO, «Lli7i Ta IPUHINIH peryIIOBaHHS 00Iry IIHHAX IaIrepiBy
MixnapoaHOi opraHizanii koMiciit 3 miHHuX nanepis, Yrogy OECP npo oO6MiH iHpoOpMaIli€io 3 MUTaHb OMOAATKY-
BaHHs», 3adBy KpalH-wieHiB «I pymu IBaAlsTH» PO MPO30picTh iH(popMallii Ta 0OMiH iH(pOpMAIli€lo A Hinei
ormomaTkyBaHHs» Ta «COpoK pekoMeHmamiin» 1 «/leB’aTh cremiadbHUX pEeKOMEHMAIliii CTOCOBHO OOpOTHOM i3
¢inaHCcyBaHHSIM TepopusMy» ['pymu 3 po3poOku (piHaHCOBUX 3ax0xaiB 00poThOHU 3 BimmuBaHHsIM rpomeit (FATF).
CropoHH Takox 0epyTh 10 yBaru «JlecsTb OCHOBHUX NPUHIHUIIB 00MiHY iH(OpMaIi€eo», SKi MOIIHPIO-

FOTBCSI MiHICTpaMU (piHAHCIB KpaiH-wieHIB «[ pymu ceMm», Ta 3000B’I3yIOTHCS BYKUTH BCIX HEOOX1THUX KPOKIB LTS
3aCTOCYBaHHS IIMX NPHUHIIHIIIB Y CBOiX ABOCTOPOHHIX BiJHOCHHAX.

Kosxna CtopoHa J103BOJIsIE€ TIOCTaYaIbHUKaM (hiHAaHCOBUX TOCTYT iHIIOT CTOPOHHM, 3aCHOBAaHUM Ha TEpH-
topii niei Croponu, HagaBaTH Oy/b-sIKy HOBY (piHAHCOBY TOCIYTY, ITOAIOHY 110 THX, siki usg CTopoHa go3BoMIIa O
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HaJaBaTH BIIACHUM ITOCTaYaJIbHUKaM (DIHAHCOBUX ITOCIYT 3TiTHO 3 HAIIOHAILHUM 3aKOHOJABCTBOM Y IOMI0OHUX
ymoBax. CTOpoHa MOXe CaMOCTIHO BU3HAYUTH IOpHIAMYHY (GOPMY HaIaHHS MOCIYTH Ta MOKE BUMAaraTu momnepe-
JTHBOTO OTPUMAHHS J03BOJY Ha HaJIJaHHS TaKOI ITOCITYTH.

VY cr. 133 Yroam nponucaHuii anropuT™ aanTailii BITYM3HIHOTO 3aKOHOJIABCTBA MPO (DIHAHCOBI MOCTYTH JI0
HOpM 1 ctanmaptiB €C. 3okpema, CTOPOHU BU3HAIOTh BAKIIMBICTh HAOIVKEHHS YAHHOTO 3aKOHOIABCTBA YKpAiHH JI0
3aKoHOAaBCTBa €Bponelicbkoro Coro3y. Ykpaina 3a0e3neunTh MOCTYIOBE YIOCKOHAJIEHHS CBOIX YMHHUX 3aKOHIB Ta
MaifOyTHHOTrO 3aKOHOJABCTBA BiAMOBiqHO 10 acquis €C. Take HaOMIKEHHS PO3MOYUHAETHCS 3 JATH MiMHCAHHS L€l
Yrom Ta MoCTyImoBO MONIMPIOBATUMEThCS Ha Bel elteMeHTH acquis €C, 3a3naveni B Jlomatky XVII mo miei Yromm.

CTOpOHHM TOMOBMIIHCS, 10 €PEKTHBHE 1 B3a€MHE BIIKPUTTS BIINOBIHIX PUHKIB Ma€ 3/1iHCHIOBATUCH I10-
CTYIIOBO Ta OJHOYAcHO. [IpoTsrom mporiecy amamnTaiii 3aKOHOJaBCTBA PIBEHb JOCTYITY O PHUHKY, IO HAJAETHCS
CTopoHaMH Ha YMOBAax B3aEMHOCTI, ITOB’SI3YEThCS 3 IOCATHYTHM IPOTPECOM aarnTallii 3aKOHOAaBCTBA BiIIIOBITHO
1o Jonarka XXI-A Yromu. PimmeHHs 111010 MOYATKy HACTYITHOTO €TaIly BIIKPHUTTS PHHKY MPUHAMAEThCS Ha TijcTa-
Bi OIIIHKY SKOCTI TPUIHATOTO 3aKOHOJABCTBA, a TAKOXK HOro MPAKTHYHOTO 3aCTOCYBaHHs. Taka OLHKAa pPeryisp-
HO 37iKcHIOeThCST KOMITETOM 3 NMUTaHb TOPTiBI. YKpaiHa HAAacTh JOCTYI JIO TPOIECIyp YKJIAICHHS KOHTPAKTIB
kommaHisiMm Ctoporn €C — 3aCHOBaHHM SIK Y MEXax, TaK 1 103a MeXaMH YKpalHd — 3TiIHO 3 HalliOHATLHUMH
MpaBWIaMH JIeP)KaBHUX 3aKyITiBEJb HA YMOBaX HE MEHII CIPUATIUBHUX, HIX Ti, [0 3aCTOCOBYIOThHCS 10 YKpaiH-
ChKUX KoMmmaHii. [Ticis peanizarii oCTAaHHBOTO eTaly aJanTailii 3akoHo1aBcTBa CTOPOHH PO3TIISIHYTh MOKJIMBICTD
B3a€EMHOTO HaJlaHHS JIOCTYITY JIO PHUHKIB CTOCOBHO 3aKyIliBeJb, BAPTICTh SIKUX € HABITh HWKUOK), HIXK MOPOTOBI
3HAYE€HHS YTOIU.

BucHoBKH. 3 oIy Ha YMHHE 3aKOHOAABCTBO YKpaiHU y cdepi (PiHAaHCOBUX HMOCIYr MOXKHA 3pOOUTH
BHCHOBOK, III0 BOHO BiJNOBiTa€ OCHOBHUM CTaHAApTaM 3akoHonaBcTBa €C. OmHAaK MOPS 3 HI3KOIO ITO3UTHBHUX
3MiH ICHYIOTb JesIKi HEBUPIIICHI TUTAHHS, 110 CTOCYIOThCS K CYTi BITHOCHH CTpaxyBaHHs (HEJIOCTAaTHS BPETrYibO-
BaHICTb BIJTHOCHH NEPECTPaxyBaHH:), TAK 1 (OPMANBHUX, IPOLETYPHUX MUTAHb (HEY3TOKEHICTh MOJNOKEHb MiJ-
3aKOHHUX HOPMAaTHUBHHUX aKTiB MK cO00r0, HEOOXITHICTh OHOBJICHHSI TIOJIOXKEHD, 110 Y HUX MICTATHCS). AKmyaib-
HUMU 3ATUUAIOMbCS NUMAHHS HEY32004CeHOCMI 0Tl 0peaHie uKkoHasuoi enaou y cghepi adanmayii, 6iocymuocmi
Mexanizmy KoHmpoanio Bepxoenoi Paou 3a 6i0n0gioHicmio YKpaiHCbKo20 3aKOHO0A8Cmea ma 3aKOHONPOEKmis, wo
3HAX00AMbCA HA PO32NA0T NAPLAMEHMY, BUMO2AM MA NOA0AHCEHHAM 3aKkoHo0ascmea €C.
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KoHcTuTyuiriHe npaBo. AaMiHicTpaTMBHE NpaBo i npouec. PiHaHCoBe npaso.
IHdopMauiliHe npaBo. MixHapoaHe npaso

OPT AN KONCTATYIINMHOI TOPUCINKII B MEXAAT3MI 3AXUACTY

MPAB TA CBOBO/I JIIOJMHHU I TPOMAISTHUHA B YKPATHI i1 ITOJBIII

Jocniooceno 3azanvhi Modeni 3axucmy npas ma c60000 NOOUHU | SPOMAOSHUHA, AHANIZYIOMbCs hopmu peani- 3ayii
Koncmumyyitinum Cyoom Yxpainu ¢yuxyii saxucmy npas ma c60600 100Ut | SPOMAOAHUHA, NOJILCOKULL 00C8I0 8I0N08IOHO20
npagosoco pe2ynioanHs, 30Kpema 6 4acmuHti KOHCIMUmyYitiHo-npagoeoco pe2ynio8anHs KOHCIMUMYYitiHoOi ckapeu, U3HaAYambcs
HANpAMKU YOOCKOHANEHHS YUHHO20 3AKOHOOABCMEA 3 OOCIIONCYBAHUX NUMAHD.

Knwwuosi crosa: Koncmumyyiinuii Cyo, KOHCMumyyitiHa 10pucouxyis, npasa i c60600u ar0OUHU, KOHCMUMY- YIiHA
ckapea.

Tsymbalistyi T., Rosolyak O.

Agencies of constitutional jurisdiction in the mechanism of protection of human rights and freedoms in Ukraine and
Poland.

The article examines the general model of protect human rights and freedoms, analyzes forms of implementation of the
Constitutional Court of Ukraine function of protecting the human rights and freedoms, the Polish experience relevant legal
regulations, in particular in terms of constitutional and legal regulation of the constitutional complaint, specifying areas of
improving the current legislation studied issues.

Keywords: Constitutional Court, constitutional jurisdiction, human rightsand freedoms, constitutional complaint.

I[ocranoBka npodaemu. HallBUIIO IIHHICTIO OyIb-SKOi TEMOKPATHYHOI, MPABOBOI 1 COMIaNBHOI Jiep- YKaBU CHOTOMHI €
JIFOJIMHA, i1 JKUTTS, 3M0POB’S, YECTh, TJHICTh Ta Oe3Meka. 3MICT 1 CHOPSMOBAHICTh JiSUTBHOCTI JEPXKaBU BU3HAYAETHCS YCHIIIHICTIO 11
JUSUTBHOCTI IIOJI0 TapaHTYBaHHS IMpaB 1 cBOOOJ JIFOAWHH. YTBEPUKCHHS 1 3a0€3MEUCHHS MpaB Ta CBOOO/ JIFOJMHHU i TPOMAJISHUHA €
TOJIOBHUM OOOB’SI3KOM JiepikaBd. BaxBa posib y MeXa- Hi3Mi 3aXHCTy MpaB i CBOOO JIFOAMHK W TpOMaJsHHHA HAJICKUTh OpraHam
KOHCTHUTYIIHHOT FOPUCMKIIIT.

AHauni3 nocaigkens i myoaikauniii 3 npodsaemu. [Ipobnemn GyHKIIOHYBaHHS BITYM3HSAHOTO OpraHy KOHCTHTYLIHHOT FOCTUIIIT
BXKE TPUBAIHMN Yac JOCIIKYIOThCS OBOJI akTWBHO. IlomMiTHHME € TeopeTwyHi Hampa- mroBaHHsA 1O. bapabama, B. Bpunuesa, B.
Kamma, A. IBanoBcekoi, O. Mapuensika, M. CaBenka, M. CaBunna, B. Cxomopoxu, A. CemiBaHosa, [1. Cremtoka, A. IloptHoBa, I1.
Txauyka, B. Tuxoro, 1O. Toguku, M. Tecnenko, C. IlleBuyka, B. [llanoBana. L{ikaBumu € po3poOKH pOCiiCbKUX BYCHUX-MTPaBHUKIB: C.
bo6oroBa, M. Bitpyka, A. Kuimaca, B. Kpspkkosa, XK. OBcersiH. Ta inmmx. He3Baskaroun Ha Baromi TEOpETHYHI HATIPAIIOBAHHS, TUCKY-
CIITHAM 3aJTUINAETHCS] BUSHAUYCHHS OCOOIMBOCTEH 1 3MICTY pealtizallii OpraHoM KOHCTUTYIIHHOT FOCTHIT (DYHKIIT 3aXKCTy TpaB i cBOOOT
JIFOIMHY W TPOMAISIHUHA, 110 3yMOBITFOE HEOOXIHICTh MOJANBIINX HAYKOBUX TOIIYKIB Y

uiit cdepi. LIiIHHUM € BUKOPUCTAaHHS BiAMOBITHOTO AOCBIIy 1HIIMX KpaiH, a OCOOIMBO THX, IO OJU3BKI HAM B iCTO- PUYHOMY,
MEHTaJIBHOMY, a OCOOJIMBO MPAaBOBOMY PO3YyMiHHI. 3 OIJIAAy Ha Iie, METOIO JIaHOi CTaTTi € JOCITI/PKeHHs O0COOJIMBOCTEH NPaBOBOTO
CcTarycy, MicIsl i 3HaYeHHsI OpPraHiB KOHCTUTYIIHHOT IOPUCIMKIIT B MEXaHi3Mi 3aXUCTy IpaB i CBOOO JIFOJJMHY 1 TpOMaIssHUHA B YKpaiHi
ta [Tospmi.

Buxiag ocnoBHoro marepiaiay. OCHOBHOIO IOpPHUANYHOIO FAPAHTIEIO MpaB i CBOOOJ JIIOJMHU € X cymo- BU 3axuct. Koxxna
JepkaBa Ha CBili pO3CYI BH3HA4a€ MOJENbh TAKOTO 3aXWCTy. 3a3BW4al, Ha OyIb-SKHH Cyl TO- KJIagaeThCs OOOB’SI30K 3aXHCTY
KOHCTUTYIIHHUX TpaB i cBobox. [Ipore ocobmmBa posk TYT BigBeleHa OpraHaM KOHCTHTYLIHHOI IOpPHCAMKINI. SIK crpaBeananBo
3a3navyae H. B. Bitpyk, ycminmHa peamizamis [s0ro BUAY KOHCTH- TYyHIHHOTO KOHTPOJIIO CIIPHSE BUXOBAHHIO ITOBATH 10 OCHOBHHUX TIPaB i
CBOOOJI JIIOAWHY 1 TPOMasTHUHA 31 CTOPOHH JIEPIKABH, TAKUI 3aXUCT € TapaHTI€I0 PiBHOMPABHUX BiIHOCHH JIepKaBU i 0cOOH, peaTbHOTO
iCHyBaHHs 1X B3a- €EMHHX 3000B’s13aHb, JIOIATKOBUM 3ac000M 3a0e3IIeUeHHs] BUKOHAHHS JEPXKaBoOIO 11 000B’sI13Ky 100 3aXUCTY ITpaB i
cB0o6O rpomasiH Ta iHmmx oci6 [1, ¢. 178].

CporoziHi B CBITI iCHye JBI MOJeNi 3aXMCTy TpaB i CBOOOJ JIIOAWHM i rpoMajisHMHA. Y KpaiHax IMeprioi MoJeii opraHamMu
KOHCTUTYIIIIHHOTO TIPaBOCYAIS 31IHCHIOETHCS JIUIIE HEMPSIMHM, OTIOCEPEIKOBaHMI 3aXUCT TpaB 1 cBo00 1, TOOTO Taka (hyHKIIis OpraHaMu
KOHCTUTYIIHOT IOCTUIIT 3[iICHIOETHCS 3a peari3alii CBOiX TOBHOBA- JKEHb MO0 PO3TIISAY BiAMOBITHHUX CIIPaB, HAPUKIAL Y MPOIeci
TepEeBipKH KOHCTUTYLIHHOCTI 3aKOHIB Ta IHIINX MPaBOBUX aKTiB, odiliitHoro TirymadeHHs KoHcTHTYMIT 1 3aKOHIB nepxkaBu Tomo. o
KpaiH, Jie QYHKIIIOHYE Taka MOJIeNb, MOXKHa BifHecTH Bonrapito, Benbrito, Itamito, Pymyniro. [lie BoHa i B YkpaiHi.

Jpyra Mozens mependavae Oe3nocepeHiil 3aXUCT KOHCTHTYIIHHUMHU CyAaMH ITIpaB i CBOOOJ JIIOMWHU W rpoMagsHuHA. Y
3aKOHOJIABCTBI JIEpKaB, JIe Ji€ Taka MOJIENb, SIK MPaBMIIO, 3aKPIIIEHO iHCTUTYT KOHCTUTYIIH- HOI CKapry, a MOBHOBAXXEHHS 3 3aXUCTY
TIpaB JTIOJWHH TIepef0adeHo SK CKIAJO0BY YaCTHHY KOMIIETEHI[I OpraHiB KOHCTHTYIIHHOI fopucaukmii. Jlo Takux nepikaB HaleKaTh
Agsctpis, YropmmHa, Himequnna, Yexis, Xopsatis, a Takox [lombima.

B Vkpaini, Bignmosigno mo cr. 147 KoHcrutymii, eAnHEM OpraHoM KOHCTHTYHiiHOI fopucaukuii € Koncru- tymidiamit Cyx
Vkpainu [2]. 3ayBaxkumo, mo (yHKILsE 3aXUCTy mpaB i cBoO0/ moanHu i rpoMasiiiHa Koueruty- uiitiuM Cynom Hi B KoHctuTyii
Vkpainy, Hi B 3akoHi ««IIpo Koncruryuiitauit Cyn Ykpainu» npsiMo He nepef- Oauena. [IpoTe 1e He o03Hauae, M0 Taka (QYHKIis U1
IIbOTO OpraHy KOHCTHTYIIHHOI IOpUCIUKILIi He nepeioadeHa B3araii. HaBnaku — BoHa € MPOBIIHOIO B HOT0 JTisUTBHOCTI.

3niificHeHHsT 3aXMCTy MpaB i CBOOOJ JIIOJMHH BUIUIMBAE 3 IHIIMX IOJIOKEHb BHUILEBKA3aHOTO 3aKOHY, 30Kpe- Ma 3 THX, L0
peryimoroTs 3aBaanHs KoncruryuiiiHoro Cyay Ykpainu: rapantyBati BepxoBeHcTBO KoHcTuTywii Ykpainu Ha BCiil TepuTopii 1epikaBu
(cr. 2 3akony «IIpo Koncruryuiitauii Cyn Yrpainm» [3]). Bizomo, 110 Hopmu 1po mpasa i cBOGOH JIOAWHU if TpOMassHUHA BKIFOUCHI
10 OcuoBHoro 3akoHy. Taknm unHOM, 3a0e3nedyroun BepxoBeHCTBO Koncrurymii, Koncturyniitanit Cyn 3abe3nedye peamizariio i THx
il HOpM, III0 CTOCYIOTHCS TPaB i CBOOOI JTFOTUHH.

Taki MOBHOBaXKEHHSI BUIUIMBAIOTH 31 3MmicTy mpucsru cynni Koncrurymitinoro Cyny Yxpainm, B siKii cymii 3000B’s3yI0ThCS
«3axXHUINATH KOHCTUTYLIIHUI Jax JepikaBH, KOHCTHTYLIiHI IpaBa Ta CBOOOAM JIFOAUHHU 1 Tpo- MaasHuHa» (cT. 17 3akony), rmasu 12
«OCo0IMBOCTI MPOBAIKEHHS B CIIPaBax I0/0 BIAMOBIIHOCTI MOJ0KEHb YMHHUX MPABOBHX aKTiB, 3a3Ha4eHHUX Yy myHKTI 1 cT. 13 1poro
3aKoHy, KOHCTUTYLIHHAM MIPUHLIUIIAM i HOPMaM CTOCOBHO IpaB Ta CBOOO JIOJMHY 1 POMAJISIHUHAY, @ TAKOXK 13 raBu 13 «OcobiuBocTi
MPOBA/DKEHHS B CIpaBaXx IIOJO KOHCTUTYHIHOCTI INpPaBOBUX aKTIiB, SKAMH CYNEPEWINBO PETYTIOETHCS MOPSIOK peaiizaril
KOHCTHTYIIHHHX IIpaB Ta CBOOO JTIOAWHH 1 rpoMasiHrHay 3akony Ykpainu «[Ipo Koncturyniitanit Cyn Ykpainmy.
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KoHcTuTyuiriHe npaBo. AaMiHicTpaTMBHE NpaBo i npouec. PiHaHCoBe npaso.
IHdopmauiiHe npaso. MixHapoaHe npaso
= Peaiizaiiio ROHCTHTYLINHIM CyLOM Y KpPaliil (yHKLII 3aXICTy 11paB 1 CBOOON HCOOXIAHO PO3IILIAAIN B ACKLUILKOX acllCKIax
BIJIIIOBITHO JI0 H1OT0 KOMITETEHIIIT 1 TPOBA)KECHb.

Tak, srimHo 3i crarramu 157 1 159 Koncrutyuii VYkpainm Koucrtutyniiinuit Cyn VYkpaiHu 3ailicHIoe mepe- BipKy
3aKOHOTIPOEKTIB PO BHECEHHs 3MiH 10 KoHcTHTywii 1070 TOro, 4n He nependadaroTh Taki 3MiHM CKacyBaH- HS YM OOMEXEHHS MpaB 1
CBOOO/I JIFOAUHY ¥ TpOMaJsTHUHA SIK OJJHI€T 3 OCHOBHHX IIIHHOCTEH YKpaiHCBhKOI IepkaBu. Y BHUIIAJKY BiICYTHOCTI HO3UTHUBHOTO BUCHOBKY
Koncturymniitnoro Cy/y 3aKOHOIIPOEKT BiIXHIISIETHCS.

Binmosigao mo crateit 147 i 150 Koncrurymii Vkpainn, a Takox myHkry 1 cr. 13 3akony «IIpo Kon- crurymiiinmii Cyx
VYxpainn», ocTaHHIN BHpiNIye MUTaHHS BignoBigHOCTI KoHCTHTYNIT (KOHCTHTYIIIHHOCTI) 3aK0- HIB Ta IHIINX IIPAaBOBUX akTiB BepxoBHOI
Pamn Vxpainy, akriB [Ipesunenta Ykpainy, aktiB Kabinery MinicTpiB Ykpainu, a Takox IIpaBOBUX akTiB BepxoBHoi Pagn ABroHOMHOT
Pecny6nikn Kpum. Ockinbku mpaBa Ta cBOOOIM JIIOAMHU 1 TpOMaasHUHA 3akpimieHi B KOHCTHTYLIT, TO BOHH € OJHHM i3 KpUTepiiB
OLIIHKM KOHCTUTYLIHHOCTI IUX aKTiB. SIKII0 32 pe3ynbraramu nepesipku Koncruryuifiauii Cyn BU3HaE Il aKTH a00 OKpeMi IX MOJ0KESHHS
TaKUMH, 110 HE BiAMOBiAal0Th KOHCTUTYLIT, TO BOHU BTpA4alOTh IOPUANYHY CHITY 3 AHS BUSHAHHA X HEKOHCTUTYLIHUMH.

@opmyoBaHHs Wijeil cTaTTi (MocTaHOBKA 3aB/IaHHsi). Mera CTaTTi — JOCIIJUTH [IPOLIECH BIIPOBa- [KEHHs pe)opM 11010
JeneHTpai3anii BIaau B YKpaiHi, 1l poJii B IIOCHIICHH] JeMOKpaTii Ta 3a0e31eueHH] Ha- POIOBIAA/IS B IepHKaBi.

Buknaa ocHoBHoro marepiajgy. Mu >kuBeMO B Ay)K€ HEMPOCTUH yac — yac emoxaibHUX 3MiH. JlepikaBa B3sla Kypc Ha
JICIICHTpAITi3allio, M0 3yMOBIIOE peOpMYyBaHHS OPraHiB MiICIICBOTO CaMOBPSIIyBaHHS Ta TECPUTO- PiajbHOI OpraHisailii BiIagd —
(axTHUHO MOBHE NepeopMaTyBaHHS iF090T CHCTEMH yIPaBIIiHHS.

Jns goro nmotpibHa aeneHTpamizania? Y cnagok Bix Pamsacekoro Coro3y HaMm 3aiuIImiiacs TilepleHTpa- Ji30BaHa cUCTEMa
BJIAJIU, JIOBeJieHa 10 abcypay. ['omoBHe, B uoMy BCi 24 pokH 3BHHYBadyBajdM YKpaiHy, B TOMY YHCIi  iHO3€MHI EKCIIEPTH, — IOraHa
MOJZeNb yNpaBiiHHA. MK MoeMo 70 Oe3KiHeYyHOCTi BUOMpaTH HOBY Biay, ajie OyJIeMO 3HOBY PO34apOBYBAaTHCh y Hil, JOIOKH He
3MIHUMO CHUCTCMY.

Yomy mu obmpaemo mursix jaeneHtpamizamii? ToMy 1o e€BponeichbKuid i CBITOBHI JOCBIJ CBIIYUTH, IO MiCIEBi mpobiemMn
MOXYTh ¢(DEKTHBHO BUPIIIYBATUCh TUTHKKM Ha MIiCIICBOMY piBHi. JIepkaBa HiKOJIM He Ailie 10 MpoOIeM KOXKHOIO celia Ui MicTa, KOXKHOT
ByJIMLI 4M JBopy. Bei moctcomiamicTyHi KpaiHH HEHTPAIBHO-CXIAHOI €BpONy MPOMIUIM NIIIX JeleHTpaii3anii. Yci BOHH BiJ IIOTO
OTPUMAIIM BEJIWYE3HUI MOIMITOBX U CBOTO PO3BH- TKy. Tol IUIAX, AKUH MH 0Oupaemo, mnepeadadae mepeaavdy MOBHOBAKEHb, HIOA0
BHPILICHHS MICIIEBUX POOJIEM Ha HU30BHH, 0a30BHii PiBeHb, PiBEHb TPOMAJIU — B CeJa, CeNUINa, MiCTa, Ie TPOMaji caMiil BUAHIIIE, SKi
npobieMu BHpIIyBaTH Hacammepen. BogHouac rpoMaaam Jep:kaBa Iepeaae 3apa3 i MOBHOBaKEHHS, 1 (DiHAHCH, 1 BIAMOBI- JalbHICTb.
T'onoBa 00’enHanoi TepuTOpiaNpHOi rpoMaan He Oyne MaTtu Haja coOoro HadanbHUKA. HiXTo He 3MOXKe HOMY BKa3yBaTH, IO BiH Mae
pOOHTH — 1 IIe HAWBAXKJIMBIIIIC.

Bynp-sixkuii opraH MICLIEBOIO CaMOBpSIIyBaHHS MOXKE diATH BHKIIOYHO B paMkax 3akoHy 1 Koucrutymii. Bimmaroum
TTIOBHOBKCHHS, JICP’KaBa BCTAHOBIIIOE BiAIMOBIJATBHICTS OPTaHIB MICLIEBOTO CAMOBPSAYBaHHS IMEpe IPOMAIOI0 — 3a SKICTh HaJaHHSA
MOCITYT Ta Tepe JeprKaBoko — 3a BiIOBIHICTh Aill KoHCTHTYLIT Ta YMHHOMY 3a- KOHOJABCTBY. [loBHOBaXkeHHs, (iHAHCOBI pecypcH i
KOHTPOJIb — TPU KUTH, Ha SIKUX 0a3yeThcs eheKTHBHA MOJIEIIh MiCLIEBOTO CAMOBPSITyBaHHSI.

CporonHi OUTBIIICTh HAIIUX CUT — JOTAliifHI, BOHM HE MOKYTh 3apOOMTH HABiTH Ha yTpUMaHHS cibpaau. OOpaHuid roioBa
ceJla MOYKe HiYOoro He poOUTH B3araii, aje BiH i IIe JeKiJbKa MPAaI[iBHUKIB CLIbPaJN BCE OJTHO OTPUMYIOTh 3apILUIATHIO 3 OIO/DKETY.

Hunimas cucrema ynpasmiHHS Ha ceni ckinanacs me B 20—-30 pokax MUHYIIOTO CTONITTA. 3a el yac Kap- TUHATBHO 3MiHUIIACS
1 eKOHOMIYHa, 1 JemorpadivHa CUTYyallis B KpaiHi.

Cerna, B SKHX MPOXHBAIO 5—6 THC. 0oCi0 1 B sxux Jjromu Bikom 20-50 pokiB ckmagamu go 70% HaceleHHs, HE JHIIE
3MEHIIWINCS, a i mocTapinmu. Taka cama cuTyamis 1 B mMicteukax. ToMy 3apamm 30epekeHHs YKpaiHCBKOTO cella CTBOPEHO MEXaHi3M
IOOPOBUTHEHOTO 00’ €THAHHS IPOMAI, IO AACTH CTHMYJI JUIS PO3BUTKY LIUX TEPUTOPIH.

3BHYaiiHO, MOJKHA 3AIUIINTH BCE SIK € CTBEPXKYBAaTH, L0 CEJI0 TMHE, a MOXXKHA Io4yaTH pedopMy yMpaB- JiHHS LUMHU
TEPUTOPISMH 1 OCATHYTH ycrixy. Choro/Hi 1ei mpouec yxe B Aii. KpuTHaHO BayKITMBUM KPOKOM [UIS YCIIXy pedopMu cTao MpURHSTTS
3akony Ykpainu «[Ipo moOpoBinbHE 00’ €IHAHHS TEPUTOPiaTbHUX TpoMay. Yike 22 obmacti (kpim 3akapmaTchkoi Ta TepHOMUIBCHKOT)
TIPUHAHSIN TIEPCIIEKTUBHI TUTaHu (OPMYBAHHS CIIPO- MOXKHHX Tpoman, a Omu3pko 1000 pam BHCIOBHIM TOTOBHICTH 1O 00’€THAHHS i
OTPHUMAITX JTO3BIJI JUIS TPOBENICHHS NIEPIIUX BHOOPIB B 00’ €JHAHNX TPOMaIax yKe 25 5KOBTHSI.

[NepcriekTHBHI MIaHN HEe 3000B’A3yI0Th TPOMaJHN 10 00 €/JHAHHS, BOHM BU3HAYAIOTH JIMIIIE HOTro MOXKIJINBI paMKu. [IprHINTIOBO
BKIIMBO, 1100 y mpolieci 00’ €IHaHHS HE BUHHUKIM «MEPTBi 30HN», KOJIH CIa0Ki TpOMaju 3a- JMIIATHCS HikoMy He moTpibHuMu. Came
ToMy B 3akoHi Ykpaiuu «IIpo 100poBisbHE 00’ €IHAHHS TEPUTOPIATEHUX TPOMa) MepedaueHo, o HeoOXiIHOI YMOBOIO € HasIBHICTh
TAaKOro IUIAHY Ha 00JacHOMY PiBHI. A Jani: HTH 1O NUIAXY 00’ €IHAHHS UM BUYIKyBaTH — CIIPaBa CaMUX I'POMaJL.

3aKoH Mpo CHiBPOOITHUIITBO TEPUTOPIaIBbHUX TPOMA, 3 SIKOro po3nodara pedopma, rependadac i Te, 10 TPOMAaN CHOYATKY
MOKYTh CTBOPIOBATH CITUIbHI MPOEKTH, a BXKE MICHS IIbOTO NpHHMaTH pimieHHs. {1 TUX Tpo- Maj, sSKi TOTOBI YK€ ChOTOMHI JI0
MepeTBOPEHb, 3aKiaieHi cTuMyiti. 1le JOCTyN 10 THX MOBHOBAKEHb i PECypCiB, SIKi y’Ke ChOIOJIHI MalOTh MicTa 00JIACHOTO 3HAUCHHS, Y
SIKMX TTOBHOIIIHHA CHCTEMa MICIIEBOTO CaMOBpsAyBaHH: Oyna copMoBaHa I1e paHime.

3 1 ciuas 2015p. Berymwm B fgito 3Miam g0 IlomatkoBoro ta BromkeTHOro KomekciB, sIKi yxe pO3MIMpHIN (piHAHCOBI
MOKJIMBOCTI MICIIEBOTO CaMOBPSIIyBaHHsI, a B MallOyTHbOMY J[al0Th 3MOTY 3pOOHTH €KOHOMIYHO CaMo- JOCTATHIMH Ta CIIPOMOYKHUMY i
HOBi 00’eHani rpomaau. O6’€HaHI rpoMaay OTPUMAIOTh BECh CIIEKTp MOBHOBA- JKeHb Ta (piHAHCOBUX PECYpCiB, 10 iX Hapasi yxe
MaloTh MiCTa 00JIaCHOTO 3Ha4YeHHs, 30kpeMa 3apaxyBanHs 60% I1/1PO Ha BracHi MOBHOBAXXSHHSI, 3apaxyBaHHsI JI0 MICIIEBHX OIO/KETIB
10% mnonatky Ha mpUOYTOK MiANPHEMCTB, akiu3HOro mnozaatky, 80% 3amicte 35% eKONOriYHOTO MOAATKY, MpPsSMi MiKOIO/DKETHI
BIJIHOCHHH 3 JIep’KaBHUM

Oro/uKeTOM (3apa3 MpsMi BIIHOCHHHM MArOTh JIMIIE OOJacTi, pailoHW, MicTa OOJacCHOTO 3HAYEHHS), JEpKaBHI Cy0- BEHIIII.
3aKoHO/[aBUl 3MiIHM HAJaly MPaBO OpraHaM MiCILIEBOTO CaMOBPSIIYBaHHs 3aTBEpPXKYBATH MicIeBi OIOJDKETH HE3alIeXKHO BiJ MPUIHATTS
3aKOHY TIpo JlepkaBHUI OrOKET.

Jlorika nux 3MiH TOJNATaE B TOMY, IO MOJATKH, SIKi MEPENAIOTHCS HAa MICI, JAFOTh 3MOTY 30UIBIIMTH MICIEBI OFOJKETH, a
rpoMay y)ke MaTUMYTh PaBO MUTATH y CBOrO KEPIBHUITBA, 5K Ti PO3IOPSPKAIOTHCS J10- IATKOBUMH PECYpPCaMH.

Kpim mporo, sKIio rpomasa JISBOBY YaCTHHY MOJIATKIB, SIKi CTBOPIOIOTHCS Ha ii TepuTOpii, 3anurae B cebe, a He Biacmiae y Kuis,
y Hel 3’SIBISIETBCS] CTUMYJI 3apO0IIATH OinbIIe.
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KoHcTuTyUiHe npaBo. AAMiHiCTpaTUMBHE npaso i npouec. ®iHaHcoBe Npaso.
IHdopmauiiHe npaso. MixHapoaHe npaso
= 14K IDOMAaiN ClaloTh AKINBHIMN yJaCHIKAMI CKOHOMITHOLO JKITIA, 1 0C3 SaIydCHI MICLCBOI IHILIATHA- BH HCMOKINBO
JOCSITTH €KOHOMIYHOT'O 3pOCTaHHS y KpaiHi.

Vxe 3apa3 MOKHA MiJBECTH HEBHI miAcyMKH. L[poro poky Bci 00nacHi LEHTPH Ta MicTa OOJIACHOTO 3HA- YEHHS 3MOIIIH
30LTBIIATH CBOI OrojpKeTH Maibke Ha 40%: XmenbHubkuit — Ha 170 MutH. TpH., Binaums — #va 300 muH. rpH., JIbBiB — Maibke Ha 800
mutH. OOCST TOHAAIUIAHOBUX HAXO/DKEHb /10 MicHeBUX OromkeTiB XMelb- HHIbKoi obnacti 3a 1 miBpiuust 2015 p. ckiaas 253,1 MutH. rpH.
Tlo3uTHBHA IMHAMIKAa BUKOHAHHS MICLIEBHX OFO/DKe- TiB 00acTi 3a 6 MICSIIB IIOTOYHOTO POKY Ha MPAKTHUIIl MiATBepaAuIa eeKTUBHICTD
posmnoudaTux pedhopM AeneHTpa- Jizawii (iHaHCOBUX PECypCiB JAepiKaBH.

O0’enHaHi TepUTOpiaNbHI TPOMagd 3MOXKYTh 3AIMCHIOBATH 30BHILIHI 3alO3MYEHHS, CAMOCTIHHO OOMpaTH yCTaHOBH 3
00CITyroByBaHHS KOIITIB MiCIIEBUX OIOKETIB y YaCTHHI OIO/KETY PO3BUTKY Ta BIIACHUX HA/IXOKEHB OF0JUKETHHX yCTaHOB.

ByB mpuitaaruii Takox 3akoH Ykpainu «IIpo 3acaam nep:kaBHOI perioHajabHOI MOMITHUKH». Y pe3yabTaTi IbOro B YKpaiHi
3aJi5IHO €BPOMEHCHKI MEXaHI3MH PETi0HATIBHOTO PO3BUTKY.

Bapro 3razatu me npo OQMH €KOHOMIUHHI CTHMYI, SIKHH TeX rependadeHuit y Oropkeri Ha 2015 p.: nmepskaBa Briepime
HaroBHWIA J{epkaBHUIT (DOH perioHaIBLHOTO PO3BUTKY, NEpeI0AUNBIIN Y HHOMY 3 MIIPJ. TPH.

BigHuHI I KOIITH PO3MOAIIAIOTECS MiXK 007acTsaMH 3a (HOopMysIolo, a He «B pydHoMy pexknmi»: «Tomy mam, 60 BiH cBilf i
JIOSUTBHU#, @ TOMY — Hi, 00 BiH HIYOTO HE 3aHIC» — caMe Tak [isuia OUIbLICTh JepiKaBHUX MPO- rpam, mpote (HOH/ MPaIfoe mo-iHiomy. B
MeXaxX CBO€i KBOTH 00JIacTi IOAAIOTh Ha AepKaBHE (iHAHCYBAHHS MIPO- €KTU CTPATETiYHOTO 3HAYCHHS, SIKi PEaNi3yIOThCS 3HOBY K TaKH
Ha Teputopii rpoman. Binbip mpoekTiB BinOyBa- €Thcs Ha KOHKYPCHHUX 3aca/iaX IULIXOM BIAKPUTOTO JOCTYyIy B I[HTepHeETi, yepe3 caiT
MIHICTEPCTBa PEriOHAJIBHOTO PO3BUTKY.

V nepxaBi (hakTHYHO po3noyaacs repegada opraHaM MicCIIeBOTO CaMOBPSITyBaHHs IOBHOBAaXKEHb, sIKi 32 IIPABOM 1M HaJIeXaTb.

[To3uTHBHUM CHTHAIOM OYJI0 MPUAHSTTS 3aKOHY IIOJO0 JCICHTpati3alii MOBHOBaXEHb y cdepi apXiTeK- TypHO-OyIiBEILHOTO
KOHTPOJIO Ta YJAOCKOHAJICHHS MiCTOOYIIBHOTO 3aKOHOJNABCTBA, SIKMH 3 1 BepecHs yxe HaOyB umHHOCTI. Temep opraHaM MiCIEBOTO
CaMOBpsIyBaHHS HaJaHO MIPAaBO CaMOCTIHHO BU3HAYATH MiCTOOY/IBHY IOJi- THKY, YUM 3aBJIaHO TIOTY)KHUH aHTUKOPYNIIIHHUHA yaap, SKAi
pyiHY€e OHY 3 HAHOLIBII KOpYNUiHHMX BepTHKaled. Ha dyep3i — NpUIHATTS 3aKOHIB HIOAO JACHEHTpaNi3alii MOBHOBAXEHB 1
pETYNIOBaHHS 3eMEeNbHUX BiJJHO-

cuH. Biniline B MUHYJIe TOHSATTS 3eMeJlb 32 MEKaMH HaceJICHHX ITyHKTIB, PO3MOPSIKATHCE SIKUMH OJJHOOCIOHO MaJli IpaBoO
JiepKaBHI YNHOBHHKH.

Ve NpOHNUIM TepIie YNWTaHHA YOTHPU 3aKOHOMPOEKTH, sKi JO3BOIATh JACIEHTpami3yBaTH HaJaHHS Oa- 30BUX
aJIMIHICTPAaTHBHUX IIOCIYT, HOBEPHYTH OpraHaM MICIIEBOIO CaMOBPSIyBaHHS IIOBHOBRKEHHsS, IO IM Haje- JKalld, — PEECTPALilo
HEepyXoMOCTi, Oi3Hecy, IepesaTH Ha MiCIsl IIOBHOBAKEHHS 13 peecTpanii MicIis IIPOKUBAaHHS 0COON.

I'oToBMIf 3aKOHOTIPOEKT MPO MYHINUMANBHY BapTy, 3aBASKH SKOMYy OpraHaM MICIIEBOTO CaMOBPSAyBaHHS Oy/e HaJaHO Mi€BHH
IHCTPYMEHT HaBeJICHHS IMOPSAKY Ha Iiuleriiii Teputopii. MyHIIMNagpHa BapTa — Le CTPYK- Typa, sIKa Mae CTEeXKUTH 3a IMHTaHHSIMU
JOTPUMAHHS TPaBONOPSIKY, OJaroycTporo, HE3aKOHHHX 3BaIMIN, MiCIb AJs8 MapKyBaHHSA Tomo. Bona He Moxe 3aiimaTucs
KPUMiHAILHUMHE CIIPABaMHU — 1€ BUKJIIOYHA KOMIETEHILsI MMl (MOIIIT 32 HOBUM 3aKOHOIIPOEKTOM ).

Jlami Ha dep3i — 4iTKe pO3MEKyBaHHS MOBHOBAXEHb Y chepi OCBITH, OXOPOHH 3[J0POB’s, O3B, COILli- aTbHO-EKOHOMIYHOTO
PO3BUTKY, 1HQPACTPYKTYpH MK PIBHSAMH MICIEBOTO caMOBpsiAyBaHHS. Llel eTam mepskaBa 3MOKe IMPOBECTH Y)Ke TICIsS TOTO, SK Oyne
YiTKO BHU3Ha4eHa i 3akpiruieHa B KOHCTUTYIIIT HOBa CHCTEMa MiCIIEBOTO CaMOBPSITyBaHHS.

KpiM TOro, mpuifHsTO HOBHMIT 3aKOH MPO MiCLeBi BUOOPH — 3aBJSKH IIbOMY IOYHETHCS OHOBJIEHHS MiClie- BUX HOJIITHYHUX
eIiT.

3apa3 icHye Oarato MiiB Tpo Te, K 3MIHUTBCS AAMIHICTPATUBHO TEPUTOPIaTBHUH yCTpill KpaiHH.
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Cy06’exTamMu TpaBa Ha KOHCTHTYI[iiHe MOAAHHS 3 LBOro muTaHHs € [Ipe3naeHT YKpaiHH, HE MEHII SIK COPOK I’SITh
HapOJAHUX JeMyTaTiB YKpainu (IIianmc nemyrara He BiIKINKaeThest), BepxoBunit Cyn Ykpainu, Ymo- BHoBaxkeHuit Bepxosroi Paan
VYxpainu 3 mpas moaunn, Bepxosna Pana Asronomuoi Pecrry6niku Kpum. @iznuni, sk i ropuaudHi, 0coOM, KOHCTUTYLIIHI MpaBa
SIKAX MIPUHHATTSAM BiJIIOBIJHOTO aKTy ITOPYIIEHi, He MOXYTh 0e3- mocepeanso 3BepHyTHcs 10 Koncrutyniitnoro Cyny. Lle npaBo
BOHH MOXKYTh peaJli3yBaTH JIMIIE Yepe3 BKa3aHi OpraHy, sIKi B TAKOMY pasi OyIyTb IX IpeacTaBisaTH.

[lizctaBamMu A7 TOPYLICHHS MUTAHHS PO BIAKPUTTS MPOBAIKCHHS y CHpaBi IIOAO BiAMOBITHOCTI HOPM YHHHOTO
3aKOHO/IaBCTBA NMpHUHIHNaM 1 HopMaMm KoHeTuTynii YKpaiHu CTOCOBHO IpaB Ta CBOOO JIFOAWHH 1 TPOMa- ISHHHA € TaKi:

1) HasBHiCTB CHipHMX MUTAHP W00 KOHCTHTYIINHOCTI TPHHHATHX i ONPHIIOTHEHWX Y BCTAHOBJICHOMY MOPSIKY
3aKOHIB, IHIINX PAaBOBUX aKTiB;

2) BUHWKHEHHs CHipPHHX THTAHb WIOAO KOHCTHTYI[HOCTI MPaBOBHX aKTiB, BHSBJICHHX Y TpPOIECi 3araib- HOTO
CyJIOUMHCTBA;

3) BUHUKHEHHS CHipHHX TIHTAHP MOJ0 KOHCTUTYIIHHOCTI IPABOBHX aKTiB, BUSABICHHX OPTaHAMH BHKO- HABUOI BIIAIH
B IIPOIIECi iX 3acTOCyBaHHs Ta YTOBHOBaXeHNM BepxoBHoi Pagn Ykpainu 3 mpaB JIIOANHN y IIPO- Ieci HOTo MisTbHOCTI.

ITpenmMeToM KOHCTHTYI[IHHOTO MPOBAKEHHS Y CIIpaBax MO0 KOHCTHUTYI[IHHOCTI HOPM 3aKOHIB, IKUMHU CYTEPEuInBO
PETyIIOEThCs TTOPSIIOK peatizamii KOHCTUTYHIHUX NpaB Ta CBOOOJ JIIOMWHHU i TPOMAJISHHHA, € BH- PINICHHS CHIPHUX HMHUTaHb
KOHCTUTYLIHHOCTI HOPM JIBOX YW OiIbIIe 3aKOHIB ab0 aKkTiB Mi’KHApOJHOTO IpaBa, BH- 3HAHUX O0OB’S3KOBHMH Ha TEPUTOPIl
VYkpaiHu, 0 BCTAaHOBIIIOIOTH PI3HMH MOPSIOK peaizamii OJHUX I THX CaMUX KOHCTHTYIIHHHUX NpaB Ta cBOOOM, UMM CYTTEBO
00MEXYIOTBCSI MOKIIMBOCTI TX BHKOPHCTAHHSI.

[Ile ogHIM HATPSIMOM KOHCTUTYLIIHHOTO 3aXUCTY IpaB 1 cBoO0 € odiniliHe TiymaueHHst Koncruryniiinum Cyaom Ykpainu
Koncrutynii i 3akoHiB Ykpainu. 3rigHo 3i cT. 42 3akony «IIpo Koncruryuniiinuii Cyn Ykpainn», 3 MeToro 3a0e3medeHHs peanizanii
YH 3aXUCTy KOHCTUTYLIMHUX MpaB Ta cBOOOJ JIIOAMHU 1 TpOMasSHHMHA, a TAKOXK MpaB IOPUANYHOI ocodH, 1o KoHctutyniiHOTO
Cyny Vkpainu Moske OyTH ojiaHe KOHCTUTYIIIHE 3BEePHEHHsI PO HeoOXiAHICTh odiniiinoro TaymaueHns: Koneruryii Ykpainu ta
3aKOHIB YKpaiHH.

Cy0’ekTaMyl TaKOTO 3BEPHECHHS € TPOMAJISTHH Y KpaiHu, iHO3eMIli, 0COOHM 0e3 IPOMAISTHCTBA, a TAKOXK FOpU- THYHI OCOOH.
IlizcraBoto a1 KOHCTUTYHIHHOTO 3BEpHEHHS LHUX OCI0 € HasBHICTH HEOJHO3HAYHOTO 3aCTOCYBaHHs TMoJioxeHb KoHcTHTymil
Vxpainn abo 3akoHIB YKpaiHU cygamu YKpaiHW, iHIIMMH OpraHaMH Jep’KaBHOI BJIaaH, SIKIIO Cy0’€KT mpaBa Ha KOHCTHTYILiiHE
3BEpHEHHS BBAXKA€, IO 116 MOXKE MPU3BECTH 200 MPHU3BEJO 10 MOPYIICHHS HOro KOHCTHTYLIHHHX mpaB i cBobon (cT. 94 3akony
«[Ipo Koncrurymiitauit Cyn Ykpainm»). To0TO Taki ocoOu MOBHHHI OyTH 0coOucTo (Oe3mocepeqHbo) 3alikaBicHI y pillleHHi
Koncrutyniiitnoro Cymy, OCKiIbKM caMe iXHIM KOHCTHTYLIHHMM IpaBaM 1 cBOOOJaM 3aBiaHa II€BHA IIKoAa abo CTBOpeHa
HeOe3mneka ii CIpHYMHEHHS.

Oxpemo Cltiji 3ayBakKUTH, IO Taka BUMOTra 3aKOHy, SIK HasBHICTh HEOJHO3HAYHOTo 3acTtocyBaHHS KoH- ctuTywlii abo
3aKOHIB YKpalHH, CyTTEBO 3BY)KYE MOMKIIMBOCTI (Di3MYHUX 1 IOPUANYHHX OCI0 MO0 3axXHCTy cBoix mnpaB y Koncruryuniitnomy Cyni
Ykpaiau, ocKUTbKH (haKTHYHO M TOBOAUTHCSA a00 IIYKaTH (GaKTH HEOJHO3HAYHOTO 3aCTOCYBAaHHS 3aKOHOJABCTBA, a00 YEKaTH, KOJIH
Taki (hakTi HacTaHyTh. OHO3HAUHE, X04Ua i HeTpaBUJIbHE 3aCTO- cyBaHHS KoHeTuTymii a0 3akoHIB YKpainu 3a OyKBOIO 3aKOHY HE
€ migcraBoro 3BepHeHHs n0 KoncrurymiiiHoro Cymy 3a 3axucTtoM cBOiX mpaB. Tomy B wmiif wactuHi 3akoH Ykpainm «IIpo
Koncrutyniitauit Cyn Ykpainm» notpe- Oye J0ONparroBaHHs.

Sxmo Koncruryniitauit Cyz, po3risnarodd cupaBy mpo odimiliHe TayMadeHHS 3aKOHY (OKpeMHX HOTO TO- JIOXKEHB),
BCTAHOBHUTH Horo HeBianoBinHicTe KoHcturymii YkpaiHu, To y IbOMy JX NpOBa/UKCHHI BIH BHpIIIye IH- TaHHSI IIOJO
HEKOHCTUTYIIIHOCTI I[LOTO 3aKOHY a00 OKPEMHX HOT0 MOJI0KeHb (4acThHa apyra ct. 94 3akony). Lle monoxeHHs € Haa3BUYAITHO
B)XJIMBHUM 3aCO00M 3axXHCTy IpaB i cBOOOX caMe A TPOMafsH, SKi He € cy0’€KTaMH KOHCTUTYIIMHOTO IMOJAHHS 3 MUTaHb
BIJIMIOBITHOCTI 3aKOHIB Ta 1HIIMX MPaBOBUX akTiB KoHcTuTymii Yipainu.

Kpim 11p0T0, BaXKIMBICTH TAaKOrO 3aco0y 3aXHCTy MOJATae y TOMY, IO, PO3TIISAAAIOYM 1HAWBiAyajbHE 3BEp- HEHHS,
Koncrutymiitauiit Cyx 3miliCHIOE BIUIMB Ha BCIO MPABO3AaCTOCOBHY IPAKTHKY, CIPSMOBYIOYM ii B KOHCTH- TYIiHHE pyclo i
3a0e3IeuyIour 3aXKCT MpaB i CBOOOJ 3 MHUTaHb, 0 Oyau mpeaMeToM OQilifHOro TIyMadyeHHs B CHCTEMi BHKOHABYOI i CymOBOI
BJI/IM, @ TAKOX CIIPUSE BiMOBITATEHOMY CTaBJICHHIO LUX OPraHiB JI0 3a0e3nedyeH- Hs mpaB i CBOOOJ y MPOIECi 3aCTOCYBaHHS
HOPMAaTHBHO-TIPAaBOBUX aKTiB [4, c. 88].

VY Ionbii cynoBuii KOHCTUTYLIHHHUI KOHTPOJb (y TMOJBCHKIN IOPUANMYHIN JIiTepaTypi 4yacTille BXKHBA- €THCS TEPMiH
«KOHTPOJb KOHCTUTYIIWHOCTI TpaBay) 3fiiicHIoeThes Kouctutymiianm TpuOyHanmoMm, sKuid i€ Ha TMiACTaBl BiINOBITHHUX
nonoxens Koncrutymii Pecriyoniku ITompima Bix 2 kBitHS 1997 poky i 3akony «IIpo Kon- crutymiitanit TpubyHnam» Bix 1 ceprHs
1997 poxky. Sk i B YkpaiHi, 3aXUCT TpaB i CBOOO JIOIUHHA 1 TPOMasTHIHA

3JIMCHIOETBCSI OpraHOM KOHCTHUTYLiHHOI toctunii — Koucrurynifinum TpuOyHamoM — mig 9ac posrisity CIIpas,
BIJIHECEHHMX JI0 IOr0 KOMIICTEHIIII, a came:

1)  sigmosigmocTi KoreTHTYMii 3aK0HIB i MiKHAPOIHUX TOTOBOPIB;

2)  BimmosimHOCTI 3aKOHIB PaTH(iKOBAHAM MiKHAPOIHHM JOTOBOPAM;

3)  simmosizHocTi KOHCTHTYMI!, paTH(iKOBAHMM MiXKHAPOIHHM JOTOBOpPAM IPAaBOBHX aKTiB IEHTPAIbHHX OpraHiB
JIepIKaBH;

4)  cropiB PO KOMIIETEHIIiI0 M LEHTPaNTbHUMH KOHCTUTYIIHHAMH OpTaHAMH BIIaJIH;

5) BiamosigHocTi KoHCTUTYIIT 1isei 1 AisUTbHOCTI MOMITHYHKX TapTii [5].

Tobto B nmx Bumaakax Koncrurymiiamii TpuOyHam 3milicHIOE HEMPSAMUIL, OMOCEpEAKOBAaHMI 3aXHCT MpaB 1 cBOOO[,
OCKIIBKM BHUPIIIYIOYM MUTaHHS KOHCTHUTYLIHHOCTI BiH BHUXOIWTH i3 THX mNosokeHb KoHCTuTywii, siki me- pexbavaroTh mpasa i
CBOOO/IH JIIOANHH 1 TPOMAJISTHUHA.

I[pote ocobnuBicTio MpaBoBoro crarycy Koncruryuiitnoro Tpubynany nopiBusiHo 3 Konctutyniitnum CynoM Ykpainu €
Te, M0 O HOro KOMIIeTeHIil 3akoHOMaBCTBOM IlonbIui BifHECEHO PO3IJSLA 1 BHpILIEHHS KOH- CTHTYLIHHUX ckapr. To0To
Kouncruryniiinuii Tpubynan 3xiiicHioe Ge3mocepeiHiii 3aXUCT npas i CBOOO TIOANHM i TPOMaIsTHIHA.

[HCTHTYT KOHCTHTYILIi{HOI CKApr¥ ChOTOAHI € JOBOJI MOIMPEHHM y CBiTi. MOro cyTh 3BOAMTHCS 10 MpaBa rPOMAiiH
3BEPTATUCS JI0 OPTaHiB CY0BOrO KOHCTUTYLIHHOTO KOHTPOJIIO 3 MPOXaHHSAM HPO MEPeBipKy KOHCTUTY- LIHHOCTI BIaJHUX aKTiB,
SIKUMH TIOPYIIY€ETHCS, Ha iX AyMKy, iXHi IpaBa i cBOOO M. Y 3aKOHOAABCTBI YKpaiHu 1eif iIHCTUTYT He BioOpaxkeHHH, mo, MabyTh,
MOSICHIOETBCS TIParHEHHSIM 3aKOHOMABIS 3armo0irtu mepeBaHTaxkeHHI0 Koncturymilinoro Cymy YKpalHH TakuMH CIIpaBaMH.
Bonnouac, e oOMexye MOXIHMBOCTI TPOMAJISH IIOJO 3aXHC- Ty CBOIX HpaB HAIlOHAIFHUMH IIPAaBOBUMHU 3ac00aMH, 30KpeMa B
Koncrurymniitnomy Cyi.

VY Tux KkpaiHax, ¢ IHCTUTYT KOHCTHTYIIHHOI CKapru 3aKpilUIeHU# y 3aKOHOJABCTBI, ii MOXYTh IOJaBaTH HacaMIepesn
IHUBIM, TTpaBa SIKUX, Ha iX morysia, nopymeHi. Kpim 1poro, B iHTepecax iHIMBiZa TaKy CKapry, sK MPaBUIIO, MOXYTh MOAABATH
IPOMaJIChKI opraHizauii i AepaBHi opraHu (HaNpHUKIaj, YIIOBHOBAXEHHUI 3 MpaB JIIOJUHH), SIKi 3IIHCHIOIOTH AisUTBHICTD y cdepi
3aXMCTy IpaB JIIOAUHU. Y JASSKMX KpaiHax MOpsii 3 KOHCTUTYLii- HUMH CKapraMH iHJWBIJIIB JIOMYCKAIOThCS TaK 3BaHi HapOIHI
CKapru, TOOTO CKapru TPyIH 0ci0 y TPOMaJICBKUX iHTEpecax.

VY Tlombmii KOHCTUTYIIHA CKapra Moke OyTH TOJaHa KO>KHHM, YUl TpaBa i cBOOOAM OyiM MOPYILIEHI depe3 MpaBOBUI
aKT, Ha IJCTaBi SIKOro cyq abo opraH aJMiHICTpalii MPUIHHSAB OCTaTOYHE PINICHHS MIONO HOro mpas, cBoOOI abo 00OB’S3KiB,
Bu3HaueHnx Koncrurymiero. BkasiBka, mo ckapra Moxke OyTH IoJjaHa «KOKHHMY, Ja€ 3MOT'Y 3pOOUTH BUCHOBOK TIPO HIMPOKE KOJIO
Cy6’eKTiB TIOJaHHS KOHCTHTYIIHHOI ckapru. [T MOXKyTh MOJIaBaTH MONBChKI Ta iHO3EMHI TPOMasHM, 0cOOM Ge3 rpoMajsHCTBA,
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TOBApPUCTBA, MAPTil, FOPHIUIHI OCOOH.

IIpenMer KOHCTHTYIIHHOI CKaprd BH3HAYAETHCS B PI3HUX Jep)KaBax IMo-pisHoMy. Lle 3anmexuTh Big MoJedi CyaoBOl
CHCTEMH, TIPAaBOBHUX TPAAMLIH Ta iH. 3arajom MpeJIMeToM KOHCTUTYLIHHUX CKapr MOXyTb OyTH HOpMa- TUBHO-TIPABOBI aKTH (aKTH
TapJIaMeHTY, TJIaBH ACPXKaBHU, YPsIIy, IHII MiA3aKOHHI aKTH), TPABO3aCTOCOBY1 aKTH, a TAKOXK MPABO3aCTOCOBYA MPAKTHKA.

KoncruryniiiHoto ckaproro, mo mnopaetsess 10 Koncrutyniinoro TpuOynany [lombiy, Moke OyTH MO- CTaBJIEHO Mif
CYMHIB KOHCTHTYIIHHICTh 3aKOHY a00 iHIIIOr0 HOPMATHBHOTO aKTy, Ha MIJCTaBi SIKOTO Cyd UM OpraH IyOJiuHOi axMiHicTpariii
NPHUHHIB OCTaTOYHE PIIICHHS PO MpaBa i cBoOo 1M, ependaueHi Koncrurymiero.

IikaBoro i cmymHO0 Bupaetbess copmyiboBaHa B cr. 46 3akony PecmyOmiku Ilombuia «IIpo Konctuty- milHHi
TpubOyHan» HopMma, 3TiJHO 3 SKOIO KOHCTUTYIHA ckapra Moxke OyTH BHECEHA IMiCii BHYEpPIAHHA BCIX 1H- CTaHUIHHHX
MOYKJIUBOCTEN ocKapkeHHs. Lle 103Bosse 3armo0irtu HemoMipHoMy 3aBaHTaxxeHHI0 Konctutyuiitnoro TpuOynaiy. 3akoH hopmyioe
1 iHIII 0OMEeXXEHHS HaJXOKEHHsI CKapr 3 METOI0 CTBOpeHHs TprnOyHary MOXKIN- BOCTEH Ul HOpMaJIbHOI i epeKTHBHOT pOOOTH.
Cepell TakuxX 0OMEKCHb:

—  oOMeXeHHs TEepMiHIB NMOJAHHS CKAprd — JBa MicALl 3 AHA NMPUHHATTA OCTATOYHOTO PIIIEHHS BIiAMOBIA- HUM
OpTaHOM;

—  HasBHICTb BCTAHOBJICHOI ()OPMU CKapTH;

—  HasABHICTb NPOLEAYPH MOIEPEAHBOIO POSIILILY CKAPIH.

Kpim 11p0ro, 0OMeXeHHSIM € BKe 3rajaHi BUILE BUMOTH, 1[0 CTOCYIOTHCS CY0 €KTIB 1 MpeIMeTa OCKapKEHHSI.

BucnoBok. Ha 0CHOBI JaHOTO JOCHIPKEHHSI MOKHA 3pOOHTH BHCHOBOK, IO MOJBCHKHI BapiaHT 3aXUCTY NpaB i cCBOOO
JFOJMHY ¥ TPOMAaSHIHA OPraHOM KOHCTHTYIIHHOI IOCTHIIT € BJOBOJI I[IKaBUM 1 3aCIIyrOBYy€ Ha yBa- Iy B Ykpaini. OcoOmmBo 1e
CTOCYETBCS PETYJIOBAHHS 1HCTUTYTY KOHCTUTYLIHHOI CKapru. Y 3B°s3Ky 3 MM Oys0 O ZOIIIBHO CKOPUCTATHCA MM JOCBIIOM 1
HaJaTh TpoMajsHaM mpaBo 3BepraTHcsa A0 KoncruryniliHoro Cymy YkpaiHu, ane Mmicyis BUKOPHCTaHHS BCIX 1HIIMX MPaBOBHX
3aco0iB.

TakuM 4YHWHOM, OpraHM KOHCTHTYIIIHOI FOPUCIOUKIII 3aliMarOTh JOBOJI BaKJIMBE MICIle B MEXaHI3Mi 3a- XHUCTY
KOHCTUTYLIHHUX TIpaB i cBOOO JIIOANHN 1 rpoMaisiHiHa B YKpaiHi i [Tosbmi. BiabmricTs po3risgyBaHnX HUIMH CIIPaB 1 IPUHHATHX
pILIEHb TaK Y iHAKIIE CTOCYIOTHCS 3a0e3nedueHHs paB JoauHU. KpiM I1b0T0, € BCI ITijI- CTaBH CTBEPKYBATH, IO BKE caM (akT
iCHYBaHHS TAKOTO OPraHy KOHCTHUTYLIHHOTO KOHTPOIIO 3HAYHOIO MipOO JUCHUITIIHY€E OPTaHH JIeP>KaBHOI BIAIH, 3MYIIYE iX TiSTH
BIZIMIOBITHO 110 3aKOHOJABCTBA YKpaiHM, COPSIMOBYIOUH CBOIO AisUIBHICTH HA 3a0€3MMEUYEHHS Ta 3aXHCT MpaB i CBOOOI JIOAWHU i
IPOMaJITHUHA.
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YK 342. 4

Yyoux Hamania Onecigna,
KaHouoam 1opuoudHux HayK, OOYyeHm
Kageopu KpuminaibHo2o npasa ma
npoyecy ipuouiHo20 axyiomenty
Teproninbcbk020 HAYIOHANLHO2O
€KOHOMIYHO20 YHigepcumeny

JAEHNEHTPAJIIBALIIA BJAAU — IJIAX 10 HAPOAOBJIAJA

Posensirnymo meopemuuni ii npakmuuni numanms oeyenmpanizayii 61a0u. AKYeHmosano Ha momy, wo
3akna- oena 6 Hopmax Koncmumyyii i 3axonodascmea Yxpainu npasosa oCHO8A MeXamizmié 30iliCHeHHs
Odeyenmpanizayii he NOGHOI0 Mipoto 8ionosioae ginocoii €gponelicokol xapmii Micyego2o camospsdy8anHsi.

3pobaeno 8ucHOBOK, WO NPoBedeHHI0 OeyeHmpanizayii 3 pearbHow nepeoayerd NOSHOBAICeHb Ol
CNPABIICHBOI CAMOOOCMAMHOCI MICYe8020 CAMOBPAOYBAHHA HUHI NePeuKo0dNcde HU3KA 00 €EKMUBHUX |
cy0 ’ekmusHux Hebesnex po3- GUMKY HeDAXNCAHUX NOJMUYHUX HACAIOKIe. AK cmeepoicye asmop,
AnbMepHamusU  OeyeHmpanizayii Hemae, OCKIIbKU came 30IUCHEeHHs VCRiuHOI Oeyenmpanizayii e1aou €
3anopyKoio ehexmugrHoe0 MepumopiaibHo20 PO36UMKY Md 3a0e3- NedeHHs. CHPABICHbO2O HAPOOO61A00s 6
VYkpaini.

Knrwuoei cnoea: Oeyenmpanizayia 61a0u, Opeanu Micye8oco camospady8anus, nepeoava
NOBHOBAICEHD, CNPABICHE HAPOOOBIA)OSI.

Yyouik H. O.

Jleyenmpanuzayus énacmu — nymo K Hapooo61acmuio

Paccmompensvt meopemuyeckue u npaxmudeckue 8onpocvl 0eyeHmpanuayuy racmu. AKYyeHmuposano
Ha mom, ymo 3anodcennas 6 Hopmax Koncmumyyuu u 3axonooamenvcmea Ykpaumvl npasosas ocHosa
MeXanusMo8 ocyujecmene- Hus OeyeHmpanu3ayuu He 6 NoaHou mepe omeedaem guiocopuu Eeponetickoui
Xapmuu MecmHo20 CamMOynpaeieHusl.

Coenan 6b1800, UMO NPOGEOCHUIO OCYSHMPAIUIAYUU C PedarbHOU nepeoayell NOTHOMOYUll OJis
UCTUHHOU CAMO- OOCMAMOYHOCU MECMHO20 CAMOYNPAGICHUs HbIHE NPEensmcmeyem psao 00beKmugHbIX U
CYOBLEKMUBHBIX ONACHOCMEl PA3GUMIUSL HeNCeNAMENbHbIX NOAUmu4eckux nocreocmeuti. Ho, kax ymeepoicoaem
asemop, anvmepHamusvl OeyeHmpanu- 3ayuu Hem. Mmenno ocywjecmeinenue yCReuHoOU OeyeHmpaiu3ayuu
enacmu AGNAEMCcs 3A1020M IPhexmusno2o meppu- MmMopuarbHo2o paseumus U obecnedeHusi UCMUHHO2O0
Hapodosnacmus 8 Ykpaune.

Knrouesvle cnoea: oeyemmpanuszayusi 1aCmu, OpeaHvl MeECHHO20 CAMOYNpAsienus, nepeoavd
NOAHOMOUUL, UCMUHHOE HAPOO0BIACTUE.

Chudyk N.

Decentralization of power — the path to democracy

Theoretical and practical issues of decentralization of power are considered. Attention is paid to that
the legal framework of mechanisms of realization of decentralization, which is established in the regulations
of the Constitution and legislation of Ukraine, does not correspond to the philosophy of the European charter
of local self-government to the full extent.

The conclusion is made that today the number of objective and subjective dangers of development of
uncontrolled political consequences is an obstacle to the decentralization with the real delegation of powers for
real self-sufficiency of local self-government. And, as the author asserts, there is no other alternative of
decentralization. Because realization of successful decentralization of power is the guarantee for effective
territorial development and providing of the real democracy in Ukraine.

Keywords: decentralization of power, local self-government authorities, delegation of powers, real
democracy.

IMocTanoBka mpo6JjieMu y 3arajibHOMY BUIJISIII Ta il 3B’S30K i3 BaKJIMBUMHU HAYKOBHMH 4YM
npak- THAYHUMU 3aBJaHHsAMH. Ha cydacHOMYy eTari po3BUTKY YKpaiHH SIK IEMOKPATHYHOT TPABOBOT JIepKaBH
BXJIMBY POJIb BINIIpa€e 3ampoBaDKEHHs peopMHU 3 JEHeHTpallizalii BlaJu, sKa IMOJIATaE B yTBEPKCHHI
JIEMOKPATUYHOTO YIPABJIiHHS, Tepeaadi BIAJHUX TOBHOBAKEHb TEPUTOPIAIbHUM OpraHam, 3a0e3INevdeHHi
IMIMPOKOi ydYacTi rpoma- IsH B YIpPaBIiHHI CIpaBaMd JEep)KaBU W CycmiibcTBa B Itomy. [IpoOiema
JEIeHTpali3aii Ha CHOTONHI € JOBOJI aKTyaJbHOIO Ta IOHPOKO OOTOBOPIOETHCS B HAYKOBUX KOJaX,
eKCIIepTaMH Ta IPOMAJICHKICTIO.

AHaJgi3 ocTaHHIX JocTiIKeHDb i myOaikaniii. BUBYCHHIO TCOpPETHYHUX 1 MPAKTUIHUX MTUTAHB JICIICH-
Tpaxizamii BiIaay, pO3BUTKY MIiCIIEBOTO CAaMOBPSIyBaHHS NPUAULIIOTE yBary B. Apep’siHoB, B. Bakymenko,
O. bopucnascbka, M. bpatkoBebkuii, I. I'punisik, B. I'poticman, b. lanunummun, A. Jleneuenko, B. MamonoBa,
O. CkpumnHiok, I. Ilypkanosa Ta in. IIpote, He3Ba)karoun Ha HU3KY HAYKOBHX PO3BIJIOK, II€ MMUTAHHS € JOBOJI
aK- TyaJbHUM Ta MOTPEeOYE MOCITIKEHb.

@opmy/0BaHHA Hijieil crarTi (MOocTaHOBKA 3aBAaHHsA). Mera CTarTi — JOCHITUTH MPOIECH
BIIPOBA- JOKCHHS pedopM IIOAO JeleHTpasizamii BiIagud B YKpaiHi, 11 pom B NOCHJICHHI AEMOKpartii Ta
3a0e3MeUCHH] Ha- POJOBIAAS B ICPIKaBI.

Bukiaax ocHoBHOro Martepianxy. Mu XUBEeMO B Iy)Ke HENPOCTHH HYac — Yac CMOXATbHHUX 3MiH.
JepxaBa B3dda KypCc Ha JCICHTPANi3allilo, IO 3YMOBIIOE peQOpMyBaHHS OpPraHiB  MiCIIEBOTO
CaMOBDSIYBaHHSI Ta TEPUTO- PIaNbHOI OpraHi3amii BIagu — (aKTHIHO MOBHE mHepedopMaTyBaHHS IFOYOI
CUCTEMH YIIPABIIHHS
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Juis doro morpiOHa nenenrtpamizamia? Y crnagok Big PansHcekoro Coro3y HaMm  3ajIHMIITAIACS
rinepreHTpa- Ji30BaHa CUCTeMa BIIajM, J0BeJeHa 70 adcypay. ['onoBHe, B yoMy BCi 24 pOKHM 3BHHYBa4yBaJIn
VYkpaiHy, B TOMY YHCJIi i 1HO3e€MHI €KCIIepTH, — IToTaHa MOJICIb YIpPaBIiHHI. MU MOXXeMO 10 0e3KiHEYHOCTI
BHOMpATH HOBY BIIaJTy, ajie OyJIeMO 3HOBY PO34apOBYBATHCH Y Hiid, JOIOKH HE 3MIHUMO CHCTEMY.

Yomy Mu 00upaeMo UIAX JeleHTpaizanii? ToMy 1110 €eBponeHchKuii 1 CBITOBUI JOCBLA CBIUUTH, 1110
MicleBi poieMu MOXKYTh e()eKTHBHO BHPILITYBaTHCh TUTBKH Ha MiclleBOMY piBHI. JlepikaBa HIKoiM He Jiiiae
JI0 TPOoOJIEM KOXKHOTO CeJia Y MicTa, KOXKHOT BYJHUIN 4M JIBOpY. Bci mocTcomiamicTiyHi KpaiHu IeHTpalibHO-
cXiHO1 €Bponu NpOUIIIM MIISAX AEleHTpanizamii. Yci BOHU BiJl IbOTO OTPUMAJIU BEIUYE3HUHN MOIITOBX AJIS
CBOTO PO3BH- TKy. TOH HIIAX, SIKMH MU 0OMpaeMo, Iepegdadae Irepeiady MOBHOBAKEHb, II0JIO0 BHUPIIICHHS
MICIIeBUX TIpo0JIeM Ha HU30BUH, 0a30BUI PIBEHb, PiBEHh TPOMAJIN — B CEJla, CEITUINA, MICTa, JIe TPOMaJi camii
BHUJHIIIE, sKI TpoOJeMH BUPINIYBaTH Hacamrepea. BoaHodac TpoMaaaMm JiepikaBa Iepenae 3apa3 i
MMOBHOBaXEHHS, 1 (piHaHCH, 1 BIANOBI- NaibHICTh. ['0oBa 00’ €HAHOT TEPUTOPIATIBLHOI TpoMaan He Oyze MaTh
Haja co00r0 HavalbHUKA. HiXTo He 3MOske HOMY BKa3yBaTH, 1110 BiH Ma€ pOOUTH — 1 I1e HAHBaKITUBIIIIE.

\Byap-sikuii OopraH MICIIEBOTO CaMOBpSAYBaHHS MOXE JSITH BHUKIOYHO B paMKax 3aKOHY 1
Koncrutynii. Binnmaroun HOBHOBaXKEHHS, JAep’kaBa BCTAHOBJIOE BiIMOBIJAIBHICT OPraHiB MICIIEBOTO
CaMOBpSYBaHHS Iepell TPOMaJIOK — 3a SKICTh HaJaHHS TOCIYT Ta Mepe]] Nep’KaBOK — 3a BIIMOBIIHICTD i
KoHcTHTymii Ta YMHHOMY 3a- KOHOJABCTBY. [loBHOBa)keHHS, (iIHAHCOBI PeCypcH 1 KOHTPOIb — TPH KUTH, Ha
AKuX 0a3yeTbcs epeKTHBHA MOJIENb MICIIEBOTO CAMOBPSITyBaHHS.

CporofHi OINBLIICTh HAIIUX CLT — JOTALil{HI, BOHM HE MOXKYTb 3apOOUTH HABITh Ha yTPUMaHHA
cinbpaau. OOpaHH TOJIOBAa cella MOXKE HIYOrOo HEe POOWTH B3araji, aje BiH 1 IIe JCKUIbKa MpalliBHUKIB
CUIBpaIN BCE OTHO OTPUMYIOTh 3apILIATHIO 3 OIODKETY.

HunimHs cuctema ynpapiinHs Ha ceni ckitanacs e B 20-30 pokax MUHYJIOTro CTOMITTS. 3a 1ed yac
Kap- JUHAIBLHO 3MIHWIACS 1 eKOHOMIUHA, 1 JeMoTpadivyHa CUTYallis B KpaiHi.

Cena, B sSKHX MPOXUBAIO 5—6 TUC. 0ci0 1 B sxux moau Bikom 20-50 pokiB ckmagamu mo 70%
HaceJICHH, He JIMIIIe 3MeHIIMIINCS, a i Toctapiny. Taka cama cutyanis i B Micteukax. ToMmy 3apaan 30epexeHHs
YKPaiHCHKOTO Cella CTBOPEHO MEXaHi3M JOOPOBLIBHOTO 00’ €THAHHS TPOMAJI, IO JTACTh CTUMYJI JUIS PO3BUTKY
IIUX TEPUTOPIH.

3BHYaiiHO, MOXKHA 3QJIMIINTH BCE K € CTBEPPKYBAaTH, IIO CEJI0 THHE, a MOYKHA HoyaTH pedopmy
yIpaB- JIHHS ITUMH TEPUTOPISIMH 1 TOCATHYTH yerixy. ChoroHi 1ieit mporec yxe B Ail. KpUTHYHO BaXIIMBUM
KPOKOM JUIsl ycmiXy pedopMu cTaio NpudHATTS 3akoHy Ykpainm «[Ipo 1no0poBinbHE 00’€IHAHHS
TEpUTOPIATBbHUX TpoMay. Yxe 22 obaacTi (kpiM 3akapnaTchbkoi Ta TepHOMUIBCHKOT) MPUIHSIIN NEePCHeKTUBHI
wiaHu (HOpMyBaHHS CIIPO- MOKHHX rpomai, a Omuspko 1000 pam BHCIOBIIM TOTOBHICTH 0 00’ €IHAHHSA i
OTPUMAJTH JTO3BLI JJIs IPOBEJICHHSI ITEPITUX BUOOPIB B 00’ €THAHUX TpoOMajIax yxe 25 5KOBTHSI.

[epcriexkTrBHI TUIaHW He 3000B’S3YIOTH I'pOMaad A0 00’€IHAaHHS, BOHM BHM3HAYalOTh JIMIIE HOrO
MOXJIUBI paMKu. [IpHHINIIOBO BaXIIUBO, 100 y Ipomeci 00’ €THAHHS He BUHUKIIM «MEPTB1 30HM, KOJIM CJIa0Ki
rpoMaJiv 3a- JHMIIAThCs HIKOMY He oTpiOHnMU. Came TomMy B 3akoHi Ykpainu «[Ipo 1o0poBiibHE 00’ € THAHHS
TEpUTOPIATBHUX TPOMaIy) NependaueHo, Mo HeOoOXiHOI YMOBOIO € HAsBHICTh TAKOTO IUIAHY HAa OOJAacHOMY
piBHI. A fmami: WTH 1o NUISIXy 00’ €AHAHHS UM BUUIKYyBAaTH — CIIPaBa CAaMUX IPOMaJI.

3aKO0H MO CIBPOOITHUIITBO TEPUTOPIATFHUX TPOMAJI, 3 SKOT0O po3rodaTta pedopma, mependavac i e,
0 TPOMAJIH CIIOYATKy MOXYTh CTBOPIOBATH CITIJIbHI MPOEKTH, a BXKE IMICIsS [bOr0 NpUiMaTH pimeHHs. s
THUX TPO- MaJ, SIKi TOTOBI YK€ ChOTOHI 10 IEPETBOPEHb, 3aKJIaACHI CTUMYJIH. Lle JoCTym 10 THX NOBHOBAXEHb
1 pecypciB, SKi y)Xe ChOI'OJIHI MarTh MiCTa 00JIACHOTO 3HAYCHHS, Y SKHX TOBHOI[IHHA CHCTEMa MiCIIEBOTO
camMoBpsiyBaHHs Oyna chopMOBaHa IIIe paHiIie.

3 1 ciuns 2015p. Berynmwiu B fito 3miHM 110 [lomaTkoBOro Ta BrOmKETHOTO KOJEKCIB, SIKi yiKe
po3LMpHIN (HIHAHCOBI MOXKIIMBOCTI MICIIEBOTO CaMOBPSIYBaHHSA, a B MailOyTHHOMY JarOTh 3MOTY 3pOOHTH
E€KOHOMIYHO caMoO- JOCTaTHIMHU Ta CIIPOMOKHUMHU 1 HOB1 00’ eiHaHi rpomanu. OO’ eTHaHI TPOMaJd OTPUMAIOTh
BECh CIIEKTP MIOBHOBA- )KE€Hb Ta (HiHAHCOBUX PECypCiB, 10 iX Hapa3i y)ke MalTh MicTa 00JACHOTO 3HAYEHHS,
30kpema 3apaxyBanHa 60% I1JI®PO Ha BracHi MOBHOBaXKEHHS, 3apaxyBaHHs J0 MicieBux OromketiB 10%
MOJIATKY Ha TPUOYTOK MiANMPUEMCTB, akIiu3Horo moaarky, 80% 3amicth 35% EKOJIOTIYHOTO TOAATKY, MpsIMi
M1XKOIOJKETHI BITHOCHHH 3 JIep>KaBHUM

OCHOBHOIO TEPUTOPIAIBLHOIO OJMHUIICIO CTAa€ TpoMaja. [ pomaza Mae TojioBy Ta BHUKOHKOM, SIKHii
BUKOHY€ BCi (QDyHKIIIT 3 yripaBiiHHs rpomazoro. Cerna, siKi BBIWIIUTH 10 00’ €AHAHOI TpOMaan, OOHUPAIOTh CTAPOCT,
SIK1 BXOJISITh JIO BUKOHKOMY 00’€JIHaHOI rpOMaJii i BUKOHYIOTH Ti ) (DYHKIIIT, siki Oynu B ciibpani. TobTo 3a
MIPOCTOIO JIOBIAKOO HE TIOTPIOHO iXaTH B HOBUH LIEHTP TPOMaJIHM — yCe Ha MicIli 3poOUTh cTapocTa.

Hactymuuii piBeHs — 1e paiioH i o0macTh, OymyTs oOpaHi paii- Ta 00Jpaad, SKi MAlOTh CTBOPUTH
BUKOH- KOMH 3aMiCTh paii- Ta oomaaMminictpaniii. TooTo 00paHi MiCIIEBUMH KHUTEISIMH JIIOAU OyIyTh KEpyBaTh
o0macTsiMu Ta paifoHaMu.

IleHnTpaibHa Blaga MaTHME CBOIX MpEICTaBHUKIB-pedeKTiB. IX MOBHOBaXKEHHS HaJ3BUYANHO
00OMEsKeHi 1 3BOJAITHCS 10 IBOX (DYHKIIIH: KOHTPOJIIO 32 AISLIBHICTIO OPTaHiB MiCIIEBOTO CAMOBPSITYBaHHSI 1010
notpuMan- HsM KoHCTUTYyHii i Y4MHHOTO 3aKOHOIABCTBA Ta KOOPAMHALIS AiSUIFHOCTI TEPUTOPIabHUX OPTaHiB
LEHTPAJIbHUX OPraHiB BUKOHABYOI BJIa]IH.

Came 11i TOJIOXKEeHHST MAFOTh OyTH 3akpiruieHi B KoHcTuTymii, B pe3yapTari 40ro Touka HEIOBEPHEHHS
Oyzie mpoiisieHa.

BinmoinHo, Ha ocHOBI KoHCTHUTYIIT MU 3MOXEMO TPUHHATH HOBY PENAKIlil0 3aKOHY MPO MicCIeBe
caMo- BpSAAYBAaHHA, HHU3KY IHIINX 3aKOHIB, MO0 3aBepIINTH TOOYZOBY HOBOI MOjeNi e(QEeKTHBHOTO
BPSITyBaHHS.

OueBH/IHO, HAa NUISIXY LUX [EPETBOPEHb BHHUKATHMYTh Mepelnkoad. [losbcbkuit pedopmarop
Jlemex banpriepoBuu ckazas: «3a pedopmu Tpeda 00poTHCH. Y KOXKHOI pe)OpMH € OIOHEHTH. SIKIIo HeMae
He- 33JJ0BOJICHHX, TO HEMae i peopm».

Bynp-sxi cripoOu po3nouaTu mpolec AeneHTpari3alii B YKpaiHi 3aBK11 BIMPAINCh HE TUILKU B HeOa-
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JKaHHS YMHOBHUKIB BTpavaTH BaXKelll ynpaBliHHA. Harlli MpOoTUBHUKHM JIeNeHTpalTizallii 3aBXKI1 CIICKYIIOBAITN
Ha Midax, sSKi MaroTh IIMOOKI KOPEHi y Hamnii cBimoMocTi. Ha »xanb, My IiTH paAsHCHKUX i MOCTPAISTHCHKUX
9aciB i 9aCTO MPOJOBKYEMO MHCIUTH CTEPCOTHIIAMHE TOTO 4acy...

Bixe Gararo 3po0OiieHO misi peOpMyBaHHS, 1 e BHKIIMKAE Y JCSIKUX TOJITHKIB HEAOMSIKHA OCTpax
BTpa- TUTU py4HE yIpaBiiHHsI. BoHU 60SATBCS caMi — TOMY JISTKAIOTh JTFOICH.

HesBaxcatoun Ha 11e, Ha HaiiBuoMy piBHI — [Ipesnnent, Bepxosna Pana, KaOmin choromni e€auHi
1010 HEOOXITHOCTI JienieHTpaizaitii. Lle xoporra nepeaymMoBa Jyis yCIixy.

Be3 1ux 3MiH MU He 3MOKEMO pyXaTucs Jaii: He Oyae po3BUTKY Hi B cellaX, Hi B MICTax, a OTXKe, MU
HE 3MOXKEeMO 3a0e311eUUTH HAJISKHY SKICTb )KUTTS HAIllMM IPOMaJITHAM.

Huni niroua Momens poOOTH MyHIIUMANITETIB BUyepraia cebe. be3 BIpoBalKeHHsS TMOBHOIIIHHOTO
MICIIe- BOTO CaMOBPSIIyBaHHS €BPOICHCHKOTO 3pa3Ka HEMOXJIMBO TMOOYIyBaTH €BPOICHCHKY YKpaiHy. bes
JlelleHTpatiza- il U1 Halloi AepKaBy 3aKpUTHIl NIIIX y €BpoIty.

3a3HaunMo, 110 Briepiie 3a 24 poku Hamioi ictopii [IpesuneHt Ta Ypsa 1oOpoBiIbHO MO30aBIISETHCS
YaCTUHH HAI3BHYANHO BKIMBUX CBOIX IMOBHOBAXKCHB 1 IMepeaae ix TepUTOpialbHAM IpOMagaM — Ha KOPHCTh
BU- KOHKOMIB, sIKi (hOPMYIOTBCs BiAmOBiqHIMHU Panamu.

Jitoui oOmacHi 1 palloOHHI anMiHICTpaIlii, SKUM Jie-(paKTo 1 Ae-Iope HAICKHUTH YCs Bllaga Ha TEPUTOPIT
00- J1acTi 1 palioHy, 3HUKHYTh. Ha iX MiCIli CTBOPIOIOTBCS BAKOHKOMH BiAMOBIAHKUX paa. He Tpeba Bxke Oiblie 3
KueBa Hikoro npusHauaty, 60 0OMpaIOTh 1 HECYTh BIANOBIAANBHICTD 3a CBill BUOIp JEMyTaTH MICIEBUX pa,
SKHUX 00Mpae rpomMasa.

Jlo pedopmyBanHs B KueBi posrisgamucs THCSYl pe3toMe, OOMIHIOBAJIMCS TOHAMH Tarepy, 3
quctannii 'y 400-800 kM BupillyBaJM KOHKPETHI NMpoOiIeMH, Mpo siKi Oysao Kpalie BiJOMO JIOJAM, KOTpi
MPOXKMBAIIK HA Te- PUTOPIii rpoMaj. 3BICHO, € NPUXMIBHUKH TaKOT CUCTEMH, SIKi BBaXKalOTh, 1110 B KueBi kpamie
BHJTHO, SIKI ITpoOJieMu Tpeba BUpintyBaTH. Ha Hamy mymky, TpeOa JOBIpATH BIACHOMY HapOIy, MEUTKAHISIM
rpoMaau, Tpeda iM 1aTH NpaBO BU3HAYATH, L0 CaMe POOUTH.

Came tomy Ilpe3uneHT Bimmae 1o BiIaay Ha piBEHb BHUKOHKOMY, MpOMOHYyroun BepxoBHiil Pani
npuiiHATH 3MiHU 10 Konctutymii. Hi B sikoMy pasi He Oyze JONyIIeHO eIeHTpallizallii 3 MuTaHb 00OPOHH,
HaI[lOHAIBHOT O€3IeKH, 30BHINTHBOI TOJITHKH, OOPOTHOM 3 KOPYIIIi€t0, 3a0€3NIeUCHHS 3aXUCTY MpaB Ta CBOOO
rpoMajsiH. 3 IbOTO MPUBOLY MPOBOAUTHCS 1 Oyae MPOBOJUTUCS LEHTpali3oBaHa JepiKaBHA IOJITHKA.
JloHenapHa 1o (yHKIFO BHKOHYBana [Ipokyparypa. [Ipokypop MaB MOXIJIMBICT BHECTH TPOTECT, KU OYB
000B’SI3KOBUI JIO PO3MISALY paJor0 BiAMOBITHOTO piBHA. Byke min wac npesumentctBa [letpa [loporenka,
crinsHO 3 BepxoBHoto Panoro, Koa- minieto (60 1 no3unis 6yna B Koaniniiiniit yrosi), Hapemri 6yi10 BAKOHaHO
Te, MO0 YKpaiHCbKOMYy Haponay oOimsum 3 1996 p. — mosz06aBunm [IpokypaTypy 3araJbHOTO Harjsidy, a B
pe(EeKTiB 3ATUIIAETHCS JHUIIE MPABO OCKAPKKUTH J0 CYly He3aKOHHE PIIlIeHHS MICIIEBOT pajiv.

Ha cporoani mpaBo OCKapKeHHs J10 CYAy Ma€ KOXKEH IPOMaJsTHUH Y KpaiHu.

3ayBa)KMMO, 1II0 TOBHOBKEHHS NMPe(eKTiB Habarato MEHII, HiX Y OyIb-SIKHX IX KOJIET 3 €BPONEHChKIX
kpaiH. [Ipu3Havae npedekti He [Ipe3usieHT 0HO0CIOHO, a BUKIIFOYHO 1 JIWIIE 3a TIONAHHAM Ypsiy, 30epiraroun
TOI MeXaHi3M, SKUil 3apa3 € NPy NPU3HAUCHHI TOJiB 00JACHUX 1 palfoOHHUX aaMiHICTparlii. BingmosigHo, Mu 3apa3
MaeMO Habarato Oifibllie X TOBHOBaXKEHb. barato HajymMaHoi 1 0e3MicTaBHOT KPUTHUKHU MPOITYHAIO 3 OIVISLy Ha
npaBo [lpesunmeHTa THMYAacOBO TPU3YIUHATA ITIOBHOBKCHHS MICIEBHUX pal, 3 YAM MH KaTeTOPHYHO HE
TIOTOKYEMOCS.

Ha cporonni BepxoBHa Pana Ykpainu 6e3 Oynb-sIKMX MOSCHEHb, MOMEPEIHIX MPOIeayp Mae MpaBo
Or0JIO- CHUTH TI03a4eproBi BUOOPH pajid TOTO YW 1HIIOTO PiBHsI, PO3MYCTUBIIM BiIIOBITHY paxy. Y 3MiHaX JI0
KoHcTuTtyiii HaBIaky 3aXMCTHIIA TPOMajy, 11 BHOIp, 00 paji BiIMOBIIHOTO PiBHS MIOCh 3aIPOXKYE BUKIFOYHO
TOJi, KOMM BOHA CBOIMH pilleHHIMH mopymmiaa Koxcrtutyrito, He 3aranoMm nopymmia KoHcrutyuito, a B
YAaCTHHI CYBEpEHITeTy, TEPUTOPIabHOI LITICHOCTI, HE3aJEeKHOCTI YKpaiHMm Ta HamioHanbHOi Oesmeku. I
[Ipe3uneHT He CTBEpIKYE, IO TIe BigOyIOCs, a Iuiie Mae mpaBo 3BepHyTHCs 1o Koncrurymiinoro Cymy. Kom
pimennaM KoncrutyniitHoro Cyny Oyae BCTaHOBJICHO, 10 mopymieHHs: KoHCTUTYIT B YacTHHI HAI[iOHAIBHOT
Oesmekn BimOynmocs, mume Toai IIpe- 3umeHT Mae mpaBo 3BepHyTHCS 10 BepxoBHoi Pagu 3 mpoxanHsIM
MPHU3HAYUTH HOBI BHOOpH, 110 BOHA Mae MpamBo 3apa3 3pobutu Oe3 pimeHHs KoncrurymiitHoro Cymy, 6e3
BCTAHOBJICHHS (DaKTy MOpPYIICHb BiAMOBiIAHOIO pagoro KoHcTuTywii 4 3akoHIB YkpaiHu 1 0e3 3BepHEHHS
IIpe3unenTa.

Tak y sSIKOMy BWITaJKy MiCIIeBe CaMOBPSIYBaHHS YW MICBKHI TOJIOBa OinbIn 3axuiieHi? B skomy
BHIIQJIKy MH OiJIbIlie, Kpaiile 1 epeKTUBHIIIE 3axuinaemMo BuOip iroaen? | uu moBuHeH [Ipe3umeHT maTH 1€
npaBoKpim 11poro, Brepiie .B Halliii icTopii mponucaHa nporeaypa BiAKINKaHHS AenyTara. Lle myxe BaxiuBa
0COOJIMBICTh 3aKOHY — 3arajibHa KiJIbKICTh ICIYTATiB MiCIIEBUX PaJI ICTOTHO CKOPOYIYETHCS.

VYxpaina me B 1996 p. patudikyBana XapTiro MiCIIEBOrO CAMOBPSTyBAaHHS 1 JINIIC B HUHIIIHIX 3MiHAX

Vike BiOynoch pe3ysibTaTHBHE TOJIOCYBaHHS B IMEpHIOMY YHMTaHHI 3MiH j0 KoHcTUTyIii B 4acTuHi
neneH- Tpamizamii. [licias ocTaTodHOrO yXBaleHHS Il 3MIHM CTaHYTh OJCHOCHUM pIIICHHSM, 3pOOISTH
0e3moBOpOTHOIO pedopMy, cCIpsMOBaHy Ha HaOmkeHHS YKpaiHu no €Bpomru, 3a0e3MeYeHHsS 3aMOKHOTO
JKHUTTSI HALITKX TPOMAJISH.

BucnoBku. Takum 49uHOM, pe3yibTaToM pedopMu 3 MeleHTpaizamii BIaad B YKpaiHi Mae CTaTH
(hop- MyBaHHS HOBOI IEMOKPATHYHOI MOJIEIi YIIPABIIiHHS, 30pI€HTOBAHOI HA TOCHIICHHI POJIi TEPUTOPIaATbHUX
rpomaj, o JIacTh 3MOTy iM OTpUMAaTH 3HAYHUII OOCST BJIJHMX MOBHOBa)XEHb Ta KOHTPOJb HAJl BIACHUMH
CIIpaBaMH.

BripoBakeHHS IelIEHTpai3alliifHuX TIPOIECIB CIPUSATAME MOCHIICHHIO JEMOKpaTii B Nep)KaBi Ta
MIBUIIEHHTO 1i cTa01ILHOCTI.
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Jlireparypa

1 Ilpo Cmpameeito cmanoco poszsumky «Yxpaina — 2020» [Enexmponnuii pecypc] : Yxaz Ilpezudenma
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VIIK 342.9

Hamania Ma3zypux
eonosuuti cneyianicm Kuiscokozco
anensayitino2o cyoy

CYB’€EKTH ITIPABA HA JOCTYII 10 AAMIHICTPATUBHO-
IOPUCAUKIIMHOI'O 3AXUCTY

Cy6’exmu npasa Ha  0ocmyn 00 AOMIHICMPAMUBHO-IOPUCOUKYTUHO20
3axucmy — ye iHougioyaivbHi abo KOAeKMUBHi Y4aACHUKY AOMIHICMPAMUBHUX
NPAoBIOHOCUH, AIKI, peanizyiouu ceoi eapanmii eghpekmueno2o 3axucmy ma, 6yoyuu
HAOLIeHUMU — AOMIHICMPAMUBHOIO  NpAasocyd eKkmuicmio,  36epmarOmuvcsi 00
KOMNEmeHmHOoz20 opeamy AOMIHICMPAMUBHO20 OCKapIICceH s abo
AOMIHICMPAMUBHO20 CYOY 3 MEMOI 3aXUCMUMU C80i Npasa, co600U ma 3aKOHHI
iHmepecu y 8iOHOCUHAX 13 CYO €EKMamu 61AOHUX NOBHOBAIICEHD.

Kntouoei cnoea: npaso Ha oOocmyn, O0OCMYNHICMb AOMIHICMPAMUBHO-
IOPUCOUKYIUHO20 — 3aXUCMY,  OCKAPICEeHHs,  CYO'€Kmu  aOMIHICMpamueHux

npasoGiOHOCUH, 36EPHEHHS 2POMAOSIH.

Mazuryk N.

Subjects of administrative access rights-jurisdiction protection

Subjects of the access to administrative and judicial protection are individual
or collective participants in administrative legal relations who exercising their
guarantees of effective protection apply to the competent administrative authority
or administrative court for the purpose of protecting their rights, freedoms and
interests in relations with govern officials relation.

Keywords: right of access, availability of administrative and judicial
protection, appeals, subjects of administrative legal relations, appeals of citizens.

IHocranoBka npodsemu. He cekper, 110 NUTaHHS 3aXMCTy MpaB, CBOOOA Ta
IHTEpeCiB CYO’€KTIB NPaBOBIJHOCHH 3aBXAW OyJlO akTyaJlbHUM B IIpolieci
dbopMmyBaHHS 17€i JEeMOKpaTii Ta BIAMOBIAHOI TpaBoBoi ixeosorii. Iupoxke
3aCTOCYBaHHs Ta i1HTeprperaiis (eHOMEeHY Ta BOJHOYAC KaTeropli «mpaBo Ha
JOCTYI», «MPaBO Ha 3BEPHEHHS 3a 3aXMCTOM» SIK B 3aKOHOJABCTBI Ta IMpPaBOBIU
JOKTPHUHI HE YBIHYAJIOCS IOCTATHHOIO YBAarow Ha BUBYEHHI Cy0 €KTIB I[bOTO IpaBa.
Tinbku y 3aBepUIEHOMY MPABOBIAHOLIEHHI «CyO’€KTH IpaBa Ha JOCTYI J0
aJIMIHICTPATUBHO-IOPUCAUKIIHHOTO 3aXUCTy» MOXKJIMBO JOCATTH  1]1€aJIbHOTO
MPaBOBOIO  YSBJICHHS  MPO  MEXaHI3M  JIOCTYIIHOCTI  aJMIHICTPaTUBHO-

IOPUCIUKIIIMHOTO 3aXUCTY, 00’ €KTIB Ta MEXK TAKOTO 3aXHUCTY
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3 ypaxyBaHHSAM TOTO, IO JOCTYI [0 aaMiHICTPaTUBHO- FOPUCIUKIIHHOTO
3aXMCTy € HEBII €EMHUM €JICMEHTOM CaMOTO 3aXUCTy, KOHYyenyis cy0’€KTa mpaBa Ha
JOCTYIl Ta Cy0’€KTa TpaBa Ha 3aXHWCT € (HAaKTUIHO TOTOXHUMHU KaTETOPISIMH 13
JNESKUMH OCOOJMBOCTSIMU po3MexyBaHHsA. Hampukian, mpaBo Ha 3axHCT B
CyZIOBOMY Ta JOCYJOBOMY IOPSAKY € YHIBEpCATLHUM MPABOM OYb-1K0i (hi3HIHOT
Ta IOPUIMYHO OCOOM B TOW Hac, SK IPaBOM JOCTYIy A0 aAMIHICTPAaTUBHO-
IOPUCIUKINIMHOTO 3aXUCTy HAMUICHI JIUIe 0COOH, MpaBa, IHTEPECH, CBOOOIN SKUX
MOpYIIIEH], HE3aKOHHO 0OMEXEH1 Cy0’€KTOM BJIaIHUX TTIOBHOBA)KCHbD.

[IpaBuno  o3HaKM  IHAWMBIAYaJbHOCTI ~ MOpUTAaMaHHE I YChOTO
aJIMiHICTPAaTHBHOTO TIPOIIECY.

Merta cTaTTi nosisirae y BUBYEHHI Cy0’€KTIB MpaBa Ha TOCTYTI 10
aJIMIHICTPaTUBHO-IOPUCAUKI[IHHOTO 3aXHCTY B MekKax IIpoLEeyp
aJIMIHICTPaTUBHOI'O Ta CYJOBOTO OCKAPKEHHS.

Sk BIIOMO, JAOCTYIHICTh aMIHICTPATUBHOTO MPaBOCYAJ CyO’€KTHBI30BAHO
nBoMa ctopoHamu. llepmioro € BiaaHuii cy0’ekt. BnacHe kaxyuu, cama ines
aAMIHICTPAaTUBHOTO CYJOYMHCTBA 3a KJIACMYHHUM HIMEILKUM aJMIHICTPAaTUBHUM
IIPaBOM € CTBOPEHHS €(EKTUBHOIO 3aXHUCTy, HEOOX1IHOTO y MPABOBIM JepKaBl BiJ
HenpaBoMipHUX 11K BiagHux oci0 [17]. I1. 7 4. 1 c1. 4 Konekcy agMiHICTpaTUBHOTO
CYyJJOYMHCTBA HAJa€ JOBOJI CHUCTEMHHMH 3MICT TEPMIHY «CYO’€KT BIAJAHUX
MOBHOBAXEHBY» SIK OpPraH JIEp>KaBHOI BJIAJIM, OpPTaH MICLEBOTO CAMOBPSIIYBaHHS, iX
10CaJoBa YU CiIyx)00Ba 0co0a, IHIIMKA Cy0’€KT MpHU 31MCHEHHI HUMH ITyOJIIYHO-
BJIAJHUX YIPaBIIHCHKUX (PYHKIINA Ha MiJCTaBl 3aKOHOAABCTBA, B TOMY YHCII Ha
BUKOHAHHS JI€JIETOBaHUX MOBHOBAXXKE€Hb, a00 HAJaHH1 aJAMIHICTPATUBHUX MOCIYT
[5].

Ha mnepmmii mornsa mpocTe NUTaHHS BHOKPEMJIEHHS IHIIOTO, a CcaMe,
HEBJIAJIHOTO CyO0’€KkTa, SIKMM MOTpedye peanmizaiii 3aXUCTy y BIJHOCHMHAX 13
Cy0O’€KTOM BIIaJIHUX TIOBHOBA)KE€Hb YCKJIAQIHSETbCS YUCEIBHOI  KUIBKICTIO
NpaBOBUX, OpraHizaliiHUX, 1HPOPMALIMHMX AaCMEKTIB. 3arajoM TakKli YHWHHUKH
YMOBHO MOXHa Kiacu(iKyBaTh Ha cyb’'ekmueni Ta 00 'ekmueni. BianoBigHO,
Cy0’€KTHMBHI — II€ CYKYIHICTh CHEHM(pIYHUX O3HAK, IO NMPUTAMaHHI Cy0’€KTam
3BEpPHEHHSI Ta BIUIMBAIOTh HA MEXaHi3M Ta MPOLEC JAOCTYMY A0 3aXUCTYy: IMPABOBUI
CTaTyC Ta aJIMIHICTpaTHBHA IpoliecyabHa MPABOCYO’ €KTHICTh; IIpoLieCyalbHa POJb
cy0’ekTa y peaiizallii mpaBa Ha 3aXHUCT (3asBHUK, MPEICTABHUK 3asBHUKA, 3aKOHHUI
NPEACTaBHUK); HAABHICTh MNYyOJIYHOro 1HTEpecy abo MOCEepPeAHMIIBKOT PoJi Yy

MEeBHUX BHJJAaX BIJIHOCUH ITyOJIIYHO-BJIAJIHOI JISUTBHOCTI; BHUJ OO0’€KTa 3aXUCTY
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aJIMiHICTPAaTUBHO-IOPUCAUKIIIHIUM crIocoO0M  (Cy0’eKTHMBHE MyOJiuHE TMpPaBo,
Cy0’€KTHBHE NMPUBATHE MPABO); IEPEAYMOBH Ta MIACTaBH BCTYIy Yy  IPOLEAYPH
aIMIHICTPATUBHOTO (CYI0BOTO) OCKap KECHHH.

HatomicTts, 10 00 ‘ekmugnux Hanexatsb (pakTopH, sSKi COPaBIIsAIOTH 3BOPOTHIHN
BILIUB: croci6 aJMIHICTPATHBHO-FOPUCIUKITIAHOTO 3aXUCTY
(cymoBuii/mo3acyoBuii), Mo 0OpaHU MOCTPAXKAAIOI CTOPOHOO; BHUJ ITyOJIYHO-
MPaBOBOTO CrHOpYy (MOPYIIEHOTO, HE3aKOHHOTO OOMEXKEHOTO TpaBa), SKUH
CTAaHOBUTb MIJCTaBy 3BEPHEHHS; CKJIAIHICTh aJAMIHICTPATUBHO-CY0BOI MPOLIEAYPH;
OOIPYHTOBAHICTh CTPOKIB Ta iX THYYKICTh 3 ypaxyBaHHS 00’ €KTHBHUX YMHHHKIB
MPaBOBOTO CTAHOBHUINA OCOOW HEBIAAHOTO Cy0’ekTa; KBamidikamis cy0’ekTa
neperisily OCKap>KyBaHOTO akTa Ta CyHAJl aJAMIHICTPAaTUBHOTO CYAy; MI€BICTH Ta
e(heKTUBHICTH O€30IJIaTHOI MPABOBOI JIOIIOMOTH TOIIIO.

Hanpuknan, ogHuM 13 BiacTUBOCTEH cy0’e€KkTa mpaBa Ha JOCTYI € mun
3axucmy cy6’ekmusnux npae. Cmin norogutuca 13 . B. Jlydenko y Tomy, 110
cy0’€KTHBHI MpaBa € CEPIEBUHOI0 MTPABOBOI'0 CTATYCy 0COOM, OCHOBHUM 00’ €KTOM
3aXUCTY 3a JOMOMOIOI0 aJMIHICTPATUBHO- IOPUCAUKIIIHHOIO MeXaHi3My [8, c. 134-
135]. Cy0O’exTuBHI mnpaBa Ta OOOB’A3KH, B TOMY YHCII, Yy MpPOLECYaTbHUX
BiIHOCHHAaX (JOPMYIOTh OCHOBY KOHIIEMIli Cy0’€KTa mpaBa Ha JOCTYH J0 3aXUCTY B
aJIMIHICTPaTUBHO- OPUCIUKIIHTHOMY MOPSIZIKY.

3BakalouM Ha TMPUHLUMIN  PIBHOCTI YYaCHUKIB  MPABOBIAHOCHH  SK
OCHOITOJIOHOTO MPUHIMIY MPaBOBOro Ipoliecy, crneuudika o0’ekTa mpasa, siKe
noTpedye 3aXUCTy METOJIOM aJIMIHICTPATUBHOI IOPUCAMKIIT HE MOKE MaTH MepeBar
010 Oylb-siIKkoro cy0’exta. BTiM, olHUM 13 3aBJaHb CHUCTEMHU aJMIHICTPATUBHOI
IOCTHILIII Ta aJMIHICTPAaTUBHOI CKaprd € HENOMYIICHHS IUCKpUMIHALIi oci0 3a
O3HAaKaMH PUCH, MOBH, KOJIbOPY LIKIPH, PENITIHHUX Ta IHIIUX BIPOCHOBIAaHb TOILO.
[IpyHIMIOBUM TOJIOKEHHSIM JUIsl  peati3aiii JOCTYIy JO0 aJMIHICTPATHBHOIO
3aXUCTy € 1. 4 4. 1 cT. 2 3akony Ykpainu «I[Ipo 3acaau 3amoOiranHsi Ta mpoOTHALT
JTUCKpUMIHAILIT B YKpaiHi», 3T1JTHO 3 SKUM, IPUHITUIIOM MOJITUKH HEAUCKPUMIHAIT
€ 3a0e3MeueHHs pIBHUX MOXKIIMBOCTEHN 0cid Ta/abo rpym ocib y cdepi, B TOMY YKCI,
npaBocyaas [13]. 3aramom, mMik €(EKTHBHICTIO 1HCTUTYTY HEOUCKpPUMIHALIL Ta
JOCTYMHICTIO MPABOCYJs MOMJIMBO IMOCTaBUTH 3HAK PIBHOCTI, OCKIJIBKH OO0’ €KT
YpOKEHHSI JTUCKPUMIHAIIED MOXE TMPOSIBISATUCS 1 B aCMEKTI 3BEPHEHHS 3a
3axucToM. Came 03HaKH, sIKi, IKUMOCh YHHOM, BIAPI3HSIOTH OJTHUX OCIO BiJ| 1HIIIMX,
€ TPSIMUM PHU3WKOM HaJlaHHS HEOOTPYHTOBAHOI MepeBaru SK MpU MPUNAHATTI Ta

pO3IJISi/Il IEBHUX CKapr, Tak 1 MpU 3BEpHEHHS N0 cyAy. B manomy Bumanky, ciij
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BIIMITUTH I1I€ OJUH KJIIOYOBHUN aCHEKT, KWW MOJISATAa€E y MO3UTUBHOMY 3000B’sI3aHH1
JiepKaBU 3a0€3MeYnTH PIBHICTH YCIX y peaii3alii iXx mpaB Ha 3BepHEHHA. Tak,
0cobu 13 0OOMEKEHHM PIBHEM MOXKIUBOCTEH Ta Baj ((hi310JOTIYHUM, PO3YMOBHUM)
MOBUHHI MaTH PIiBHI MOXJIHMBOCTI JIOCTYIy /10 3aXHCTYy B CYJi, a TaKOX MOJaTH
CKapry 10 opra"iB jaepkaBHoi Bmamu. Tak, y JupextuBi Ne 2000/43/€C
BCTAHOBJICHO OOOB’SI30K BUMHSATH TO3UTHUBHI il 3 METOI0 3a0e3leueHHs] MOBHOI
piBHOCTI Ha mpakTuili s ycix oci6 [3]. 3rigno i3 ¢T. 13 KonBeHrii mpo mpaBa ocid
3 iHBaiAHICTIO [lepkaBu-yuacHUIN 3a0e3MeuyoTh 0co0aM 3 1HBATIIHICTIO HapiBHI
3 IHIIMMH €(PEKTUBHUM JOCTYII A0 paBoCY 1, 30Kpema,
nepeadavaroyy MpolecyainbHl Ta BIAMOBIAHI BIKOBI KOPEKTHBH, SKi TMOJICTIIYIOThH
BUKOHAHHS HUMHU CBO€1 €()EKTHUBHOI POJIl MPSMHUX 1 ONOCEPENKOBAHUX YYACHHUKIB, Y
TOMY YHCJl CBIJIKIB, Ha BCIX CTaJiIX IOPUIAYHOrO MPOLECY, 30KpeMa, Ha CcTaill
PO3CITiIyBaHHSI Ta IHIIHUX CTaIisIX MOMEPEIHBOTO IPOBAHKCHHS. [6].

OT1xe, ocobu 13 0OMekeHUMH (QI3MYHUMH BaJaMU € CHELIaIbHOIO KaTEropi€ero
¢13UYHUX 0Ci0 y pO3yMIHHI peaii3alli mpaBa Ha JOCTYH 0 IPaBOCYIJs, B TOMY
YHUCHI, HIJIAXOM OCKAp)KEHHs IpaBa Ha pIBHUM nocTyn. B HaykoBid niteparypi
aJMIHICTPaTUBHOIO MpaBa BUOKPEMIIIOIOTH Cy0’€KTHBHE MPUBATHE Ta IyOJIYHE
npaBo. Cuig noroautuck 13 T. O. Manenuk, y ToMy, 10 OCHOBOIO BIJIMiHHICTIO
Cy0’€KTUBHOTO MyOJIYHOrO MpaBa Bij Cy0’€KTUBHOIO MPUBATHOTO MpaBa € Te, L0
cy0'eKTUBHOMY TyOJIIYHOMY TMpaBy BIAMNOBITAE€ OOOB'S30K OpraHiB MyOJIIYHOL
aJMIHICTpalliil, IPU YOMY JaHUN OOOB'SI30K HOCUThH aKTUBHMI Xapaktep [10, c. 69].
Hocii cy0’ekTHBHUX MyONIYHMX Ta MPUBATHUX MpaB € NOTEHUIHHUMHU CyO’€KTaMu
HAsBHOCTI TapaHTId 3aXHMCTy TaKuUX MpaB. 3Ba)Kaloud HAa NPUPOAY peaiizailii
myOJIIYHOrO NpaBa, IKe KOPECTIOHAYEThCA 13 aKTUBHUM 00OB’S3KOM, MEXaH13M HOro
3aXMCTy, a BIANOBIIHO W JOCTYMHOCTI TaKoro 3axucTty € pizHuM. OTxe, B
3QJIEKHOCTI BIJ] TOTO, HOCIEM SIKOTO THITY IpaBa € 0co0a, M0 3BEPTAETHCI 3a
3aXMCTOM B aJMIHICTPATUBHO-IOPUCAMKIINHOMY TOPSJIKY — Takuid MeXaHi3M
peanizalii nmpaBa Ha JIOCTyN nepeAdadeHuii HopMaMu aAMiHICTPATUBHO-TIPABOBOTO
Ta aAMIHICTPATUBHO-TIPOLIECYAIIBHOTO 3aKOHY.

3 MOSIBOI0 HOBHX COIlIaJIbHUX 1HCTUTYTIB 3’ ABJISETHCA MOTpeda PO3IIUPEHOTO
TAyMa4eHHs KOHIIENIi Cy0’€KTiB TpPaBOBIAHOCHMH HaBITh HE 3 TO3HUII iX
kiacugikamii, a 3 ypaxyBaHHSIM YMHHUKIB, SIKI BIUIMBAIOTh 332 CaMy MOJIUBICTh
CKOpPHUCTATHCSl 3aXMCTOM B pI3HUX TMPaBOBUX crocobax, (opmax, ymoBax,
o0CTaBHHAX Ta CTaAisIX PO3IIIAY aAMIHICTPATUBHOI CIIPABH.

B mnepmry depry, HeoOXiJHO 3BEpHYTHM yBary Ha (i10coChbKO-TIpaBOBHIA
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KOHTEKCT CIIBBIJHOLIEHHS PI3HUX KaTeropiii cy0’e€KTiB MpaBOBITHOCHUH, SKi
B)KMBAIOTHCS B HOpPMax YMHHOTO 3aKOHOJABCTBA Ta, BIAMOBIAHO, copmyBaTh
HaWOUIBII ONTUMaNbHE OayeHHS 3 TO3WINI KWOro aJMiHICTPAaTHUBHO-TIPABOBOTO
KOHTEKCTY.

Cr. 8 Koucrutymii VYkpainu, mepemdadae, 1m0 3BEpHEHHS 10 Cyay 3a
3aXUCTOM KOHCTUTYIIMHHUX MpaB 1 CBOOO JIOJUHU 1 TPOMasiHUHA Oe3M0cepeHbO
Ha migctaBl Koncrutyuii Ykpainu rapantyerses [7]. Y gaHOMy BHMOAJKY, Cy0’€KT
«WoouHa» € yocoOJeHHSIM Oyab-sikoi (i3udHOi 0cOOM y Hai3arajibHIIOMY HOTO
dopmymoBarHi. [lpm  mpoMmy, 1me 3a TpaguIli€l0 PHUMCHKOTO  TIpaBa,
CJIOBOCTIOTYYEHHSI «JIFOAMHA 1 TPOMAJTHUH» HaJeXaTh J0 [HUBLIICTUYHOTO BUMIPY
ocobm (Bin JIaTHHCHKOTO Persona). B Tii ke 4. 1 c1. 24 I{uBiabHOrO KOJEKCY
VYKpaiHu BU3HAYEHO, L0 JIOAMHA AK YYACHUK LMBUIBHUX BIJIHOCUH BBAXAEThCS
¢b13uunoI0 0co6010 [16]. Jlam [uBuibHMI KOJEKC YKpaiHU BU3HAYAE 3MICT Ta 00CAT
npaBocy0’ekTHOCTI (i3uuHux ocid. P.O. Credandyk TakoX BBaxKae, 110 MOHSATTS
WIIOMHAY» € 3arajbHUM, CIIUIBHUM Ta 00’ €THYIOUUM IS KaTeropii «ocoba» Ta
«OCOOHCTICTHY, SKI BIIUIOMY MOXIIHABO YHI(IKYBaTH IIiJI TEPMIHOM «EIMHHMA
cy0’exT mpasay [15, c. 184].

Ha nam nmornsiz, 3 mo3uilii mpaBOBOrO 3MICTY, MOHSTTS «JIIOJIMHAY», «0C00ay,
«OCOOMCTICTHY, «IHAMUBIA» € CXO0XHMH, BTIM (P1710c0(CHKO-TIPABOBHI KOHTEKCT
KAaTeropii <«JII0JIMHA» OXOIUIIOE HAWBUILY COUIAJbHY I[IHHICTh JIIOJUHU SIK
COLIIAJIBHOI 1CTOTH Ta SIK YYaCHHUKa MPaBOBIIHOCUH. BogHouac kareropii «dizuyHa
oco0ay, «topuauyHa 0co0a» B KOHKPETHUX MPABOBITHOCHHAX HAJILJICHI CYKYITHICTIO
npaB, OOOB’A3KIB Ta BIANOBINAIBHOCTI, MIO J1a€ MOXJIMBICTh OINEPYBaHHS
3a3HAYEHUMU KaTeropisMH 1 B MPaBOBY MPOLIEC.

Bosxk I1.B. ssascae, wo y Kogekci aiMiHICTPaTUBHOTO CYAOYMHCTBA YKpaiHU
TepMiH «(di3u4Ha 0c00a» BUKOPUCTOBYETHCS y THX CTATTAX, B SIKUX MOTPIOHO
KOHKPETU3YBaTH MPOLIeCyabHi J1i CTOCOBHO IUX OCI0, HAa BIAMIHY BiJl FOPUAUYHUX
oci0. 3 4oro BUIUIMBAE, IO KaTteropis «¢izuyHa oco0a» € OUIbII HIUPOKOI 3a
3MICTOM, HDK Karteropis «rpomagsuun» [1, c. 16- 17]. Ha xopucts
YHIBEpCAJIBHOCTI B)XMBaHHS KaTeropii «¢i3uyHa/lopuandHa o0coba» CBIIYUTH
3aKJIaICHUd TeBHMM Hallp MPaBOMOYHOCTEH, sIKI 1AEHTHU(IKYIOTh 1 BOAHOYAC
y3arajibHIOIOTh YYaCHUKIB BIIHOCUH aJMIHICTPATUBHOTO CIOPY, CTBOPIOIOYM PiBHI
YMOBH $IK y IUTaHHS 3BEPHEHHS J0 CYAY, TaK 1y BIIHOCHHAX CYJOBOT0 PO3TIISY 13
cyO’€KTaMU BJIAJJHUX MTOBHOBAKEHb.

BpaxoBytoun crnenudiky BIAHOCHUH HEpIBHOCTI aJMIHICTPATMBHOIO IpaBa,
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yCiX YJaCHUKIB 3a3HAYCHUX BITHOCHH MOXJIMBO KJIACU(IKyBaTU HA NPUBAMHUX Ta
nyoniyHux 13 O3HAKOIO BIACYTHOCTI Ta HAsABHOCTI BIAJHUX ITOBHOBAaXKEHB
BiJIIOBITHO.

Bupuaroun mpupoay 3BepHeHHs g0 myOmiyHoi aaminictpamii, H.IL
KameHcbka BHOKpEMITIOE HACTYITHUX CYyO’€KTIB MpaBa Ha 3BEPHEHHA: (PI3WYHHUX Ta
IOPUAMYHUX OCI0, HE HaAIICHUX BIAJHUMU TOBHOBAKEHHSMHU Ta SKI HE
3HAXOMATHCS y MIAMOPSIAKYBaHHI TyOmigHOi amminicTpamii [4, ¢. 131], ToO6TO €
AaBTOHOMHHMMH B aCIEKTI IMy0JIIYHOTO Cy0’€KTUBHOTO MpaBa.

Muxaiino O.M. cepen IHIMUX CyO’€KTIB aaMIHICTPaTUBHOTO IpaBa
BHOKPEMITIOE OC10, SIKi BIZICTOIOIOTH B a/IMIHICTPATUBHOMY IPOIECi OCOOUCTI MpaBa
Ta 3aKOHHI IHTE€pEeCH. Y MPOBAKEHHIX Yy cepl yrnpaBiaiHHA 0co0aMH, sIKI MarOTh
IHTEpeC y CIpaBl, BUCTYNAIOTh I'POMAJISIHU, MIANPUEMCTBA, OpraHi3aiii, yCTaHOBH,
3aKJau, He3alexkHo BiJl GopmM BiacHOCTI ((pizuuna abo ropuauyHa ocoda) [11, c.
132]. LikaBorw € iges kimacudikamii T.O. Mauenuk, sika 3a CTylleHEM yd4acTl y
nyOJIYHOMY YIpaBJIiHHI BUOKPEMIIIOE KAaTEropito Cy0’€KTIB, UMi IHTEPECH 1 MpaBa
N1JUISITAI0Th pealti3allii 1 3aXUCTy B yOJIIYHOMY  YIPAaBIIIHHI. O0’eqHaBIIN
MO>KJIMBICTh peaizalii IpaB Ta 3aXUCTy BOAHOYAC, BUCHA MPOIOHYE JI0 L€l Tpynu
BIJIHECTH: TPOMAJISIH, 1HO3EMIIIB, 0C10 O3 rpoMaJsiHCTBA, O1KEHIIIB, MiANPUEMCTBA,
YCTaHOBH, OpTaHi3allii, rpoMaachki 00’ equanus) [9, ¢. 92].

HemoxmBo He BIAMITUTH Kiacudikaliiio Cy0’€KTIB MpaBa Ha JIOCTYH O
aJMIHICTPaTUBHO-IOPUCAUKIIHHOTO 3aXHUCTY 3a ocobausocmamu
aominicmpamusHoi  npagocyb’‘ekmuocmi,  TOOTO,  MOMJIMBICTh  (PI3UYHHX,
IOPUIMYHUX OCI0O MaTh aaMIHICTPATUBHI IIpaBa, HECTH OOOB’SI3KM Ta OyTH
MIJJJAHUM aJIMIHICTpaTUBHIN BIJNOBIAAIBHOCTI. be3 HMX CKIAJHHUKIB Y4acTb Yy
BIJIHOCMHAX a/IMIHICTPAaTUBHOIO MPaBa HE MOXKE MaTH MICIE B3araJi.

JluHamika TIEepeoOpieHTYBAaHHS I[IHHOCTEW Ta 1aed (Quiocodii BIAHOCHH
aJIMIHICTPaTUBHOTO MpaBa BiJl BEPTUKAIBHUX 3 >KOPCTKUM MIAMNOPSIKYBaHHSIM B
TOPU30HTaJIbHI, TOOTO, BITHOCMHU PIBHOCTI, AU(PEPEHIIIIOBAHOT Y4acTl, B3a€EMHOCTI
Ta MapTHEPCTBAa — CTBOPIOE He(opMaibHI YMOBHU MOSBH «HOBUX» THUMIB 0cCi0 13
HAJIEXHOI M MpaBOCyO’€KTHICTIO. SIKIIO paHille, 3a KJIACUYHUM YSIBIICHHS, B
AKOCT1 (PI3MYHUX OCI0 SK 1HAMBIAYaJbHUX CYO’€KTIB aJMIHICTPATHBHOIO IpaBa
BUOKPEMJTIIOBAJIM O3HAKy TI'pOMAJIHCTBa (TpoMajisiHu, ocoOu 0e3 TpomMajsiHCTBa,
0CcOo0M 13 MOJBIMHUM I'POMAISTHCTBOM) Ta BIK (MIOBHOJITHI Ta HEMOBHOJIITHI), TO BXKe
ChOTOJIHI TMOBHOIIIHHO MIPKYIOTh MpPO OOCAT MpaBOCyO €KTHOCTI (I3UUYHUX OCIO

nianpuemiiB. Hanpuknan, 1.O. NaBpuioBa Mipkye IMpo KOHCTPYKIIIIO MPABOBOTO
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crarycy ¢i3uaanx ocio- miampuemiiis [2], a C.B. Hamobko Bu3Hauae 0coOIMBOCTI
¢b13MyHUX OCIO-MANPHUEMIIIB K CYO €KTIB aJMIHICTPATUBHOI BIAMOBIJAIBHOCTI y
dinancoBiit cdepi [12]. Cxokoro 3a MpHUPOAOI0 CAMOCTIMHOTO CTaTyCy CyO’ €KTa
mpaBa Ha JOCTYNl MOXYTh HaOyBaTH W 1HII (i3W4HI OCOOHM, BCTyHaro4u B
ocoOymBHUi BUA MyOMiYHUX YM MPUBATHUX BigHOCWMH. Hampuxman, 3rigHo cT. 281
Kozgekcy aaMmiHICTpaTUBHOTO CyJOYMHCTBA YKpaiHW, OprasizaTop (opraHizaTtopu)
300piB, MITUHTIB, TOXO/IIB, IEMOHCTpAIIii UM 1HIIUX MUPHUX 310paHb MalOTh MPABO
3BEPHYTHUCS JI0 aJAMIHICTPATHBHOTO CyAy 3a MICIIEM IMPOBEACHHS IUX 3aXOIiB 13
MIO30BHOIO 3a5BOIO MPO YCYHEHHS MEPEIIKO]] Ta 3a00pOHY BTpYUYaHHS y 3A1HCHEHHS
mpaBa Ha CBOOONY MUPHHX 310paHbh 3 OOKy OpraHiB BHKOHABYOi BJIaJid, OPraHiB
MICLIEBOTO CAMOBPSIyBaHHs, MOBIJOMJIEHHX MPO MPOBEACHHS TaKUX 3axoiB [5].
TakuM 4YMHOM B JIaHI KaTeropii crpaB Cy0’€KTOM MpaB Ha JOCTYII € cheyianbHull
cy6’exm — (i3uyHa 0coda OpraHi3aTop MITHUHTIB, SIKH BHCTYIA€ TTOCEPETHUKOM Y
peanizailii cy0’€KTUBHOTO (OCOOMCTOr0O HEMaWHOBOrO) MpaBa IHIIUX (PIZUUHKUX
oci0.

3rigHo 4. 1 ct1. 276 Konekcy aaAMiHICTPaTUBHOTO — CYJOYMHCTBA VYkpainu,
creniaJbHuM Cy0’€KTOM MpaBa Ha JOCTYI JO 3aXUCTy MpaBa Ta IHTEPECIB y cPepi
BUOOPIB Ta peepeHAyMiB, a came, OCKaApKEHHS /i1 4i Oe3/isIIbHICTh KaHAUAATIB,
iXHIX JOBipeHHX o0ci0, mapTii (OJ0Ky), MICIIEBOI OpraHizaimii mapTii, IiXHIX
MOCaJ0BHUX OCI0 Ta YIIOBHOBAaXXEHUX OC10, 1HIIATUBHUX IPyI pedepeHayMy, HIINUX
CyO’€KTIB 1HILIIOBaHHS pedepeHayMy, OQIUIHHMX CHocTepiradiB BiJg Cy0’ €KTIiB
BUOOPUOTO MPOILIECy, U0 NOPYIIYIOTh 3aKOHOJAABCTBO IIPO BUOOPHU UM pePepeHIiyM,
MOXKYTh BUKIIFOUHO OYTH KaHIuAaT, naptis (0J0K), MicLieBa opraHizalis napTii, ki
€ cy0’eKTaMU BiAMOBIIHOTO BUOOPUYOTO MPOILIECy, 1HILIaTUBHA Ipyna pepepeHaymy,
1HIII1 Cy0’€KTH 1HIIitOBaHHA pedepeHaymy [S].

Ockap)KeHHS KaJpOBUX PIllIeHb JIEPKAaBHUMHU CIY>KOOBISIMH € TaKOX THM
YUHHUKOM, IO BIUTMBA€ Ha JOCTYIHICTh MpaBocyAns. Hampuknan, nmpuidHATTA
rpoMajisiH Ha yONIYHy Cy*O0y, 11 MPOXOKEHHS, 3BUIHEHHS 3 MyOJI1YHOI CITy>KO0u
— € KaTeropi€ro BIAHOCHUH, Y4YacTh y SIKMX MOXYTh OpaTH TUIBKM OCOOM JepikaBHI
CITy>K00BIII a00 CIIyKO00B1 OCOOM-KaHIUJATH Ha IOCAJAM B OpraHax JAep>KaBHOI
Binaau. Pazom 3 mum, ais ciay»k00BuX 0ci0, skl y 3HauYeHH1 3akoHy Ykpainu «lIpo
3ano0iraHHs KOpyMIlii» 3aiMaroTh BIANOBIJAIbHE Ta OCOOJIMBO BiAMOBIIATLHE
CTaHOBHIIIE, 3T1AHO 4. 6 cT. 12 Koaekcy aqMiHICTpaTUBHOTO CYy/IOYMHCTBA Y KpaiHU,
npUTaMaHHa 1HIA TpoUeaypa AOCTYMY A0 NPaBOCYIAs, OCKUIbKH 32 TaKUX YMOB

pO3IJISiT CKapr BiAOYBaeThbCA B 3arajilbHOMy MOPSAKY BIAMIHHOMY BiJ pO3IIISILY

31


https://zakon.rada.gov.ua/laws/show/1700-18

AKTyaabHi npobaemun NpaBo3HaBCTBA 2017 Nol 1.2

HE3HAYHUX CIOpIB. 3a aHAJOTIYHUM MPHUKIAJOM MOKHA BHOKPEMHTH HACTYIIHI
cremiasibHl OOCTaBMHU, SIKI BHU3HAYAIOTh CIELIAJIbHOTO Cy0’€KTa JOCTYIy [0
aJIMiHICTPaTUBHOTO CYJOYMHCTBA: HeEMpale3faTHi TrpoMaasHu, (i3udHi 0coow,
SKUM TIPUCBOEHO CTAaTyC MUTUHH BifHHM, 0COOH, SIKi 3asABJSIOTH MPABO HA COIliaIbHI
BUIUIATH, MJIBTH, JOMOMOTY — JOCTYII 3a MPaBUJIaMH CIIPOIIEHOTO MPOBAXKEHHS Ta
0e3 000B’SI3KOBOTO 3allydeHHS aJBOKATIB, OCOOW, Yy SIKHX BHHHK CIHIp IIOJ0
NEPETUHY KOPAOHY Ta OCTYIY IO THMYAaCOBO OKYIOBAaHOI TEPUTOPIi — JOCTYM 3a
IpaBWJIaMU  CHPOILEHOTO TMPOBAKEHHS Ta 0e3 O0O0O0B’SI3KOBOTO  3aTy4YCHHS
aJIBOKATIB; TNpPHUBATHI BUKOHABIll Ta OCOOM, SKI 3alydalucs [0 MPOBEIACHHS
BUKOHABYMX [ — JOCTym [0 aaMIHICTPaTUBHOI IOCTHII 3a TMpaBUIAMHU
0COOJIMBOrO MPOBAPKEHHS; 1HO3eMII Ta 0coOM 0e3 rpoMaasHCTBAa — JIOCTYI 3a
paBuUiIaMd OCOOJIMBOrO TMPOBAKEHHS IIOAO OCKapKEHHS pIlIeHb Mpo iX
IIPUMYCOBE IMIOBEPHEHHS B KpaiHy MOXOJ)KEHHS a00 TPETIO KpaiHy, a TAKOXk MO30BHI
3asiBU LEHTPAJIBHOIO OpraHy BUKOHABUOl BJaJM, IO 3a0e3leuye peanizauiio
JIEp’KaBHOI TMOJITUKKA y cdepi Mirpaimii, HOro TepUTOpIaJbHUX OpPraHiB 1
NIAPO3AUIIB, OpPraHiB OXOPOHU JIEPKABHOTIO KOpJIoHYy abo CnyxOu Oe3neku
VYkpainu mpo npuMycoBe BUABOPEHHS 3a MEX1 YKpainu [5] Towo.

Oco0OsMBHI CTaTyC HAJIECKUTh Kepi@HUKY MIANPUEMCTBA, SKUWA HECE MOBHY
IOPUIMYHY BIANOBIIANBHICTD Y c(hepi MpaBOBOi IIsIILHOCTI FOPUAUYHOI ocodu. Tak,
3rigHo 3 4. 3 cT. 55 Kogekcy aagMiHICTpaTUBHOIO CYIOUYMHCTBA Y KpaiHH, IOpUIAYHA
ocoba Oepe yyacThb y cCOpaBl 4epe3 CBOro KepiBHHKa a00 ujeHa BUKOHABYOTO
opraHy, yOBHOBa)XEHOTO JIISATH Bij i1 (0ro) iMeHi BIAMOBIAHO 0 3aKOHY, CTATyTYy,
MOJIOKEHHS (CaMOMNpPEACTAaBHUIITBO IOPUIUYHOI 0cOOM), ab0o uepe3 MpeacTaBHUKA
[5]. Otxe, kepignuxy HaJICKUTh MAHAAT y4yacTl Yy 3aXUCTI IHTEPECIB IOPUIAUYHOI
ocoOM Ha BIAMIHY BIJl IHIIMX THUIIB MPEICTABHUKIB, 110 JAIIOTh Ha TiJCTaBi
JOBIPEHOCTI. 3aBASKH I[bOMY MOXHA CTBEpIKYBAaTU MPO HAsBHICTb OCOOJIMBO
aJIMIHICTPAaTUBHO- MPOLECYAbHOI TPABOCYO’ EKTHOCTI KEPIBHUKA.

3rigHo cr1. 43 Kojekcy aaMiHICTpaTUBHOTO CYJOYMHCTBA YKpaiHW, MOXKHA
BUOKPEMUTH HACTYIHI BUAM CyO’€KTIB MpaBa Ha JOCTYN IO aJAMIHICTPaTHUBHOL
IOCTHUIIII 32 O3HAKOIO0 aJMIHICTPaTUBHOI MPAaBOCYO €KTHOCTI: TPOMAJSIHU Y KpaiHu;
1HO3eMIIl; ocobu 0e3 TrpoMaasHCTBA; MIANPUEMCTBA, YCTAHOBHM, OpraHizaiii
(ropuauyHi ocoOu); Gi3uyHl 0COOH, K1 JOCSATIM MOBHOJITTS 1 HE BU3HAHI CYJOM
HeJle3MaTHUMU; (i3UYHI OCOOM 1O JOCATHEHHS BIKY Y cClopax 3 MpUBOILY
My0JIIYHO-TIPABOBUX BITHOCHH, Y SIKUX BOHHU BIAMOBIIHO 0 3aKOHOJIABCTBA MOXYTh

CaMOCTIITHO OpaTH y4acTh, MPEJCTABHUKH (B OKPEMHX BHIIaJIKax) TOILO.
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3aKOHO/MABCTBO TPO OCKAap)KEHHS BUMArae BiJ Cy0’€KTa OCKapKEHHS
OOTpYHTYBaHHSI TOTO, IO pimieHHs, Ais (Oe3MisUTIbHICT) y cdepl ympaBiIiHCHKOI
nisibHOCTI: (1) mpu3Benu 10 MOPYIICHHS MpaB 1 3aKOHHUX 1HTEPECIB YM CBOOO
rpoMajsiHiHa (Tpynu TpomaasiH), (2) CTBOPWIM TMEPEIIKOAW IS 3IIMCHEHHS
TPOMAJISTHUHOM HOTO MpaB 1 3aKOHHUX 1HTEpeciB 4u  cB0OOOJ; (3) HE3aKOHHO
MOKJIAJIK Ha TPOMAJITHUHA SIKI-HEeOyIb 000B'SI3kM a00 MOro HE3aKOHHO MPUTATHYTO
n0 BignmoBimasbHOCTI [14]. AHANOTIYHO TIOJIOKEHHSM 3aKOHOJABCTBA PO
aZIMIHICTpaTUBHUM CYJOBHIl TpOIEC, B HOPMax 3aKOHOJABCTBA IMPO 3BEPHEHHS
MOJKJIMBO BHOKPEMHUTH CIEIIaTbHUX CYO’€KTIB JOCTYIy OO OCKapkeHHs. Tak,
srigHo  ¢t. 16 3akony  Ykpainu «IIpo 3BepHeHHS rpomajsH» ckapru I'epois
Pansucekoro Coro3y, I'epoiB Cowmiamictuynoi [lpami, oci®0 3 1HBaNiJAHICTIO
BHACIIJIOK BIMHHM PpO3MISAAIOTECA MEPIIMMHU KEPIBHUKAMH JIEPKABHUX OpraHiB,
OpraHiB MICLIEBOTO CaMOBPSAIYBaHHSA, NIANPUEMCTB, YCTAaHOB 1 OpraHizamii
ocobwucto [14].

He3Baxaroun Ha BIIHOCHO TpUBAJIE ICHYBaHHS, €(EKTUBHICTh Ta JI€BICTh
3akony Ykpainu «IIpo 3BepHEHHS TrpomajsiH», B acHeKTl PIBHOI JOCTYIHOCTI
IHIIMX KaTteropiil (izuyHux oci0 K CyO’€KTIB IpaBa Ha OCKAap)KEHHS, CIiA
KOHCTaTyBaTU HAsIBHICTh CYTTEBOTO 1HCTUTYIIHHOTO Henomiky. Tak, y IlpeamOyii

no 3akoHy Ykpainu «lIpo 3BepHEHHsS TpoMaasH», 3a3HAYEHO, IO L 3aKOH

peryJitoe MHUTAaHHS MPAKTUYHOI peanmizallii rpomMaasHamu (niokp. muor) YKpaiHu
HagaHoro iM KoHcTuTyli€ro YKpaiHu mpaBa BHOCUTH B OpraHu JEp>KaBHOI B,
o0'eqHaHHS TPOMAJSH BIJMOBIIHO 1O iX CTaTyTy MPOMNO3MULII MPO MOJIMIIEHHS iX
JUSTBHOCTI, BUKPHMBATH HEJOJIIKM B POOOTI, OCKap:KyBaTH /il MOCaJA0BHX OCIO,
JepKaBHUX 1 TpoMajZCbkuX opraniB [14]. HatomicTh ockap:keHHs pilleHb, ik Ta
O€3IsIbHOCTI TOCaAOBUX OCIO (DI3UYHUMH OCI0- 1HO3EMIIMH Ta IOPUIUYHUMHU
0co0aMM HE 3HAUIILIO CBOTO 3aKPIMJICHHS.

BucnoBku. Otxe, cy0’ekTH mpaBa Ha JOCTYN [0 aJAMIHICTPaTHBHO-
IOPUCIUKIIMHOTO 3aXWCTy — 1€ I1HAWBIAyallbHI a00 KOJEKTUBHI YyYaCHUKHU
aJIMIHICTPaTUBHUX NPABOBIAHOCHH, SIKi, peai3yloud CBOI TrapaHTii e(heKTUBHOTO
3aXUCTy Ta, OyIyuyd HAAUIEHUMH aJMIHICTPATUBHOIO MPAaBOCYO’ €KTHICTIO,
3BEPTAIOTHCS /10 KOMIIETEHTHOTO OpraHy aJMIHICTPAaTUBHOIO OCKap>KeHHS a0o
aJMIHICTPAaTUBHOTO CYAy 3 METOI 3aXHCTUTH CBOi IpaBa, CBOOOJM Ta 3aKOHHI
1HTEepeCcH y BITHOCHHAX 13 Cy0’€KTaMu BJIaJHUX MTOBHOBAYKEHb.

®aKkTUYHO, HA CHOTOJIHI MPOIEAYPHUM MOPSAIOK OCKAPKEHHS i MOCaT0BUX

oci0 okpiM 3akoHy VYkpainu «[Ipo 3BepHEHHsS TpOMaJsiH» BPETYJIbOBAHUI B
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CHelialIbHOMY 3aKOHOJaBCTBI abo ¥ y BIZOMUOMY HPaBOBOMY  IIOJI.
HeynidikoBaHiCTh, HEBU3HAYEHICTh Ta HECUCTEMHICTh MPOLEAYPH OCKApKEHHS Hiif
Ta pilleHb CyO’€KTIB BIAJHUX MOBHOBAXEHb B aMIHICTPAaTUBHOMY MOPSAKY
HErpoMaJsiHaMi YKpaiHU Ta IOPUIAYHUMU OCOOaMM 3aJUIIAE€TBCS MO LEH dYac
OOMI0YMM MUTAHHSM SIK JJI1 3aKOHOAABIIS, TaK 1 ISl 3a3HAYEHOT KaTeropii cyo’ €KTiB
OCKap)KEeHHsI. 3 ypaxyBaHHSIM HEOOXITHOCTI 3a0e3MedeHHs] PiBHOI JOCTYITHOCTI J0
3aXUCTY B aJMIHICTPAaTUBHOMY MOPAIKY YCIX Cy0’€KTIB IpaBa Ha 3aXUCT, BBAXKAEMO
3a HeOOXiJHE B MallOyTHbOMY AJMIHICTPAaTUBHO- IPOLEAYPHOMY KOACKCI YKpaiHu
nependauuTH  MEXaHI3M 3BEpHEHHS JI0 KOMIIETEHTHHX CYO’€KTIB BJIaJHUX
MOBHOBAYKEHb, SIKI CBOIMH PIIICHHSIMH MOXYTh BITHOBUTH MOPYIIEHE, OCIIOPIOBAHE,

HEBHM3HAHE NPABO B MOPSIAKY aIMIHICTPATUBHOI CKapry.
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YK 347
Ilempo 3acmaenuii
acnipaum Kageopu YusiibHo20 npasa i npoyecy
Tepuoninbcoko20 HAYIOHATLHO2O
E€KOHOMIYHO20 YHI8epCUmemy

BU/IN BIAITOBIJAJBHOCTI 3A HIOPYHWEHHSA JOTI'OBIPHUX
30Bb0OB'SAI3AHDb ITPO HAZJAHHS ITOCJIYT

Y cmammi euceimneno ocobaueocmi 3acmocy8amHsi 3ax00i8 YUBLIbHO-
npasoBo2o pe2yniosants Wooo OOPICHUKIE 3a 002080pOM NPO HAOAHHS NOCTYe.
30iticneno awmaniz pisHUX 6uUdi8 BIONOBIOANLHOCMI 34 NOPYULEHHS O0208IPHUX
30008 ’s3aHb Yy cepi Hadanus nocaye. Oxapakxmepu3o8aHo Npaseosi HACIIOKU
HACMAHHS BION0BIOANLHOCHI 3a NOPYUEHHS 00208IPHUX 30008 "SI3AHb 3A/IEAHCHO B0
it 6uoy ma gpopmu.

Kniwwuosi  cnosa.  yusinbHo-npagosa  iON0GIOANbHICMb,  00208IPHI
30008’93aHHs, 00208ip NPO HAOAHHA NOCAYe, NOPYULeHHS 30008 53aHb, 6UOU
8I0N06I0ANLHOCMI.

3acraBubiii II. P. Buabl oTBeTCTBEHHOCTH 32 HapylIeHHe 0TOBOPHBIX
00513aTEJILCTB 0 MPEI0CTABJIEHUM YCJIYT.

B cmamve oceewenvt ocobennocmu npumeneHus mep 2PaNCOAHCKO-
npasoBoco pe2yiuposanusi N0 O0JHCHUKO8 NO 002080pY O NPeOOCMABIeHUU YCLye.
Ocywecmenen aHamu3 pasiudHulX U008 OMBEMCMBEHHOCMU 3d HApyuleHue
002080pHbIX 00s13amenbcms 6 cghepe npedocmasienus ycaye. Oxapakxmepu3o8anvl
npasogvle NOCIeOCMBUss HACMYNIeHUsT OMBEeMCMBEHHOCMU 34  HApyuleHue
002080pHBIX 0053AMENbCME 8 3ABUCUMOCIIU OM ee 8U0A U (hOpMbL.

Knioueevle cnosa: epajrcoancko-npasosas 0meemcmeenHocns, 002080PHbLE
obs3amenvbecmed, 002080p 0 NPeOOCMABIeHUU YCaye, HapyuleHue 0053amenbCcms,
BUObI OMEEMCMEEHHOCIU.

Zastavnyi P. Types of liability for violation of contractual obligations on
providing services.

The article highlights the peculiarities of the application of measures of civil
law regulation against debtors under a service contract. Different types of liability
for breach of contractual obligations in the sphere of services are analyzed. The
legal consequences of liability for breach of contractual obligations, depending on
its type and form, are described.

Keywords: civil liability, contractual obligations, service agreement, breach
of obligations, types of liability.

IlocranoBka mnpodjemu. J[uHaMiuHUNA PO3BUTOK EKOHOMIKH CHpHUSIE
BUHUKHEHHIO HOBUX TMPaBOBUX (OpM Ta MIIXOMIB JO MOOYJOBH JTOTOBIPHUX
BIIHOCWH. BinTak, 3aKOHOIABCTBO IIOBUHHO BIJIMOBIJATH BHUMOTaM dYacy Ta
noTpedaM CycHiIbCTBA, OCOOJIMBO IOJO 3aXHUCTy MAWHOBUX 1 HEMAWHOBUX IpaB
YYaCHHKIB IMBUIBHUX TPABOBIAHOCHH. BiAMOBIMaNbHICTH 32 MOPYIICHHS
JIOTOBIPHUX 3000B’SI3aHb € OJHUM 3 BaXKJIUBHX AaCMEKTIB IHUBIILHO-TIPABOBOIO
PETYIIOBaHHS CYyCHUIBHUX BIJHOCHH, IO 3a0e3medye OXOpPOHY Ta 3axHCT IpaB
CTOpiH. BakiuBUM B IOpUJIMYHINA Haylll € MUTAHHAM BUJIB BIJNOBIJAIBHOCTI 3a
MOPYIICHHS YMOB JOTOBOPY MPO HAJAaHHS IMOCTYT, JOCTIDKCHHS iX XapaKTepHUX
O3HaK Ta 0COOJIMBOCTEH 3acTocyBaHHs. LlMM MUTAHHSAM MPUIITIEHO JOCUTH OaraTo
yBaru, OJIHaK, MPAaKTHKA BUPILICHHS CIOPIB Y cepl HaJlaHHS MOCIYT 3aTUIIAETHCS
HEOIHO3HAYHOIO.
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AKTyallbHICTh JOCHIJDKEHHSI 00yMOBIJIEHAa HEOOXIHICTIO JE€TAIBHOTO aHaI3y
pI3HUX BH[IB BIAMOBINAJIBHOCTI 3a TMOPYIICHHS JOTOBIPHUX 3000B’A3aHb Ta
ocoOMBOCTEN 1i 3aCTOCYBaHHS MIOJO MOPYIIEHb YMOB JOTOBOPY MpPO HaJaHHSA
MOCIIYT.

Ctyninp  gociilkeHHst JaaHoi  TemH.  JlochimKeHH,IM  THUTAHHS
BIIMOBIAAIBHOCTI 3a TOPYIIEHHS JOTOBIPHUX 3000B’s3aHb MNPHUCBAYCHI TMIparli
C.M. bepseno, M.I. Bparincbkoro, C.M. Bbparycs, B.B. Bitpsincbkoro,
B.II. I'pubanosa, O.B. [Izepu, O.C. lodde, I.C. Kanzadaponroi, H.C. Ky3nenonoi,
H.B. ®enopuenko Ta iHy,.

Metoro crarTi € 3’scyBaHHS ~ OCOOJIMBOCTEH  OKpeMUX  BUJIB
BIJIMOBIAIbHOCTI 3a TOPYIICHHS JOTOBIPHMX 3000B’si3aHb y cdepi HagaHHS
MOCJIYT.

Bukiaa ocHoBHOro marepiany. BianoBimanpHICTP 3a THOPYLICHHS
JIOTOBIPHUX 3000B’s13aHb CTAHOBUTH OCHOBY CTaO1IBHOCTI IPABOBITHOCHH, @ TaKOX
HAJIEKHOTO0 BUKOHAHHS CTOPOHAMH CBOiX 00OB’S3KiB, IO 3a0e3Ieuye OXOPOHY Ta
3aXUCT MpaB CTOPiH AOToBOpY. L{MBLIBHO-TIpaBOBa BIAMOBIJAIBHICTh BU3HAYAETHCS
K HETaTMBHA peakilis Jep’KaBU Ha MPABOMOPYIICHHS, IO BUSBIAETHCS Yepe3
3aCTOCYBaHHA 10 OOp’KHUKa MependadyeHuX 3aKOHOM a0o0 JIOrOBOPOM CaHKIIINA Ta
CIPUSHHI BITHOBJICHHIO TOPYIICHUX IPaB.

B ropuanuHiii Hayli HUBUILHO-TIPABOBY BiAMOBINANBHICTD MOIUISIOTH HA BUIU
3a PI3HUMH KPUTEPISIMU PO3MOJLTY. 30KpeMa, 3a IHCTUTyTaMU IUBLILHOTO MpaBa
pPO3pI3HAIOTh IHCTUTYT JOTOBIPHUX 3000B’s3aHb Ta I1HCTUTYT HEJIOTOBIPHHUX
3000B’s13aHb. B 3amexxHOCTI BII CYO’€KTIB BIANOBIAAIBHICTD MOXeE OyTH
IHAMBIYAJIbHOIO 200 CIUIBHOIO, BIATaK 3a XapakKTepoM IMOAULY BIANOBIIATBHOCTI
MDK KiJJbKOMa IPaBOMOPYITHUKAMH BHOKPEMJIIOIOTh YacCTKOBY, COJIJIapHY 1
cyOcuaiapHy BIJMOBIIAIBHICT. 3aJI€KHO BiJl pO3MIPIB 1 00CATY BiANOBIIATBHICTh
OyBae moBHa, OOMEKeHa, MiJABUIIECHA. TakoX MOAUIAIOTH 3a IHIIUMU KPUTEPISIMH,
MpOTE€ BAKIUBO BUIUIMTH PO3MOAUT 3aJIEKHO BiJ MIJACTaB 3aCTOCYBaHHS
BIJINOBIJIAJILHOCTI, a CaMe JJOTOBIPHY 1 HEJIOTOBIPHY BiAMOBIAATBHICTb.

FOpunnyHe 3HaYeHHS MOMAUTY BIAMOBINAIBLHOCTI HA JIOTOBIPHY 1 HEIOTOBIPHY
pO3KpUBa€ThCs y (opMax Ta TMiJICTaBaxX iX 3aCTOCyBaHHs. Tak, HEJOTOBIpHA
BIIMOBIAANBHICTh BU3HAYAIOTHCSA 3aKOHOM, a YMOBOIO ii HAcCTaHHS € 3aIroIsTHHS
0cob1 abo ii MaiiHy MIKOJW, HE TOB’S3aHOI 3 HEBUKOHAHHSM a00 HEHAJCKHUM
BUKOHAHHSIM  JIOTOBIpHUX  3000B’s3aHb. ToOTO Mae  Miclie  BUMHCHHS
MPaBOTIOPYIICHHS, SKE TMOJSATaE B MPOTHIPABHOMY IOPYIIEHHI a0COIIOTHOTO
Cy0’€KTMBHOIO MpaBa B pe3yJbTAaTi 3aMOJiSHHS IIKOAW YYaCHUKAM IUBUILHUX
NPaBOBIJHOCHH, a caM€ iX OCOOMCTMM IpaBaM Ta iHTepecam. B Toil uac sk
3aCTOCYBaHHS JIOTOBIPHOI BIJMOBIAAJIBHOCTI BU3HAYAIOTHCS SK 3aKOHOM, TakK 1
yMOBaMH JI0TOBOPY. I, BIAMOBIAHO, MiJICTABOI0 HACTAHHS TAaKOi BIJMOBIAAIBHOCTI €
MOPYIICHHS YMOB JIOTOBODY.

BaxxnuBoio  03HaKOKO  JIOTOBIPHOI  BIAMOBIAAJIBHOCTI 32  MOPYIICHHS
3000B’s13aHb 3a JIOTOBOPOM IPO HAJAHHS MOCIYT € T, MO il BAHUKHEHHIO 3aBXKIU
nepeaye yKIaJeHHS JIOTOBOPY, YMOBHM SIKOTO BHU3HAYAIOTh BIAHOCHH MK
cTopoHamH. Binrak, CTOPOHM MOXYTh BHU3HAYaTH Mipy BIJMOBINAIBHOCTI, SKi
OyIyTh 3aCTOCOBaHI B pa3l MOPYIICHHS 3000B’S3aHHS, 1 1X PO3MIP Y JT03BOJICHUX
3aK0OHOM MexaxX. CTOpOHaMH TaKOX MOKE€ OyTH IMiIBHUIIEHO ab0 3aHUKEHO PO3MIp
BI/IMOBIAAIBHOCTI TMOPIBHSHO 3 Ti€lO, IO IepeadadeHa 3aKOHOJABCTBOM, SKIIO
3aKOHOM He mnependaudeHo iHmie. Hanpuknan, po3mip HEYCTOMKH, BCTaHOBJICHUMN
3aKOHOM, y JIOTOBOpI MOe OyTH 30UIbIIEHUNA a00 3MEHIICHUH, KpIM BUIAJKIB,
nepea0ayeHux 3aKOHOM.

H.B. ®enopyeHko mNpomoHye A0 JOTOBIPHOI BIAMOBIIAIBHOCTI CYyO’€KTIB
3000B’s13aHb 3 HaJlaHHS TOCIYT BIAHOCUTH BIAMOBIAANBHICTh, 110 BUHUKATUME Y
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BUIIAJIKy HEBUKOHAHHS a00 HEHAJIC)KHOTO BHUKOHAHHS CTOPOHAMHU YMOB JIOTOBOPY;
BIJIMOBIIAJIbHICTh, KA BUIUIMBAE 13 HOPMATHUBHO-TIPABOBUX AKTIB, IO PETYJIOIOThH
BIJIHOCHHHM 3 HaJaHHS MMOCIIYT; BIAMOBIAAIBHICTD, sIKa HE MOKE OYTH BH3HAUYEHA I10-
1HIIIOMY B JIOTOBOPI1, HIX IIe IepeadadeHo B 3akoHi [6, c. 99].

BianoBigHo, 1OroBipHA BiANOBIIAIBHICTE Y 3000B’I3aHHAX 3 HAJIaHHS MOCIYT
ABJIIE COOOI0 CHUCTEMY 3aXOJliB BIUIMBY Ha OOpKHHUKA IUISXOM 3aCTOCYBAHHS JI0
HBOTO JOJATKOBOI'O IMBUIBHO-TIPABOBOTO OOOB’SI3KY MAMHOBOTO XapakTepy y
BUIAJIKY TTOPYIIEHHSI YMOB JOTOBOpY. Tak, HacTaHHS BiJIMOBIIAIBHICTH Ma€ MiCIE
JUIIE TPU HASBHOCTI MEBHUX YMOB, TepeadadyeHruX 3aKOHOM YH JIOTOBOPOM TIPO
HaJaHHS TIOCHYT. 3a 3arajJlbHUM MPaBWIOM, IOPUAUYHOIO  IIiJICTaBOIO
BIJIMTOBIJIAJILHOCT] € 3aKOH, a ()aKTHYHOIO - CKJIAJ IHUBIILHOTO IPABOIMIOPYIIICHHS.
Jlis IpUTSTHEHHS 10 IUBLIBLHO-TIPABOBOI BINOBIIaIbHOCTI HEOOX1/IHA OJTHOYACHA
CYKYITHICTh YMOB, SIKI yTBOPIOIOTH CKJIaJl IMBUIRHOTO MpaBonopyiieHHs [8, c. 138].

Jloci Ky roIH pUpoy [IUBUTBHO-TIPABOBOT BIJIMOBIIaJILHOCTI
B. I1. 'pubanoB 3a3HauaB, 110 MiJCTaBaMH ii 3aCTOCYBaHHS € HAsABHICTh IpaB Ta
000B’S13K1B, MOPYIICHHS SKUX TATHE 32 COOOK0 3aCTOCYBaHHS BIJMOBITHUX CaHKIIIH,
MPOTUIIPABHE JiSIHHS, HASBHICTH IIKOJU, 3aBJAaHOI MPOTUIPABHOIO IMOBEIIHKOIO,
HAsSBHICTh ~ NPUYUHHOTO  3B’SI3Ky  MDK  MPOTHUIPABHOIO  TOBEIIHKOIO
MIPaBOMOPYIIIHUKA Ta HACIJIKAMH, a TAKOXX HAsIBHICTh BUHU ITPaBOMOpPYIIHUKA |1, C.
49].

Bigrak, yMoBaMu LMBIIBHO-TIPABOBOI BIJMOBIIAJIBHOCTI € HAasBHICTH: 1)
IPOTUIIPABHOI TOBEAIHKA OCOOHM, TMOB’SA3aHOI 13 MOPYLIEHHSM JOTOBIPHUX
3000B’s13aHb 200 HOPM 3aKOHY IPU BUKOHAHHI YMOB JIOTOBOPY; 2) HETaTUBHUX
HACJIJIKIB TaKOoi MOBEIIHKU (IIKOAM) K MaTepialbHUX, TaK 1 HeMmaTeplaabHux; 3)
IPUYUHHOTO 3B'A3KY MIK MPOTUIIPABHOIO MOBEIIHKOIO 1 MIKOAO; 4) BUHH 0CO0H,
sKa 3amo/Iisia MmKoIy. BapTo 3a3Ha4uTH, 10 IPOTUIIPABHICTH, KO/, MPUIMHHUN
3B'SI30K € 00'€KTHBHMMH 1 HAJICKATh JI0 TAKOTO €JIEMEHTA CKJIay TPaBOIOPYIIIECHHS,
K OO0'€eKTMBHa CTOpPOHA, a BHWHA - CYO'€KTMBHA TMiJCTaBa IUBLILHO-TIPABOBOI
BIIMOBIAATBHOCTI 1 HAJICKUTD JI0 Cy0'€KTUBHOI CTOPOHH CKJIAy TPABOTIOPYIIICHHS.

BaxiuBuM acmekToM BiAMOBIIAIBLHOCTI 32 MOPYIIEHHS YMOB JIOTOBOPY IPO
HaJaHHS MOCHYT € BUHA. Binrak, y 4.2 ct. 903 [{uBiibHOTO KOACKCY YKpainu (mati
— IIK Ykpainn) 3aKoHO/IaBellb BU3HAYUB, Y pa3l HEMOXJIMBOCTI BUKOHATH JIOTOBIp
PO HAJaHHS MOCIYT, 110 BUHUKJIA HE 3 BUHM BUKOHABIIS, 3aMOBHHUK 3000B'sA3aHUI
BUIIATUTH BUKOHABIIEBI PO3yMHY Iutary. IIpore, SIKIIO HEMOXKIIMBICTH BUKOHATH
JIOTOBIp BHMHUKJIA 3 BUHU 3aMOBHHMKA, BiH 3000B'SI3aHMI BUIUIATUTH BUKOHABIICBI
IUTaTy B TIOBHOMY OOCs31, SIKIIIO 1HIIIE HE BCTAHOBJICHO JOIOBOPOM a00 3aKOHOM [ 7].
Takuit 000B's130K € (OpMOIO BIAMOBIIATBLHOCTI 3a MOPYIIEHHS 3000B's13aHb. BapTo
3a3HAYUTH, 1110 MOKJIMB1 TAKOX BUIAJKH 3MIIIAHOT BUHHU, TOOTO BUHU 000X CTOPIH.
Taxk, cyn Moxe 3000B's13aTH 3aMOBHHKA JIMIIIE IO YaCTKOBOI OTUTATH TTOCITYT.

[Ipore nns cdepu MIANPUEMHULBKOI MOISUIBHOCTI 3aKpilljieHa I1BUILIEHA
BIJIMOBIIAJIGHICTh - BIAMOBITATBHICTH O€3 BUHM. Binrak, ymoBa, IIOJI0 BUHH HE
MONIUPIOETHCSI HA BUKOHABISL 32 JOTOBOPOM TIPO HAJaHHS TIOCHYT, SIKUH
3apEECTPOBAHMM SIK CYO’€KT MiJNMPUEMHUIIBKOI BIMOBIJAIBHOCTI, BIAMOBIAHO 0
cT. 906 11K Vkpainu.

[Tpu 1nboMy, OOpKHUK MOXE€ OYTHM 3BUIBHEHHMH BiJ BIANOBIJAIBHOCTI 3a
MOPYIICHHST 3000B’s3aHHS, SKIIO JOBENE, IO 1€ MOPYIICHHS CTAlOCs BHACTIIOK
HernepebopHoi cwm. HemepeGopHOIO CHIIOIO € Haa3BUYaiiHa ab0 HEBIJBOPOTHA 3a
JAHUX YMOB TOJiA. 3aKOHOM HE BHU3HAYEHO TNEpeliKy OOCTaBUH HemnepeOOpHOi
CUJIM, TOMY CTOPOHM, 3a3BU4Yail, caMmi BH3HA4YalOTh MEPENIIK TaKUX OOCTaBUH B
JIOTOBODI.

TakoX XapakTepHUM JJI1 BHKOHAHHS JOTOPIiB TIPO HAJaHHS IOCHYT,
BiAMOBIAHO A0 cT. 614 11K Ykpainu, € Te, 1110 BUHHOIO BBAKATUMETHCSI Ta CTOPOHA,
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sKa JOMyCTUJIa IOPYIIICHHS YMOB JOTOBOPY 1 HE JIOBEJIE, IO BXKUJIA BCIX 3AJICKHUX
BijJ Hel 3aX0/I1B 111010 HAJEKHOI'0 BUKOHAHHS 3000B's13aHHS.

VY Bunajky BiJICYTHOCTI MiJICTaB JIJIs OKJIAICHHS BIAMOBIAAIBHOCTI HA OJHY 13
CTOpIH HETaTUBHI HACTIAKA HEMOXJIMBOCTI BUKOHAHHS PO3MOAULIOTBCS MiXK
CTOpPOHAMH CITIBpO3MipHO. TakoX CTOPOHHU MOXKYTh y JOTOBOPI PO3MOALIUTH
PU3UKH HEHAJIe)KHOTO BUKOHAHHS a00 HEBHMKOHAHHS JOTOBOPY 1HIIUM 4YuHOM. Lle
BUSBJISIETHCS 'y TIpaBl BUKOHABIIA BHUMAaraT JIMIIE BiIIIKOAYBAaHHS ITOHECEHUX
Butpar Tak, cr. 906 LIK Vkpainum He mae mpsmoi BIAMOBIAI Ha MUTaHHS IIOJIO0
BIJIMTOBITAJTLHOCTI 32 HEBUKOHAHHS JOTOBOPY 3 BHHH 3aMOBHUKA. Y TaKOMY
BUIIAJIKY, SKIIO 1HIIE HE TIepea0adeHo JOrOBOPOM UM 3aKOHOM, 3aMOBHUK TTOBUHEH
BUIUJIATUTA BHUKOHABLIO PO3MIPHY HaJaHii mMOCIy31 IiHY Ta BIJIIKOIyBaTH
MTOHECEHI BUTPATH.

Kpim Toro, perymroroun 3000B's13aHHS 3 HaJaHHS TOCTYT, 3aKOH PO3MEKOBYE
BiJIMTOBIIAJILHICTh CTOPIH 332 HEBUKOHAHHS YW HEHAJICKHE BUKOHAHHS JIOTOBOPY 3a
KpUTEPIEM OILIATHOCTI I0TOBOPY. Tak, HOPMHU, IO PETYIIOIOTH BIAMOBIAAIBHICTD 32
OIUIATHUMH JIOTOBOPAMH TAKOX BHAUISIOTH BIAMOBINAIBHICTH 32 JOTOBOpPAMH, SIKi
HAJIal0ThCS BUKOHABIIEM INPU 3IMCHEHHI HUM MIANPUEMHUIIBKOI AisuibHOCTI. [Ipu
IIbOMY CJIiJl 3BEpHYTH yBary Ha Te, IO NMPH BHUPIIICHHI MUTaHHSA Mpo caM (aKT
MPUTATHEHHS 710 BIIMOBIAAIBHOCTI HE PO3MEKOBYIOTHCS HEBUKOHAHHS 3000B's13aHb
3a JOTOBOPOM 1 HEHaJIe)KHE BUKOHAHHS a00 BUKOHAHHS 3 MOPYIISHHSIM HOT0 YMOB.
I omgHe, 1 apyre BBaXKarOTbCS IMOPYIICHHSM 3000B'S3aHHS, SKE € I1JCTABOIO JIJIs
HACTaHHS IIUBUILHO-TIPABOBOI BIJMOBIAAIBHOCTI. AJKe BIANMOBIIHO A0 cT. 610 [IK
VYkpainu mnopymieHHsIM 3000B’si3aHHS € HOT0 HEBUKOHAHHSA a00 BUKOHAHHS 3
NOPYIIEHHSIM YMOB, BHU3HAUEHUX 3MICTOM 3000B’si3aHHs, TOOTO HEHAJIEKHE
BUKOHaHHA [3].

Kpim TOro, 10oroBipHa BiANOBIIAbHICTh Ma€ BUPAXKEHU MailHOBUH XapakTep,
1 X04a y MPAKTUL HEMOOJAMHOKUM € BUIAJAKUA KOMIEHCAIli MOpPaIbHOI IIKOAM SIK
HACJIIKY MOPYIIEHHS OKPEMHUX JOTOBIPHHUX 3000B’s13aHb, 111 KOMIICHCAIIIS € JIUIIE
JIOAATKOBOIO JI0O OCHOBHOT'O 00O0B’SI3KY 3 BIAIIKOAYBaHHS MaifHOBUX BTpaT [5].

BaxnuBuM acmekToM B THTAaHHI 3aCTOCYBaHHS BIAMOBIIATBHOCTI Mae€
pe3yabTaT MOCIYTH, IO HaJaeThcsa. Tak, Y MOMEHT ii 3aBEpIICHHsS BIH MOBHUHEH
MaTH yCi BJIACTUBOCTI Ta XapaKTEPUCTHUKH, sIKI mepeadadeHi B qoroBopi. Tomy 3
MOHATTSIM HEHAJICKHOTO BUKOHAHHS TICHO IOB'SI3aHI BUMOTH OO0 SIKOCTI TTOCHYT.
["apanTii SKOCTI MOCIYr MOXYTh BH3HAYaTHCS B 3aKoHI abo B JOroBopi 1
MOIIUPIOIOTHCS HA Pe3yiIbTaT HaJaHHS IMOCIYTH B IUJIOMY, a TIPH HAJTaHHI TIEBHUX
BU/IIB MOCHYT - 1 HAa IEBHUI Mepio micisl HaJlaHHs nociayru [8, c. 147].

Axmo mKoma 3aBmaHa B PE3yNbTaTi HEBUKOHAHHS a00 HEHAJICKHOTO
BUKOHAHHS 0€30IIJIATHOTO JIOTOBOPY NPO HAJAHHS MOCIYT 3 BUHW BHUKOHABIIH, TO
Takl 30UTKM NAIATal0Th BIAIIKOJYBAaHHIO B PO3MIPI JBOX HEONOAATKOBAHUX
MIHIMYMIB J0XOJIB rpomajasH. OJIHAaK, CTOPOHH B JOTOBOPI MOXYTb 3MIHUTH
po3MIp  BIAMOBIJATBHOCTI Yy  MEXax, BHU3HAYCHMX 3aKOHOM. [luTaHHs
BIJITKOyBaHHSI 30MTKIB 3a OE30IUIATHUMH JOTOBOPAMH, SKI BUHUKIM 3 BUHHU
3aMOBHUKa, peryntoroThes 1. 904 LK Ykpainu.

Bigmosimno mo cr. 611 LK VYkpaiam y pas3i mopyimieHHs 3000B's3aHHS
HACTAlOTh TPABOBI HACTIAKKM HE TIIBKH Yy (opMi BIAIMIKOMYyBaHHS 30UTKIB Ta
MOpaNbHOI MIKOJW, a W IPUIUHCHHS 3000B'I3aHHS BHACIIIOK OJHOCTOPOHHBOI
BIJIMOBH BiJl 3000B'sI3aHHS, SKIIO II€¢ BCTAHOBJIICHO JIOrOBOPOM abo0 3akoHOM, abo
pO3ipBaHHS JOTOBOPY, 3MiHA YMOB 3000B'sI3aHHSI Ta CIIaTa HEYCTOMKHU.

Binrak, 3000B's13aHHs MOKe OyTH PUIMHEHE SIK 32 B3AEMHOIO 3r0I0K0 CTOPIH,
TaKk 1 Ha BUMOTY OJHIE]I CTOPOHHU. Y BHMAAKYy pO3ipBaHHS IOroBopy y dopmi
OJTHOCTOPOHHBLOI BIJIMOBH B pe3yjbTaTi MOPYIICHHS YMOB JIOTOBOPY B IOPSIKY,
nepeadayeHux 3aKOHOM a00 10roBopoM. CTOPOHU MOXKYTh CKOPUCTATHCS HaAaHUM
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PaBOM y OyIb-SIKUI Yac - K J0 TMOYaTKy MOro BUKOHAHHS, TaK 1 Ml 9ac HaAaHHS
nocayru. Kpim Toro Take mpaBo Ha 3aKOHHHX MiJCTaBaX MOKe HaJleKaTu Oyab-sIKii
13 cTopiH [8, c. 152].

HasBHICTH Takoro mpaBa y CTOpIH MOB'A3aHa 3 OCOOJMBOCTSIMHM TOCIYTH 1
MOXK€ BHHHMKATH JIMIIE, KOJU MiJCTaBU PO3IpBaHHA NependadeHi 3akoHOM ado
noroBopowm [3].

o mpuknany, cr. 1024 [IK Ykpainu Ta cr. 1025 LIK Ykpainu nependaqarotsh
paBoO KOMITEHTa B OyJIb-SKMM Yac BIAMOBUTHUCS BIJ JOTOBOPY KoMicii, a
KOMICIOHEp Ma€ TPaBO Ha OJHOCTOPOHHIO BiMOBY JIHINE TOJi, KOJH CTPOK
JIOTOBOPY KOMICIi He BCTAaHOBJIICHH B IoTOBOpI [7].

Taxox BianmoBigHO 10 cT. 10 3V «lIpo 3axucT mpaB CrOXUBadiB» CIOXKHUBAY
Ma€ MpaBO BIIMOBUTHUCS BiJ JOTOBOPY MpPO BUKOHAHHS POOIT 1 HaJaHHS MOCIYT,
SIKIIIO BUKOHABEIb CBOEYACHO HE MPUCTYMHUB JO BUKOHAHHS JIOTOBOPY 200 BUKOHYE
poOOTY Tak MOBUIBHO, IO 3aKIHYUTH 11 Yy BU3SHAUECHUN TEPMIH CTA€E HEMOKIMBUM
[4].

BaxnuBo Haroiocutd, 10 TependayuBIIM Yy JOTOBOPI  MOMKIIHUBICTh
OJIHOCTOPOHHBOI BIJIMOBH, CTOPOHM TaKOX TIIOBHUHHI BHU3HAYUTH TOPSJIOK Ta
HACJIJIKKW BUYMHEHHA Takoro mii. Jlo mpukiagy, TWTaHHA, TMOB's3aHl 3
BIJIIIKOIyBaHHSM MOPSIIKOM BIAIIKOTyBaHHS 30UTKIB Ta X PO3MIPH.

[Ipote, po3ipBaHHA JIOTOBOPY MO€ MICIIE€ TAaKOX Y BHIAJAKy 3aCTOCYBaHHS
CaHKIIM 3a BYMHEHE MPABOMOPYIICHHS, TOOTO, HEBUKOHAHHS a00 HEHaJEKHE
BUKOHAHHS YMOB JIOTOBODY, 1110 € HACIIIJIKOM € 3aCTOCYBaHHs MoyoxeHb cT. 906 LK
VYkpainu abo HIMX creriaabHuX HOpM [7].

Cnip 3a3HaYyuTH, 1O MPAaBO HA OJHOCTOPOHHE PO3IPBAaHHS JOTOBOPY PO
HAJaHHA TIOCHYT € SK y 3aMOBHHKA, Tak 1 BUKOHaBIW. OJHAK, MOJOXKEHHS
IIUBUTHHOTO 3aKOHOJIaBCTBA IMO-PI3HOMY PETJIAMEHTYIOTH MOPSAOK BiIITKOAYBAHHS
30uTKiB. Tak, 3a 3araJlbHUM IPaBUIOM, OOP’KHUK MOBMHEH KOMIIEHCYBaTH 30UTKHU
32 HEBUKOHAHHS 3000B'sI3aHHS, TOMY SIKIIIO BUKOHABEIlb CKOPUCTAETHCS MMPABOM Ha
OJIHOCTOPOHHIO BIAMOBY, BIH 3000B’Si3aHMIl BIJIIKOJYBAaTU 3aMOBHUKY 3aBIaHy
mKoay. Binrak, BUKOHABEIb 3a HAsBHOCTI IMiJACTaB, BCTAHOBJICHHUX B 3aKOHI abo
JIOTOBOPi, MAa€ TPABO BIIMOBUTHUCS BiJ BUKOHAHHS TPH YMOBI BIJIIIKOAYBaHHS
3aMOBHHKY 30uTKiB. Takok B 3akoHI TniependayeHa MOXIHMBICTH CTOPIH
CKOPHUCTATHCS TIPaBOM BIJACTYIY BiJ 3a3HAUYCHUX TOJIOKEHb 1 MepeadaunTd B
JOoToBOpi 1HII mpaBuiia. OHAK, BaXKJIMBO HArOJOCHUTH, 11O BIAMOBIAHO J10 CT. 18
«IIpo 3axuMcT mpaB CHOXKHUBAYiB» YMOBHM JOTOBOPIB, SIKI OOMEXYIOTh HpaBa
CIOKMBaYa TIOPIBHSAHO 3 TIpaBaMH, BCTAHOBJICHWMH 3aKOHOM, BH3HAIOTHCS
Hepiiicanmu [4].

Takox, ctr. 633 I[K VYkpainu 3a00poHsi€ BUKOHABIIO BIJIMOBUTHUCH BIJ]
YVKJIQJIEHHsSI MyOJIIYHOrO0 JOTOBOPY 3a HASBHOCTI Y HHOTO MOXJIMBOCTEW HaJaHHS
CIOKMBAY€Bl BIAMOBIAHI MOCAYTH. A y BUNAAKY HEOOIPYHTOBAHOI BIAMOBHU BIJ
YVKJIaJCHHS MyOJIIYHOTO JIOTOBOPY BIH Ma€ BIJIIKOAYBaTH 30MTKH, 3aBIaHi
CIOKMBAYEBI TAKOIO BiAMOBOIO [7].

BucnoBku. TakuM 4rHOM, BiJIIOBIJAJbHICTh 32 HEBUKOHAHHSA a00 HEHAJIEIKHE
BUKOHAHHS CTOPOHOIO YMOB JOTOBOpPY IMpO HaJaHHSA TOCIYT SBIIsE€ COOOIO
BCTAHOBJICHI 3aKOHOM Ta JIOTOBOPOM HOPHIWYHI HACTIAKHA 3 METOIO BITHOBJICHHS
MOPYIICHNX MAWHOBHX IMpaB Ta BIAMIKOIyBaHHS 30UTKiB. Baxknuse wmicie y cdepi
IIMBUILHO-TIPABOBOTO PEryJIOBaHHS y cdepl HagaHHS TOCITYr 3aiiMae JOrOoBIpHA
BIIMOBIAABHICTh. BiAMOBIAHO, OPYIIIEHHS] YMOB JOTOBOPY IPO HAJIaHHS MOCTYT
TATHE 32 COO0I0 3aCTOCYBAHHS BIANOBIIANIBHOCTI Y (hopMax nepeadayeHux 3aKOHOM
Ta JgoroopoM. Jlo nmpukiamy, TNpUNUHEHHS  3000B'I3aHHS  BHACHIJIOK
OJIHOCTOPOHHBOI ~ BIIMOBU BiJ] 3000B'i3aHHs, ab0 pO3IpBaHHS JOrOBOPY,
BIJIIIKOTYBaHHS 30MTKIB Ta MOPAJIbHOI IIKOAMU TOIIO. BiaTak, BiAMOBIIAIBHICTE 32
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NOpYILIEHHSI JTOTOBIPHUX 3000B’si3aHb MPO HAJaHHSA MOCIYr y Pi3HUX (opmax,
HE3a00pPOHEHUX 3aKOHOM, BUCTYTIA€ MIEBHOIO FAPaHTIEI0 BUKOHAHHS YMOB IOTOBOPY
Ta YHUKHEHHS MailHOBUX 30UTKIB.
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Anmon Ionancokui,
Kauouoam opuoutHux Hayk, 3000y6au
Yuisepcumemy cyyacnux 3uans

AJIMIHICTPATUBHO-IIPABOBI ®OPMU TA METOJIA B3AEMO/III
CYAOBO-EKCIIEPTHHUX YCTAHOB 3 ITIPABOOXOPOHHUMMA
OPI'AHAMHA

Y cmammi, cnuparouuce Ha ananiz HAykosux no2iaoie 84eHux, cqpopmoeano
A8MOPCHLKULL NIOXIO CMOCOBHO MIYMAYeHHs AOMIHICMPAMUBHO-NPABOBUX PopM ma
Memooig 83a€mMO0ii Cy0080-eKCNEePMHUX YCMAHO8 3 NPABOOXOPOHHUMU OP2AHAMU.
Buoineno rono 6ionogionux ¢popm ma memoodis, a maxkoyic HAOAHO iM 3MICMOBHY
xapaxkmepucmuxy. Biomiueno, wo okpecienuii y cmammi nepeiix ¢popm i memoois
63a€MO0ii  0008°53K080 Mmac Oymu 3aKpinieHo 6 OKpemMomy Bi0OMYOMY
HopmamueHo-npagsosomy akmi: «Ilopaoky 63aemoodii cy0080-ekcnepmHux ycmaHos
ma nPagoOXopPOHHUX OP2AHIB», NPULUHAMMS AKO20 HAPA3i € AKMYAIbHUM.

Kniwowuosi cnosa: aominicmpamuero-npasosi gopmu, memoou, 63aemodis,
CY0080-eKCNEPMHI YCMAHO8U, NPABOOXOPOHHI OP2AHU.

Poliansky A.
Administrative and legal forms and methods of interaction of judicial
expert institutions with law enforcement authorities

The article, based on the analysis of scientific views of scientists, formed the
author's approach to the interpretation of administrative and legal forms and
methods of interaction of forensic institutions with law enforcement agencies. The
range of appropriate forms and methods is highlighted, and they are given a
meaningful description. It is noted that the list of forms and methods of interaction
outlined in the article must be enshrined in a separate departmental legal act: "The
order of interaction between forensic institutions and law enforcement agencies”,
the adoption of which is currently relevant.

Keywords: administrative and legal forms, methods, interaction, forensic
institutions, law enforcement agencies.

IlocranoBka mnpodsemu. Ha cborogHimHid AeHb, SK NPEACTABHUKH
HAayKOBHMX KU, Tak 1 oQiliiiHa Biaja BU3HAE BAXKIUBICTh YOCKOHAJICHHS B3aEMOIIT
CYJIOBO-EKCIIEPTHUX YCTAaHOB MIXK COOO0, 3 IHIIUMU JIEP>KaBHUMHU OpraHaMu (TepIi
3a BCE TIPABOOXOPOHHUMH) Ta OpraHaMu MICIIEBOTO CaMOBPSIYBaHHS SIK
HEOOX1THOT YMOBH TIOKPAIIEHHS SKOCTI Ta €(PEKTUBHOCTI MPOTHII 3JIOYMHHOCTI,
3a0e3MnedeHHsI TpaB 1 CBOOO/I JIFOIMHU Ta TPOMAJSTHUHA, MPaB 1 3aKOHHUX 1HTEPECIB
IOPUIUYHIX OC10, JIepKaBU Ta CYCIIILCTBA, 3a0€3MEYCHHS TPOMAIChKO1 OE3MeKu Ta
nopsinky. PasoMm 13 TuM, BuUpimieHHS mnpoOiieM y BkaszaHiil cdepi € ¢PakTUIHO
HEMOXXJIUBUM 0€3 TMeperyisiny aaMiHICTPAaTUBHO-TIPAaBOBUX (OpPM Ta METOdIB
B3a€EMOJIII CYJOBO-CKCIIEPTHUX YCTAaHOB 3 MPABOOXOPOHHUMH OpraHaMu. AJDKe
bopmu € pakTUYHUM B1I0OPAKEHHAM MPAKTUYHOIL JISTIBHOCTI Yy JAHOMY HAMpSMKY,
a METOJIM BKa3YyIOTh Ha IHCTPYMEHTH, 5IKi OyJIM BUKOPUCTAHI1 JIJIsl TOCATHEHHS METH
CHUILHOI JISUILHOCTI.

Cran pocaimkeHHsi npoosemu. Okpemi NpoOJieMHI NMHUTAHHS B3a€MOIIT
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CYZIOBO-CKCIIEPTHUX YCTAaHOB 3 MPABOOXOPOHHHMH OPTraHaMH y CBOiX HAyKOBUX
npausx posrasganu: P.B. Tonomns, H.I. Knumenko, O.M. Kmoe, O.A. Kynpiepuy,
K.C. Omutpiena, L.I. fAuenko, O.M. KmtoeB, O. B. Jlunnuk, JI. B. Omenpuyk Ta
Oarato iHmmMX. BTiM, He3BakarouM Ha YMMaly KUIbKICTh HAyKOBHX PO3POOOK, B
HAyKOBIH JIITepaTypi HEAOCTAaTHHO JOCIIDKCHHUM € TUTaHHS (PopM Ta METOMIB
B32€MO/IIi CYZIOBO-€KCIIEPTHUX YCTAHOB 3 MPABOOXOPOHHUMH OpPTaHAMH.

Meta i 3aBaaHHs JOCJigkeHHs. MeTol0 HAyKOBOTO JOCIHIJIKEHHS €
3’CyBaTH KOJO aJMIHICTPaTUBHO-TIPABOBUX (POpM Ta METOAIB B3a€MOJIii CyJ0BO-
EKCIIEPTHUX YCTAaHOB 3 MPABOOXOPOHHUMHU opraHamu. [[s mOCATHEHHS BKa3aHOI
METH HEOOXIHO BHUPIIIUTH TaKi 3aBJaHHSA: BCTAHOBUTH CYTHICTh Ta KOJIO
aJIMiHICTPaTUBHO-TIPABOBUX ()OPM B3a€EMOJIii; y3araJbHUTH HAYKOBI MITXOOH JI0
TIYMadeHHS MOHSATTS METOJI, @ TAKOK OKPECIHUTH iX KOJIO B MEXKaX MPEICTaBICHOT
poOIeMaTHKH.

HaykoBa HoBM3Ha gociaigxenHs. HaykoBa HOBHM3HA MOCITIIKEHHSI TOJISTAE
y TOMY, IO B poOOTiI JICTaB MOMANBIIOT0 PO3BUTKY MEPEINIK aJMiHICTPATHBHO-
npaBoBuX (GOpM Ta METOMIB B3a€EMOJIII  CYJOBO-EKCIIEPTHUX YCTAaHOB 3
IPaBOOXOPOHHUMU OpraHaMHU.

Buknan ocHoBHOro marepiany aocaimkenns. Il agmixicTpaTHUBHO-
paBOBUMHU (POpMaMU B3a€EMO/IIT CYJOBO-€KCIIEPTHUX YCTAHOB 3 TIPABOOXOPOHHUMU
opraHamMu HaWOUIbII JIOIIIBHO PO3YMITH BH3HAYEHUN HOPMaMH YHUHHOTO
30BHINIHIA MPOSB MPAKTUYHOI JISJIBHOCTI JOCTI/DKYBaHMX CYyO’€KTIB, sKa
CIpsIMOBaHa Ha JIOCATHEHHS CIIUIBHOI METH — MPOBEACHHS AKICHOI, HEYyNepeIKEHO1
Ta CHpaBeUIMBOI eKkcrepTu3u. Haxkanb, 3aKkoHOAaBeIhb HA HOPMAaTUBHO-TIPABOBOMY
piBHI JKOJHMM YMHOM HE BHOKPEMHUB Mepeniky (opM Takoi B3aeMoAii, a Ha
HAyKOBOMY PiBHI IIbOMY MTUTAHHIO yBara MpHIUIAIACh JTUIIE TOBEPXHEBO. B 11boMy
KOHTEKCTI BapTo HaBecTh HaykoBy mnpauto O. KpaBuenka, sikuii 10 HalOUTbLI
PO3IMOBCIOIKEHUX (POPM TaKOi B3a€MOJI1 BITHOCUTH HACTYMHI: 1) ciiibHA y4acThb y
MPOBAKEHHI CIIIUUX (PO3IIYKOBUX) MAii; 2) CKIaJAaHHS €JUHOTO Y3TOJKEHOTO
iaHy; 3) NPOBaKEHHS CIiAUUX (PO3IIYKOBUX) 3aX0/IIB 32 JOPYUYCHHSIM CIIITIOTO;
4) ciibHe OOTOBOPEHHS PE3yJbTAaTiB MPOBEACHUX 3aXOJiB, y TOMY YHCII
npoPUTAKTUYHKX; 5) CIIBPOOITHUIITBO TIPH MPU3HAYCHHI €KCIIEPTU3 1 JOCIIIKEHb,
KOHCYJIbTAIllT 3 TMpaIliBHUKAMU EKCIIEPTHO- KPUMIHAIICTUYHUX IiIPO3LTIB;
6) onepaTUBHUI CYNPOBIA PO3CTiAyBaHHS 3JI0YMHY (TaKk, Ha CHOTOJHI OO0
MPOBENCHHS CIIIUuX (PO3IIYKOBUX) MW CHIAYMNA Ja€ BIAMOBITHI 3aBAaHHS
OTMEPaTUBHUM CIy:K0aMm, BIAMOBITHO 10 SKHUX BOHU 3IMCHIOIOTH TI YW 1HIII
OMEpaTUBHI 3aXOAM, 3TIIHO 13 3akoHOM Ykpainu «IIpo omepaTUBHO-PO3IIYKOBY
JISUTBHICTBY); 7) CIJIbHA po0OTa B CKJIaJll CI1I40-ONEepPaTUBHOI Tpynu (BiAMOBIAHO
JI0 BUMAJIKIB, IepeadaueHux [HCTpykKilieto, 3aTBepikeHor0 Hakazom MBC Ykpainu
B 06.11.2015 Ne 1339); 8) cnijbHE BUKOPUCTAHHA HAYKOBO-TEXHIYHMX 3acO0IB 1
KpumiHajictuuyHux o0mikiB [1]. Oxpim Toro, O.KpaBueHko Biamivae, 110
HEOOXI1THO BIIOKPEMHUTH TAKOXK B3a€EMOJIIO, IO TOB’sI3aHA 3 OOMIHOM JOCBIAY Ta
iH(opMaIliero mo3a MeXaMu KPUMIHAIBHUX, [HUBUIBHUX, aJMIHICTPAaTUBHHUX 1
rOCIOAAPChKUX TPOBA/KEHb, MPOBAPKEHb Y CIpaBax aJAMIHICTPATHBHOTO
cynounHcTBa. lle, 30kpeMa, MpoBeleHHSA CHITLHUX Hapajg 1 CeMiHapiB, KPYTIUX
CTOJIIB, IHIITMKA OOMIH JIOCBIJIOM.

Mu X B CBOIO 4epry BBa)Xaemo, IO TEPENiK OKPECICHUW BUIIE IMEpesiK
dbopM € Jenio po3MUTUM Ta TaKUM, IO OUTBIIIE XapaKTePU3ye AISUTBHICTH CyI0BO-
EKCIIEPTHUX YCTaHOB BIJOKPEMIICHO BiJl MPABOOXOPOHHUX OpraHiB. 3 orjsiay Ha g,
MU BBa)Xa€EMO, IO A0 NEPENiKy KIYOBUX aJIMIHICTpPATUBHO-IPABOBUX (PopMm
B3a€MO/Ii1 CYJOBO-€KCIIEPTHUX yYCTAHOB 3 MPABOOXOPOHHUMH OpPTraHaMHU HaHOUIbII
JOIIJILHO BITHOCUTU HACTYIIHI:

- HOPMOTBOpPUICTh. [IpaBOTBOpUICTh — Lie OpraHizauiiHo odopmieHa
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JISUTBHICTh YIOBHOBAKEHUX CYO'€KTIB 3 YXBaJlM, 3MIHM Ta CKacCyBaHHS IMPaBOBHUX
HOpM, 31 CHIOBaHa BIMOBIAHO 0 CYCHUIBHUX MOTPEO Y HOPMATHUBHO-TIPABOBOMY
perymoBanHi. [IpaBoTBOpUiCTh BUCTYyNA€E K odilliifHa CKIag0Ba MPaBOyTBOPEHHS,
caMoCTiiiHa 1 3aBepmianbHa #oro cranigd. [IpaBoyTBOpeHHS 3IIHCHIOETHCS 10
MIPaBOTBOPYOCTI, TOPSI 3 HEIO, Y BU-TJISI MPABOTBOPUOCTI, MICJISI MPABOTBOPYOCTI,
y Tpolieci pea-Ji3alii npasa. [IpaBoyTBOpeHHS 3A1MCHIOETHCS HE TUIBKHU JEP>KaBOIO,
a ¥ CyCIUJIbCTBOM: Y IIPaBOCBIJIOMOCTI, ITPaBOBIIHOCHHAX, TTPAaBOMIPHIM MOBEIIHIII,
MIPaBOBHUX TEOPISX, IPABOBIM MPAKTHUIIl, IHAUBIYaTbHUX 1 KOJIGKTUBHHUX JIOTOBOPAX.
BoHu 10CHiIKyIOThCS, y3arajJbHIOIOTHCS, CHCTEMATHU3yBAIUCA JEPHKABOIO, a MOTIM
GbOpMyITIOIOTECS B HOpPMax IIpaBa, 30BHI BHUPAKEHUX Y HOPMATHBHO-TIPABOBUX
aKTax, HOPMATHUBHO-TIPABO-BHX JIOTOBOpAaX, IPaBOBUX TMPEIEICHTAX, MPaBOBUX
spuuasx [2]. 1O. II. Cypwmin, JI. bakymenka ta JI. I'. Illtmka Tiaymayarh
IPaBOTBOPYICTH AK CHelialbHy OprasizalfiifHo-mpaBoBa JISUTBHICTD
YIOBHOBOXCHUX CYO’€KTIB, sfKa TMOJIATA€ B 1HIIIIOBaHHI, MiATOTOBII, PO3TIISII
MPOEKTIB HOPMATUBHUX AaKTIB, MPUUHATTI HOPMATUBHUX aKTIB Ta BBEACHHI iX Yy
nir0. HopMOTBOpUICTh 3/11MCHIOETHCA 3a MEBHOIO MPOLIEAYPOIO, 10 CKIAJAETHCS 13
HU3KH CTaiii — CaMOCTIMHHUX, JIOTIYHO 3aBEpIICHHUX €TalliB 1 opraHizaliiHo-
TEXHIYHUX i 1070 MIATOTOBKH Ta MPUHHSATTS HOPMATHBHHUX aKTiB, SIKUMHU €:
HOPMOTBOpYA 1HII[IaTUBA 1 MIATOTOBKA IMPOEKTY HOPMATHMBHOI'O AaKTa; BHECEHHS
MIPOEKTY HOPMATUBHOIO aKkTa Cy0’€KTy HOPMOTBOPEHHS; PO3IJISA]l Ta OOTOBOPEHHS
MPOEKTY HOPMATUBHOTO aKTa, NPUUHITTS HOPMATUBHOTO aKTa; BBEIACHHS
HOPMAaTUBHOTO aKTa B 1ito [3, c. 486].

Takum 4yMHOM, B PO3pi31 NPECTABIECHOT MPOOJIEMATUKH, HOPMOTBOPUICTh K
dbopma B3aemolii CyJOBO-€KCIIEPTHUX YCTAaHOB 13 MPABOOXOPOHHUMH OpraHaMH:
No-repuie, J03BOJIIE CTBOPUTH HEOOX1AHE HOPMATUBHO-TIPABOBE MIAIPYHTS IS
CHUIBHOI AISUTBHOCTI JOCTIIKYBaHHX CYO’€KTIB; MO-Ipyre, Mo-Apyre, CHUIbHO, B
MeXxax iX KOMIETEHIli, po3po0sTH MpONo3ullli Ta peKOMEHalli CIpsMOBaHl Ha
BJIOCKOHAJICHHSI 3aKOHOJIABCTBA, SIK€ PETYJIOE AISUIBHICTh CYAOBO-EKCIEPTHHUX
YCTaHOB Ta MPAaBOOXOPOHHUX OPTaHiB;

- BUJIaHHS 1HJWBIIyaJbHUX HOPMATHBHO-NIPABOBUX akTiB. Bzarami,
IHIUBIIyaJIbHI aKTH TPEACTABISIIOTh COOOI0 3aCTOCYBaHHsSI IIpaBa, TOMY iX
HA3WBAIOTh TAaKOXX IMPaBO3aCTOCOBHUMHU. BOHU MaioTh, fK TPaBWIO, pPa30Be
3aCTOCYBaHHS, aPECYIOThCSI KOHKPETHUM oco0aM abo opraHizailisiM i 000B’S3KOB1
JUIs BUKOHaHHA Jime Humu [4]. JI.M. baxpax BBaxkae, 1110 1HAWBIIyadbHI aKTH —
1€ PIIICHHS Cy0’€KTIB aIMIHICTPATUBHOI BJIaJ¥ 3 KOHKPETHUX NUTaHb, SIK1 3BEPHEH1
JI0 KOHKpeTHUX 0ci0. Byayun y cBOilf OCHOBHIN Maci MPaBO3aCTOCOBHUMHM aKTaMU,
BOHU TOPOIKYIOTh, 3MIHIOIOTh Ta MPUIUHSAIOTH TpaBoBigHOCHHH. Cepen HUX
HaANOLUIBIIE MPAaBO3aCTOCOBHUX Ta OMEPATHBHO-PO3MOPSAYUX. [HIIMM Pi3HOBHIOM
IHAMBIAYAJIbHUX aKTIB € MPABOOXOPOHHI Ta HOPUCAMKUINWHI pimieHHs [5, c. 277].
Tox, BUAaHHS 1HAUBIIyaIbHUX HOPMATUBHO-TIPABOBUX aKTIB, SIK (hOpMa B3a€EMO/III,
3aCTOCOBYETHCS, 3a3BHYail: MO-TepIIe, A 3aJIy4eHHS €eKCIepTa 10 MPOBEICHHS
EKCIIEPTU3H Ta CIUJIBHUX OTMEPATUBHO-CIIIUMX JIiif; MO-Ipyre, B Mpoleci HaaaHHsS
BHUCHOBKY CYJIOBUM E€KCIEPTOM IICJSl TMPOBEJACHHS HUM E€KCIIEPTU3H; TO-TPETE, Y
pa3i HEOOXIAHOCTI MOTPUMaHHS T0AAaTKOBOi i1H(OpMaIi Big OnHIET 13 CTOPIH
B3a€MOJIII;

- TUIaHYBaHHS CIUIBHOT JiSTBHOCTI CTOpoHamMu B3aemomii. [lmanyBanHs
— 1Ie CTEep KHEBa YaCTHMHA BCIX CHCTEM YIIPaBJIiHHS, MPOIIEC, 3a JOTIOMOTOI SKOTO
CUCTEMa NPHUCTOCOBYE CBOI pecypcd 10 3MIH 30BHIIIHIX 1 BHYTPIIIHIX YMOB.
[InanyBaHHsl € Haiinepuor (YHKIE YHOpaBIiHHSA, sKa IMEpPEeAy€e BCIM IHILIUM,
BU3HAYarOYM ix mnpupony. llnanyBaHHs 3anexuTh BiJ €(PEKTUBHOIO aHami3y
30BHIITHBOTO CEpPEOBHUINA, OO0 €KTUBHOI OIIIHKM BJIACHUX PECYpCIiB, BUMAarae
CHUIBHUX 3YCHJIb 1 Yy4acTl BCIX CKJIAJOBUX 4YacTUH opradizauii. Oco0iuBo
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BaXJIUBOIO 1151 QYHKIIS € JIJIsl OpTaHiB AepKaBHOTO YIPaBIIHHI, KOJIU IiJl BILTUBOM
30BHIINHIX YWHHUKIB MEpe]] HUMH CTaBISTHCS HEBU3HAUCHI JO KIHIS 3aBIaHHS, a
MOACKYIM — HE3IMCHEHH] IIUTi, TOCTaBJICH] MoJiTUKaMu. [ImanyBaHHS — HAMOUIBII
JTrHaMiYHa (DYHKIIIS, @ TOMY BOHA TOBUHHA BUKOHYBATHCS MPpodeciitHo 1 MOCTIHO
JUIs 3a0e3TedeHHsT HaJiiHOI OCHOBHM 3AIMCHEHHS I1HIIMX BHUJIIB YIPaBIIHCHKOI
JISUTBHOCTI [6, ¢. 169].

Takum uywHOM, IIaHyBaHHS, sK (opMa B3aEMOJIl CYJOBO-EKCIEPTHUX
YCTaHOB Ta MPABOOXOPOHHUX OPraHiB MPENCTaBiisie COO0I0 PO3POOKY MEBHOTO
IUTAHYy CHUIBHUX i, 10 JO3BOJIsA€: TMO-Tiepuie, MIABUIIUTH SKICTh Ta
pe3yIbTaTUBHICTh CIIJIBHOI pOOOTH; MO-APYre, ONTUMI3yBaTH Yac Ha MPOBEACHHS
eKCIEPTU3H, TO-TPETE, CKOPOTHTH (HIHAHCOBI BHUTpPATH, a TaKOX OO0’eM
BUKOPHCTAHUX MaTepiallbHO-TEXHIYHHUX Ta JIOJCHKUX PECypCiB;

- NPOBEJCHHS CIUTPHUX Hapaj, HayKOBO-TIPAKTUYHHUX KOH(EPEHIIIH.
Bzarani, Hapaga — e ¢opma oprasizailii CiJibHOI JiSUTBHOCTI MPAI[iBHUKIB OJTHOTO
ab0 JEKITbKOX MiJMPUEMCTB, YCTAHOB, OpraHizailiid, MiAPO3MLIIB, TPYyM, SKUX
30Mpae KEepiBHUK MJii OOTOBOPEHHS TOTO YM 1HIIOTO MUTaHHSA, BUPOOJEHHS abo
OpUUAHATTS pimeHHs [7]. 3a3HaueHe BHW3HAUCHHS € aKTyaJbHUM 1 B pO3pi3i
npeacTaBiieHoi npooOiiematuku. HaykoBa — koHdepeHiiss — ¢dopma opranizarii
HAyKOBO1 JISTLHOCTI, MPU SIKIM JTOCHIAHUKU (HE 00OB’SI3KOBO BUEHI UM CTYJICHTH)
MPEACTaBIAIOT, 1 OOrOBOPIOIOTH CBOi poOoTH. 3a3Buyail 3azpaneriip (B
1H(popMaIifHOMY JTUCTI @00 CTEHJOBOMY OTOJIONIEHH1) MOBIIOMIISIETHCS TIPO TEMY,
yac 1 micue npoBefeHHs KoHdepeHii. [IoTiM nmoynHaeTbest 30ip Te3 MOMOBIJEH 1
1HO/1 OpraHi3allifHUX BHECKIB. 3a CBOIM CTaTycOM KOH(EpeHIis 3aiiMae MpoOMiKHE
MOJIOKEHHS M1 CEMIHApOM 1 KoHrpecoMm. HaykoBo — MeToiuHa KOH(EpEeHLis — 1e
epekTrBHA (opmMa 3aTyyeHHS MIUPOKUX KU KEpIBHUKIB 1 (PaxiBI[IB OpraHiB
JI€p’KaBHOI  BIAW, MICIIEBOTO CaMOBPSAYBaHHS, MIANPUEMCTB, YCTaHOB 1
Oprasizaiiii, HAyKOBI[IB JI0 aHaji3y MpaKTUKH, y3arajdbHEHHS W MOLIMPEHHS
KpaImioro J0CBiY JEp>KaBHOTO YIPABIIHHS i CAMOBPSTyBaHHS, TOCTIOIAPIOBAHHS 1
E€KOHOMIYHOI JiSTTbHOCT1, CTBOPEHHSI TEOPETUYHUX 1 METOJAMYHUX TMEPETyMOB IS
fioro BrpoBapKeHHs [8];

- HajaHHS  KoHcynbTami. [lama ¢opma mpexacraBisie  co0or0
IHTEJIEKTyaJIbHYy, HEMaTeplalibHy MiSUIbHICTh, PE3yJNbTaTH SKOi HE € (I3UYHO
OCSDKHMMH, Y TOMY YHCIII TOCTYTH, TIOB’513aH1 3 KOHCYJIBTYBaHHSM, €KCIIEPTU30I0,
OIIHKOIO, MIATOTOBKOIO BHUCHOBKIB 1 PEKOMEHJAIli, TMOCIyrd 3 HaBYaHHS,
NIArOTOBKM crietianicTiB [9]. HaganHs koHCynbTamiid, sk (opma B3aeMoAil y
pO3pi3i MpeACTaBIEHOI MPOOJIeMaTHKU Ma€e ABOCTOPOHHIN XapakTep, BOHA JO3BOJIsE
CTOpOHAaM B3a€MOJIii OUIbII €(PEKTUBHO BUKOHYBATH 3aBIaHHS, K1 MOKJIAJAI0ThCS
Ha HUX B MPOLEC] peai3alii BIAMOBIIHOI CIUIBHOI JiSJIbHOCTI.

Otxe, HaBeAeHl Buile (GOPMHU B3aEMOJli CYJTOBO-EKCIEPTHUX YCTAHOB Ta
MPABOOXOPOHHUX OpraHiB, $K BOAYa€ThCs, HAUOLILII TMOBHO Ta 3MICTOBHO
BimoOpaxkae cmenudiky iXx coubHOI misutbHOCTI. Pazom 13 tmM, Oyze
HECITPaBEeUIMBUM TOBOPUTH TIPO Te, MO MEpeiik mux (HopM € BUUCPITHUM, aAJ[KE
BOKJIMBUM 3aBJIaHHSM 3aKOHOJIABIISI Ta BJIACHE CTOPIH B3aeMOJIl € po3poOka Ta
3aMpoOBaHKEHHSI HOBHUX aJMIHICTPAaTHUBHO-MPABOBUX (OPM, 3aCTOCYBAHHS SIKUX
JTIO3BOJIUTH SKICHO MOKPAIIUTH AaH1 MpaBoBigHOCHHU. CIIiJT TAKOXK BIIMITHTH, IO 13
dbopMamMu B3a€EMO/IIi TICHO MOB’sI3aHI METOMAM, SIKI BKa3ylOTh Ha IHCTPYMEHTH, 5Kl
Oynu 3actocoBaHi IS 1i epeKTUBHOI peasizaii.

[Tin MeTogamu B3a€MO/Iii Cy/TIOBO-€KCIIEPTHUX YCTAHOB 3 MPABOOXOPOHHUMU
opraHamMy HaiOUIbII JOUIIBHO PO3YMITH BU3HAYEHY HOPMAMH YHMHHOIO
3aKOHOJABCTBA  CHUCTEMHY  CYKYIHICTh IHCTPYMEHTIB Ta  3aco0iB,  fKi
BUKOPHUCTOBYIOTh y CBOIM JISJIBHOCTI CYyO0’€KTH JTOCHIKYBaHOI B3a€MOJIIi, 3ajj1s
peaizalii BIMOBIIHUX MPABOBITHOCHUH. BiIMiTUMO, 1110 3aKOHOIaBEIb B KOJHOMY
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HOPMATUBHOMY JIOKyMEHTI HE BH3HAYUB IMEPENIK TakKuX MeToniB. Tox Mu,
CIUPAIOYNCh HA aHajll3 HAYKOBHX IMOTJIAAIB BYEHUX Ta HOPM YHUHHOTO
3aKOHOJIAaBCTBA YKpaiHU, BBAXKAEMO, II0 METOAAMH B3a€MO/IIi CyZ0BO-€KCIIEPTHUX
YCTaHOB 3 TPAaBOOXOPOHHUMU OpraHaMU € HACTYIIHI:

- BIaAHUX mpumnucis. Lle MeTon, 1m0 IpyHTYEThCSI HA BUKOHAHHI BUMOT
3aKOHY TIPU MOJICJIIOBaHHI TOBEJIHKH CYO'€KTIB B3a€MOjii, 30KpemMa CyJI0BO-
EKCIIEPTHUX YCTAHOB Ta MPaBOOXOPOHHUX OPTraHiB, a TaKOX iX B3a€MOBITHOCHH
MIK CO00I0;

- KOHTPOJIBHO-HAIIAA0BUM MeTon. KOoHTpons — e CkilagoBa 4acTHMHA
(emeMeHT) ympaBNiHHS, MO 3a0e3nedye CHUCTEMaTHYHY TIEpPEBIPKY BUKOHAHHS
Koucturymii, 3akoHiB VYKpaiHH, IHIIMX HOPMATHUBHUX akTiB, JOJCpXKaHHS
JTUCIHIUTIHU ¥ TIPABOMOPSAJKY M MOJIATae y BTPYYaHHI KOHTPOJIIOIOYMX OPTaHiB B
OTNepaTUBHY AISUIbHICTH MIAKOHTPOJIBHUX OPraHiB, Y HaJaHHI O0OB’SI3KOBUX MJIs
BUKOHAHHS BKa3iBOK, MPHUIMHEHHI, 3MiHI YW CKacyBaHHI AaKTiB YIMpaBJIIHH,
3aCTOCYBaHHI 3aXO0JiB MPUMYCY IIOJ0 IMiTKOHTPOJIBHUX opraHiB [10, c. 223-224].
CBo€i uepru Harfisig --1ie 3A1ACHEHHS CHEIllalbHO YIOBHOBaXXEHUMU OpTraHAMHU
[IJTbOBOTO CIIOCTEPEXKEHHS 3a CTAHOM 3aKOHHOCTI, (hikcalii Horo mopyumieHsb i
BXKUTTS 3aXOIB IIOJAO0 MPUTITHEHHS MOPYITHUKIB 10 BianoBiganbHOCTI [11]. Tox,
METOJI HarJIsIy 1 KOHTPOIIO — 1€ (PYHKIlIS YHOPAaBIIHHS, JUIsl SIKOT XapaKTepHa
CUCTEMA CIOCTEPEKEHHS M MEepeBIPKU BIAMOBIAHOCTI Mpoiecy (YyHKIIIOHYBaHHS
00’€KTa MPUUHITUM YIPABTIHCHKUM PIIICHHSIM, BUSBJICHHS PE3YJIbTATIB BIUIUBY
cy0’ekxTa Ha 00 €KT, JOMYIIEHUX BIAXUJIEHb, KOpUTyBaHHA [12, c. 234];

- €KOHOMIYHI ~ Meroau. B3sarami, B  €KOHOMIYHIN  JiTeparypi
B1/I3HAYAETHCS, 1110 EKOHOMIUHI METOIH — 11€ (PopMH 1 3aCO0M BILIMBY Ha COLIAIBHO-
€KOHOMIYHI ~YMOBHU KUTTA JIIOACH, KOJEKTHBIB, COIIlaJIbHUX  CILUIBHOT,
oprawmizamiii [13, c.239].  Jlo  BiAMOBIAHMX  IHCTPYMEHTIB  BiTHOCHUTHCS:
(d1HaHCYBaHHS CHUIbHOI  JISJIBHOCTI CyO’€KTIB  B3aemojii, oOOJIK BHUTpaT,
MaTepialbHO-TEXHIYHUX PECYPCIB, TOIIIO;

- iHpopmariiinuii Meron. Ilepenbavae 31MiMCHEHHS aKTUBHOTO OOMIHY
iH(popmarliiero Mik cy0’e€KTamMu B3a€MOJIIi, a TAaKOXX CTBOPEHHS OpraHi3aIliiHuX
YMOB I TOTO, 100 HaJaBaTH CTOPOHAM B3aeMOJIl BeCh HEOOXITHUN 00’em
iHpopmarii JuIs BUpPIIMICHHS 3aBAaHb, SKI CTOSATh IIepell HUMH B MeEXax
JOCITIIKYBaHUX MPABOBITHOCHH.

Takum 4rMHOM, HE3Ba)KalOUM HA JIOCHUTh BY3bKHH IEpeIiK METOJIIB B3aEMOIT
CYZOBO-EKCIIEPTHUX YCTAHOB 3 MPABOOXOPOHHHMHU OpraHaMH BapTO HArOJOCHTH,
0 came Ii IHCTPYMEHTH JO03BOJISIIOTH HAHOUIbII €(EeKTHUBHO Ta PEe3yIbTaTUBHO
peani3oByBaTH CHIbHY JIISJIbHICTb, JOCIIKYBaHUX Y HAYKOBIH POOOTI Cy0’€KTIB.

BucnoBku. He3Baxarounm Ha Te, 110 Ha 3aKOHOAABYOMY PiBHI MHUTAHHIO
B3a€MOJII  CYIOBO-EKCIEPTHHUX YCTAaHOB 3 TPABOOXOPOHHHMH  OpraHaMH
NPUIISEThCST CYTTEBA yBara, a HAyKOBIl aKIEHTYIOTh yBary Ha BaKJIIMBOCTI i
edeKTHBHOI peaizailii, y 3a3HadeHii cepi 3aIuIaeThes psii mpooeM, OJHIE0 13
HAWCYTTEBIMMX cepell AKUX € (DaKTUIHA BIJICYTHICTh 3aKPITJICHHS Ha HOPMATUBHO-
mpaBOBOMY piBHI (opM Ta METOMIB Takoi B3aemomii. 3 OISy Ha 1€, MH
MEePEKOHaHI, 0 OKPECICHUN HaMH TIepesTiK (OpM 1 METOIIB B3a€MO/Iii 000B’I3KOBO
Mae OyTH 3aKpilUICHO B OKPEMOMY BIJOMYOMY HOPMATHBHO-TIPABOBOMY aKTi:
«ITopsimky B3aeMOJIl Cy/IOBO-€KCTIEPTHUX YCTAaHOB Ta MPABOOXOPOHHHUX OPraHiBy,
MPUIHATTS SIKOTO HAapas3i € aKTyaJbHUM.

Cnucoxk BUKOPMCTAHUX JKepeJt
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Baaoucnae Heeaooecokui,

KaHouoam opuoudHux HayxK, 0oyeHm xageopu
AOMIHICMPaAmu8Ho20 NPasa ma npoyecy
Xapkiscvko2o HAYioHAIbHO20 YHIGepcumemy
BHYMPIWHIX CNPA8

AJIMIHICTPATUBHI ®OPMU TA METOJIM KOHTPOJIIO 3A SIKICTIO
BUIIIOI OCBITU B YKPAIHI

YV cmammi, cnuparouuce na ananiz Haykoeux no2ns0ié GUeHux ma HOPM
YUHHO20 3AKOHOOABCMEA, NPOAHANI308AHO 3MICN MA 3HAYEHHS NOHAMMA «popma
KOHMPOAI0Y», HA OCHOBL 4020 CHOPMYIb08aHO Oeiniyilo «popma KOHMpPOIO 3a
akicmio euwoi ocgimuy. 30iticHeHo Kiacu@ixayito opm KOHmMpOaO 3a SAKICMIo
suwoi oceimu 6 Ykpaini. Pozenamymo naykoei miaymaueHnHs w000 Memooig
KOHMPOJILHOI OUSIbHOCMI, d MAKONC MmMeopemuuti nioxoou 00 BUOLIeHHS iX
Pi3HO8UOI6. BusHaueno noHamms memooié KOHmMpOoato 3a AKICMIO 8UWOT 0Cc8imu ma
HageoeHo ix neperik.

Kniwwuosi cnosa: gopmu rxonmpono, AKicmv euwoi oceimu, Memoou
KOHMPOJI0, 3aK1A0U 8UUOT OCBIMU.

Hesaooeckuil B.

AOmunucmpamugnvie @Gopmol u mMemoovl KOHMPOAA 34 KAuecmeom
evicuiezo oopazosanus ¢ Ykpaune

B cmamve, onupasce una ananu3 HAYUHLIX 6327151008 VUEHLIX U HOPM
delicmeyowe2o 3aKOHO0AmelbCmed, NPOAHAIUIUPOBAHO COOePI’CAHUe U 3HAYEHUe
NOHAMUSL «DOpMA KOHMPOIS», HA OCHOBe Ue20 CEHOPMYIUPosaHa oOepunuyus
«popma  xommpons  kauecmea  8vicuieco  obpazosanusy. Ocyuwecmenena
Kaaccughuxayusi popm KOHMpOIs 3 Ka4eCmeom evicuieco 00pazoeamus 8 Ykpaumre.
Paccmompenvr nayunvie moakosanus oOmHOCUMENTbHO Memo008 KOHMPOIbHOU
OoessmenvbHOCmU, A MmakKdce meopemuyeckue nooxoobl K  BblOEIeHUIO  UX
paznosuonocmeti. Onpeoeneno noHsamue mMemooo8 KOHMpOJs KA4ecmsd GblCULecO
00pa308aHUsL U NPUBECOCH UX NEPEUEHD.

Knioueevle cnosa: opmvl Konmpons, xKauecmeo 8vicuieco0 00paA308aHUs.,
MemoObl KOHMPOs, 8blcule YYeOHble 3A8e0CHUS.

Neviadovskyi V.

Administrative Forms and Methods of Control over the Quality of Higher
Education in Ukraine

The article, based on the analysis of scientific views of scientists and current
legislation, analyzes the meaning and significance of the concept of "form of
control™, based on which the definition of the term "form of control over the quality
of higher education”. The classification of forms of control over the quality of
higher education in Ukraine has been carried out. Scientific interpretations of the
methods of control activities, as well as theoretical approaches to the selection of
their varieties are considered. The concept of methods of quality control of higher
education is defined and their list is given.

Keywords: forms of control, quality of higher education, methods of control,
institutions of higher education.
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IlocranoBka npodaemu. KoHTpoib 3a AKICTIO BUIIOI OCBITH, SIK 1 KOHTPOJIb
B 3arajbHO-IOPUINYHOMY 3HAYCHHI, Ma€ IMHUPOKY TEOPETHKO- Ta HOPMATHBHO-
IPaBOBY OCHOBY, B SIKili BU3HAYAETHCS MOTO 3HAUEHHS Ta POJib y IIPABOBIN cUCTEMI
nepkaBu. BogHouac, LIKaBUM € MUTaHHS HE TUIBKK 3MICTY, aje ¥ MpaKTUYHUX
acCIeKTIB peaii3alii BKazaHoi Kkareropii. B ramy3i sKoCTI BHIIOI OCBITH,
JOCIIIJIKEHHSI 1[bOTO THUTaHHA MOXJIMBO 4Ye€pe3 aHaji3 TaKUuX HEeBiJ €MHHUX
CKJIQJIOBUX KOHTPOJIBHOT AISUIBHOCTI, SIK (DOPMHU Ta METOAM, aJKE B HUX BUPAKEHO
dbakTryHui MexaHi3M 1i peamizamii. [lpy npoMy BpaxoByHOUHM aaMIHICTPATHBHO-
MIPaBOBY OCHOBY KOHTPOJIIO 3a SKICTIO BHIIOT OCBITH B YKpaiHi, HAYKOBHI 1HTEpPEC
B MEXax HAIIOro JOCHIDKEHHS CTAaHOBJIATh caMe ajaMiHICTpaTuBHI (opmu Ta
METOJIH IIOT'0 BUAY KOHTPOJIBHOI JISITBHOCTI.

Cran aociaimxenns npodaemu. Dopmu Ta METOIU KOHTPOJIBHOI MisUTBHOCTI
HEOJTHOPA30BO CTaBAJIM MPEAMETOM JOCIIKEHHS SIK TEOPETHKIB IpaBa B IIJIOMY,
TaK 1 TMPEACTAaBHUKIB aJIMIHICTpAaTUBHOI Tamy3i 3o0kpema. Jlana mpobiema

PO3KpHUBaJIaCh y poborax: I'.B. Atamanuyxka, A.1O. BimoHoXKiHa,
B.M. bouapuikoBa, ['.B.3agopoxunoi, B.I. JlozoBoi, A.O.MoBuana O.M.
My3uuyka, H.M. [TapxomeHnko, JI.M. PomaHuiuna, H.®. Tanwusina,

B.I. Tepemennkoro, A.M. llyneru ta iHmmx. BonHodac, He3Bakauu Ha YUMAaTy
KUIBKICTh HAYKOBUX 3700YyTKIB, MpoOjieMa ajMiHICTpaTUBHUX (OPM Ta METOJIIB
KOHTPOJTIO O€3MocepeIHbO B Tally31 3a0€3MeUeHHS SIKOCTI BUIIIOT OCBITH HAJICKHOTO
OTIpAIIOBAHHs Ta aHAI3Y Y HAYKOBHUX JDKEpernax He 3HaMIIIa.

Merta i 3aBIaHHs JoCaiaKeHHsA. MeTO0 CTaTTi € BU3HAYCHHS T4 PO3KPUTTS
CYTHOCTI Ta 3MICTy aJIMIHICTPAaTUBHUX (POPM Ta METOAIB KOHTPOJIO 3a SKICTIO
BUINOI OCBITH B YKpaiHi. PO3KpPUTTS NaHOi METH € MOXJIMBUM 3a JIOIIOMOIOIO
BUKOHAHHS HACTYIHOIO KoJla 3aBAaHb: 1) BHU3HAUUTH 3MICT Ta CYTHICTh
aaIMIHICTpaTUBHUX (OPM KOHTPOJIO 3a SKICTIO BHIINOI OCBITM B YKpaiHW;
2) poaHaJli3yBaTH Ta OKPECIIMTH METOIH aIMIHICTPATHBHOT'O KOHTPOJIIO 32 SKICTIO
BHIIOT OCBITH B YKpaiHi.

HaykoBa HOBM3HA JOCJII:KEHHS TIOJISra€ B TOMY, 11O poOOTa € TEPIIOI0
TEOPETUKO-FOPUINIHOIO PO3POOKOIO, B SKIM PO3KPUTO KOJIO, a TAKOXK CYTHICTh Ta
3MICT aaMIHICTPATUBHUX (POPM Ta METOJIB KOHTPOJIO 3a SKICTIO BHUIIOI OCBITH B
VYkpaini.

Buxkiaan ocHoBHOro marepiaay gociimkeHHs. He3Baxarouw Ha Te, 11O
dopMu Ta METOAM 3araJioM XapakTEepPU3YIOTh MPAKTUYHE TMPU3HAYCHHS
JOCHTI)KYBaHOT B CTaTTI KaTeropii, Mi cOOOK0 BOHM CITIBBIJHOCSATHCS SIK YaCTHHA
ta muie. Ilpy mpoMy ORI HIMPOKMM B I[bOMY AacleKTl € 3MICT came (opm.
Poszobuparouncek 13 ix cnenudikor 3ayBakumMo, IO CJI0BO «dopMa» (Bia
JaTUHChKOTO «formay») — TIyMauuThCs, SIK 30BHINIHI OOPHUCH, 30BHIIIHIN BUJ,
KOHTYpU TpEAMETa; 30BHIINIHE BUPAXKEHHS SKOro-HEOyAb 3MICTY; YCTaHOBJIECHUU
3pa30K 4YOro-HeOy/lb, MPUCTOCYBAHHS MJi1 HAJaHHS YOMY-HEOy/Ib BU3HAUYCHHX
obpucis [1, c. 1435].

Jlep>kaBHUIT KOHTPOJIb 3IMCHIOETHCS ~ OpraHaMu ny6qu01 BIAAN —
3aKOHOJIaBUOi, BWUKOHABUOi 1 CyJOBOi, 1 TMPOSBISETHCA B pI3HUX (QPopMax
YOPABIIHCHKOTO 1 (DIHAHCOBOTO KOHTPOJIIO KOXHOTO KOHKPETHOTO 00’e€kTa [2,
c. 266]. Otxe, cy0’ektr Ta (HOPMH KOHTPOJIIO 3aJI€KATh BiJl KOKHOTO KOHKPETHOTO
00’ekra [3, c. 196].

besnocepenHbo GpopMH KOHTPOJIIO B aaMIHICTPaTUBHOMY NpaBi, K YKa3ye,
B.l. Hepimomui#i, cmia TiaymMadyuTH, SIK CIOCIO KOHKPETHOTO BUpPaXKEHHsS U
opraHizaiii KOHTPOJbHHX i cyO’ekta [4, c.6]. CxoXy MO3UIII0 MTIATPUMYE
®.®D. bytunenp: «PopMHU KOHTPOIIIO 1€ 30BHINTHE BUPAKEHHSI KOHKPETHUX 11, 110
BUKOPUCTOBYIOThCA CcyO’ekTaMu KoHTpomwo» [5, c. 90]. B.®. XKypko i
B.b. SctpeboB 3a3HavaroTh, 1Mo (opMa KOHTPOJIIO — II€ KOHKPETHE MOE€IHAHHS
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0COONMMBOCTEN HMOro opraizaiii Ta 3/A1MCHEHHS, B3a€MO3B 53Ky 1 B3aeMOmIi
NPUHOMIB KOHTPOJIIO 3 METOIO BHSBIICHHSI i PO3KPUTTS MIEBHOTO 3MicTy [6, c. 151].
3a BusHaueHHsM H.M. ApremoBa, (popmMu KOHTpOJIIO — 1€ CHOCOOM BHpazy
KOHTPOJIBHUX il a00 meToxiB [7, ¢. 110].

Cnuparounch Ha BUKJIAQJICHE, aJMIHICTPaTUBHI (POPMHU KOHTPOJIIO 32 SIKICTIO
BUIIIOI  OCBITH HEOOXIAHO  pO3TJsAIaTH, SK HOPMaTHUBHO-BHM3HAYCHI  Ta
periaMeHTOBaHI, CTPYKTYpOBaHi, pI3HOMaHITHI CHCTEMH aJMIiHICTPATUBHO-
MPaBOBUX METOIIB, SIKi ()OPMYIOTh OpraHi3aliiHO-TIPaKTUYHI MOJIeNII KOHTPOJIBHOI
JISITTEHOCTI 32 SKICTIO BUIIOT OCBITH B YKpaiHi.

BigmoBimai  nHaykoBmi, Hampukian, O.D. AHOpiHko 10  OCHOBHHUX
anAMiHICTpaTUBHUX (GOpPM KOHTPOJIIO BITHOCATH TEPEBIPKH, pEBi3ii, aHai3
1HbOpMaIIHHUX MaTepianis, O3HAaHOMIICHHSI 31 3BITaMH,
noBimomiieHHsMH [8, ¢. 223]. B.M. INapaniyk 3a3Hadae, 0 KOHTPOJIb B OCHOBHOMY
3MIUCHIOETBCS Y (popMi TepeBipok (0OCTEKEHHS 1 BUBUYCHHS OKPEMHX HAMPSIMIB
JISTIBHOCTI, 3@ pe3ybTaTaMM SIKUX CKJIAJIa€ThCs JOBiJKa a00 JOMOBiAHA 3aIKCKa),
peBi3iil (JIOKyMEHTaJIbHUM KOHTPOJIb JISUTBHOCTI, 32 HACTIAKaMH SKOI CKIIQTa€ThCs
aKT), MPOBEJCHHS pEiiB, OIJAAiB, 3aTpeOyBaHHs 3BiTiB Ta iHme [9, c. 75].
3BepHytu yBary Bapto Ha miaxim B.C. Illectaka, sikuii HE BHUKOPHCTOBYE
0e3mocepe/THb0 TEPMIH «aAMIHICTPATUBHI (POPMU KOHTPOIIIO», a BEIAE MOBY IIPO
«IPaBOBI 3aCO0M» JIOCATHEHHs MJIEH KOHTPOJBHOI isuIbHOCTI (1110, BJIacHe, i
CTAaHOBUTh 3MICT (OPMH KOHTPOJIO SIK 30BHIIIHBOTO BHUSBY KOHTPOJIBHOI
JISTIBHOCTI), BIJHOCSYM JI0 HHUX: CTATUCTUYHI CIIOCTEPEKEHHs, OyXrajaTepChbKy
3BITHICTh, OYXTQJITEpChKUWA OOMIK, 3BIT, EKCHEPTU3Y, ayauT, JIICH3yBaHHS,
atecrarito, peectpariro [10, c. 305].

Ha nam mornsia, mpyu BU3HAYCHHI aMIHICTPATUBHUX (OPM KOHTPOJIIO 32
AKICTIO BMILOI OCBITH, BapTO 3BEPHYTHUCH JI0 KIIOYOBOTO (HaKTOpy iX 3MICTY —
HOPMATHBHO-TIPABOBO1 ypPETyJIbOBAHOCTI. be3nepedHo, aHaii3 3aKOHOJABCTBA A€
MO>KJIMBICTh BUAUIUTA HECKIHUCHHUN Tiepenik ¢opM, KiIacuikaiiio sSKUX MOXHa
Oyne 3IIMCHUTH 3a TaKOK K HECKIHUYEHHOIO KUIBKICTIO KputepiiB. Ilporte, sk
BIJIOMO, aJIMIHICTPATMBHE MPaBO — II€ MPaBO IMIIEPATUBHE, SKOMY IpUTaMaHHa
(GKOPCTKICTB» TPHUMHUCIB Ta BIJACYTHICTb CYO €KTUBHOTO pPO3CyAy CTOpIH
paBoBiTHOCHH. TOMy, KEpYIOUYHUCH II€I0 BAKIMBOIO OCOOJIMBICTIO BIAMITHMO, IO
MepesiKk aaMiHICTpaTUBHUX (OPM KOHTPOIIO 3a SKICTIO BHUIOI OCBITH Oyne
3aJie)aTH Bl HOpPMa 3aKOHOJIABCTBA, SIKE 3aKPITUTIOE Ta JO3BOJISIE X ICHYBaHHS IS
IILOTO BUTy KOHTPOJTIO.

V monoXeHHAX 3aKOHOIaB4UOl 0a3u 1€ MOMEHT JOCUTH IOBHO Ta SIKICHO
oxapakTtepu3oBaHo. Tak, BianoBiaHo a0 Po3nuty V 3akony Ykpainu «IIpo ocBiTy»
Bim 05.09.2017 Ne 2145-VIII, 3abe3meueHHsT SKOCTI OCBITH BiIOYBA€THCS Kpi3h:
cucteMy 3a0e3ledeHHs SKOCTI B 3aKjajax OCBITHM (BHYTpILIHA cCHCTeMa
3a0€3MeYeHHsI AKOCT1 OCBITH); CUCTEMY 30BHIIIHBOTO 3a0€3MEUYEHHS SIKOCT1 OCBITH;
cUcTeMy 3a0€3MEeUeHHsI SIKOCTI B JISUTBHOCTI OpPTraHiB YIPaBIiHHSA Ta YCTaHOB, IO
3MIIMCHIOIOTh 30BHINIHE 3a0e3nedeHHst sKocTi ocBith [11]. Cxoxi TOIOXKEHHS
MICTATBCS Y TeKCTl 3akoHy Ykpainu «[Ipo Bumty ocity» Big 01.07.2014 Ne 1556-
VII BiamoBiIHO O SKOr0 cHCTeMa 3a0e3MeUeHHs SIKOCTI BHINOI OCBITH B YKpaiHi
CKIamaeTbest 13: 1) cucremu 3a0e3leueHHs 3aKjiafaMd BHIIOI OCBITH SKOCTI
OCBITHBOT JISJIBHOCTI Ta SKOCTI BHUIOI OCBITH (CHCTEMa BHYTPIIIHHOTO
3a0€e3IeUeHHs SKOCT1); 2) CHCTEMH 30BHINIHBOTO 3a0e3MeUYeHHS SIKOCTI OCBITHBOI
JISJIBHOCT1  3aKJajiB BHUINOI OCBITH Ta SKOCTI BHINOI OCBITH; 3) CHUCTEMHU
3a0e3meyeHHs IKOCTI JIsIbHOCTI HalloHaIbHOT0 areHTCTBa 13 3a0€e3I1eUeHHs IKOCTI
BUIIIOI OCBITH 1 HE3AJIC)KHUX YCTAaHOB OI[IHIOBAHHS Ta 3a0€3IMEUEHHs SKOCT1 BUIIOT
ocBitTu [12]. Bu3HayeHi cucTeMH MOKa3ylOTh OpraHizaliitHO-yIpaBIiHCHKY
CTPYKTYpY 3aXOJIIB Ta J1{ 13 3a0€3MEeUeHHS IKOCT1 BHIIOI OCBITH B YKpaiHi, 5Kl y
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TOMY YHCIII BKIIIOYAIOTh B ceO€ KOHTPOJhL y 3a3HaueHOMY Hampsimy. daxtudHo,
HUMH XapaKTEePU3YEThCS aaMIHICTPATUBHO-TIPABOBA OCHOBA 3a0€3MEUEHHS SIKOCTI
OCBITU Ta BHUIIIOI OCBITH 30KpeMa, B 3B’S3KYy 3 YHMM, caMe y BIITMOBIJHOCTI 0 HUX
JIOT14HO KJIacu(iKyBaTH (POpMU KOHTPOJIIO.

Takum 4MHOM, BpaxOBYIOUHM MOJIOKEHHS YMHHUX MPABOBUX 3acajl KOHTPOJIIO
3a SIKICTIO BUIIOI OCBITH YKpaiHM Ta iX aJMIHICTPATUBHUX MOJIOKEHb, TEOPETUYHI
HalpalloBaHHS  HAyKOBI[B, fAKI  JOCHDKYBAJIM  3arajbHO-IOPUIWYHI  Ta
aAMIHICTpaTHBHI ()OPMU KOHTPOJBHOI JISUTBHOCTI, CIIIJI BHUJAUIUTH HACTYIIHI
aJIMiHICTpaTUBHI (JOPMU KOHTPOIO 3a SIKICTIO BUIIOI OCBITH, a cCaMe:

1) 30BHINIHIA KOHTPOJb 3a SIKICTIO BHIIOI OCBITH B CTPYKTYpPi SIKOTO
nepeBakaTh 1HCTPYMEHTH HAaMpaBlieHI Ha KOHTPOJb B MEXKax BIAHOCHH BJIaad 1
HiANOPSAKYBaHHS, Ta SKU HampaBlIe€HO Ha MEPEBIPKY MOTOYHOTO CTaHy SIKOCTI
BHUIIOT OCBITH Ta BU3HAYEHHS MEPCTICKTUB PO3BUTKY TAKOTO KOHTPOJIIO B IIJIOMY;

2) BHYTPILIHIN KOHTPOJIb 32 AKICTIO BUIIOI OCBITU — CYKYIHICTh METO/IIB,
AK1 37e0UIBIIOr0 HampaBieHO Ha (OPMYBaHHS YMOB IPOBEJICHHS KOHTPOJIIO 3a
SKICTIO BHIIOI OCBITH B KOHTEKCTI BHYTPIIIHBOI, IIJILOBOT AiSJILHOCTI KOHKPETHHUX
CyO’€KTIB.

Koxna 13 3a3HaueHux (opmM MoOKe peasi3oByBaTUCh YIOBHOBaXXEHUMU
Ccy0’eKTaMU KOHTPOJBbHOI AisuibHOCTI. [lpu 1mpoMy, *OJHMI 13 CyO’€KTIB HE Mae
MPIOPUTETY B iX 3aCTOCYBaHHI a00 SKMXOCh BUKIIOYHUX MpaB. OCHOBOIO ICHYBaHHS
Ta Mii X ¢GopM € aJAMIHICTPATUBHO-TIPABOB1 BITHOCHHH, B SKI MOXE BCTYIATH
KOXEH YYaCHUK KOHTPOJIO 3a SIKICTIO BHIOI OCBITH. OAHAaK BiApPI3HATUCH Oyne
HaOlp MeToNiB, SKI BIAMOBIAHI CYO’€KTHM OYyIyTh 3aCTOCOBYBaTH y Me¥kKax
BHYTPIIIHBOI YU 30BHIIIHBOT (POPMHU.

AJIMIHICTpAaTUBHI METOAM KOHTPOJIIO 32 SIKICTIO BHUIIOI OCBITHU CKJIQJIalOTh
opratizauiiiHy 4acTuHy QopM. AJle OpH UOMY MaKTh BIACHY MPaKTUYHY
HaIpaBJeHICTh. B €HUMKIONEeINYHIN JIITepaTyp MOHITTS «METOM», BU3HAYAETHCH,
K CYKYNHICTh TPUHOMIB 4YHM OIEpaiiidi MpakTUYHOTO ab0 TEOPETHYHOTO
OCBOIOBAHHS JIMCHOCTI, IO MiAMOPSIKOBaHI BUPINIEHHIO KOHKPETHUX 3aBAaHb. B
CJIOBHMKAX 1HO3EMHHMX CJIB Ta TIYMauyHUX CIOBHUKAX YKPaiHCHKOi MOBHU CJIOBO
«METOJI» HAIIAETHCS 3HAUCHHSM: CITIOCOOY IMi3HAHHS, JOCIIKEHHSI SBHII IPUPOIN
Ta CyCIUJILHOTO XHTTS; IPUHOMy, crioco0y abo oOpasy nii i Take inmie [13, ¢. 307].

[Ilogo HayKOBHX BH3HAYEHBb MOHSTTS «METOJl KOHTPOJIIO», TO, HANPUKIAI,
JLM. Kac’suenko ta E.B. [llopina cTBEpIKyIOTh, 10 — 1€ TAKTHYHI TPUHOMH, 110
pO3pO0JICHI KOHTPOJIIOIOYMMH OpraHaMH 1 HHUMH K BHUKOPHCTOBYIOTBCS JIJIS
JOCSITHEHHSI METH, 3J1ACHEHHS HEOOXIJHOTO BIUIMBY Ha MIJKOHTPOJBHUMN
00’ekT [14, c. 163]. AHanoriyHoro BUCHOBKY aiiiimoB B.I. PoxJjin 3a sikoro mMeTos
KOHTPOJII0O — II€¢ KOMIUIEKC TpPHTAMaHHUX YIOBHOBAKECHUM CYO’€KTaM i Ta
CIIOCOOIB  BUSIBJICHHS HEJIOJIKIB Y MiAKOHTpOJIbHUX cy0’ekTiB [15, c. 18].
@opMyIOYM TEOPETHUYHY KOHUEMNIII0 TMpo 3MICT (PIHAHCOBOTO KOHTPOJIIO,
A.I'. 3ronbkin Ta H.I. XimidueBa 3a3Hauniv, [0 METOJHM KOHTPOJBHOI IiSUIBHOCTI,
30KpeMa, aJIMiHICTpaTHUBHI — I1¢ 3acO0M, MPUHOMH 1 CIOCOOU HOTO 3MIMCHEHHS, K1
O0UPAIOTh 3aJI€KHO BiJl CYKYMHOCTI (DaKTOPIB y KO)KHOMY KOHKPETHOMY BHUMAJIKY
(cy0’exta Ta 00’€KTa KOHTPOJIIO, METH 1 3aBIaHb, IO CTOSTH MEpPe] CyO €KTOM
KOHTPOJIFO, TIiJICTAB BUHUKHEHHS KOHTPOJHHUX TIPABOBIAHOCHH Ta IHIIUX
obcrasuHn) [16, c. 134].

[Momno xmacudikamii mociimkyBanux meroniB, To O.l. Ps6ko BupizHse tpu
Ipynu METOJIIB KOHTPOJIIO: a) IH(QOpMaliiHO-aHATITHYHI; O) KOpPHUryBajbHI; B)
KOMIUIEKCHI (ToeaHaHHs Tomepeanix). Jlo mepmoi Trpynu METOMIB aBTOP
BIJIHOCUTB: CIOCOOM OJIep)KaHHS KOHTPOJIbHOI 1HQOpMali, aHadi3 OTPUMaHOI

JTYMKY aBTOpa, HajJeXaTb: CocoOM W 3aco0M BUPaXEHHS BUMOT MPO YCYHEHHS
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BUSIBJICHUX TIOTPINIHOCTEH, MOPYIIEHb (3BEPHEHHS, cKapra, MOJaHHS, JOBEACHHS
iHdopmariii 70 Bimoma kKomreTeHTHOTO cyO’ekra Tomo) [17]. O.B. Koctukosa
BUJIUIIE Takl aAMIHICTPATHBHI METOAM 3J1MCHEHHS KOHTPOJIIO, SK: TIOCTiiHE
CIIOCTEPEIKEHHS;, TEpIOJANYHI TepeBIpKU; OOCTEKEHHS IIIIHATJISIHOIO O00'€KTa;
aHaii3 JIOKYMEHTIB; BHUBYEHHS 3BEpPHEHb TIPOMAJsiH Ta IOPUIUYHUX OCIO,
nyOnikaiii B 3MI npo nopyiieHHsl 3aKOHHOCTI B cdepl Jep:KaBHOTO YIPABIIHHS
[18]. 3a O.®. AHapiKO aIMIHICTPATHBHI METOJIM KOHTPOJIIO BUPAXKAIOTHCA Y
3a0X0YCHHSAX, J03BOJaX Ha BHMKOHAHHS IIE€BHUX Jii, mepesipkax [19, c.211].
B.A. Ko36aHeHko 10 aAMiHICTPAaTUBHUX METO/IB KOHTPOJIIO BITHOCUTH: MEPEBIPKH,
JTOKyMeHTalbHI Ta ¢aktuyHi peisii [20]. Jlemo iHOIy rpymy aaMiHICTPaTUBHHUX
METO/IIB BUJISIOTH A.3. Jlagames, JI.I". YepHik, M.B. Kapacesa,
[1.C. IlamypkiBcbkuil, a came: TepeBIpKU, pEBI3ii, aHaji3, CHOCTEPEKEHHS,
TIOTIePE/KEHHS, IIPOTHO3, IPUITMHEHHS He3aKOHHUX il Toro [21].

BinmoBigHO 10 HOPMATHBHO-TIPABOBUX AaKTIB, 30KpeMa 3akoHY YKpaiHu
«IIpo ocsity» Big 05.09.2017 Ne 2145-VIII, no aamiHICTpaTUBHUX METOJIB
3MIIMCHEHHS] KOHTPOJIIO B c(hepl BIAHOCATHCS Mo3aruiaHoBl epeBipku. OKpiM IbOTO,
B 3aKoH1 BIJIMIYA€ThCS, 110, HANPHUKIIAJ, CHCTEMa 30BHIIIHHOTO 3a0e3MEeUCHHS
SKOCT1 OCBITH MO>K€ BKJIFOYATH 1HCTPYMEHTH, POLIEIYPH Ta 3aX0/11 3a0e3MeUeHHS 1
MIJBUIIEHHS SKOCTI OCBITH, 30KpeMa: CTaHJapTHU3allilo; JIIEH3yBaHHS OCBITHHOI
JUSTBHOCTI;  aKpeAWTAIll0 OCBITHIX MporpaMm; I1HCTUTYLIMHY aKpeIuTalliio;
IPOMAJICbKY aKpEeIUTaIlll0 3aKJajiB OCBITH; 30BHIIIHE HE3AJIEKHE OI[IHIOBAHHS
pe3yNbTaTiB HABYAHHS;, IHCTUTYLIAHUN ayJWT, MOHITOPUHI SIKOCTI OCBITH;
aTeCcTallll0 MeJaroriyHuX MpaliBHUKIB; cepTU(iKaliio NeAaroriyHuX MpaliBHUKIB,
IPOMAJICBKUI HArJsA; 1HII IHCTPYMEHTH, MPOLEAYPH 1 3aX0/IH, 1110 BU3HAYAIOTHCS
crieniaibHUMU 3akoHamu. Kpim Toro, cucrteMa 3a0e3nedeHHs SIKOCTiI B JIsUIbHOCTI
OpraHiB yMNpaBIiHHA Ta YCTAHOB, IO 31ACHIOIOTH 30BHIIIHE 3a0€3MEUECHHS SIKOCTI
OCBITH, BKJIIOYa€ B ceO€ 30BHINIHINA HE3aJIEKHHN ayAuT IISUIbHOCTI (IIPOLECIB 1
npoIieIyp) BiAMOBIIHUX OpraHiB i yctaHos [11].

binbm posropHytuMu € monoxkeHHs 3akoHy Ykpainu «IIpo Buiry ocBiTy»
Bimx 01.07.2014 Ne 1556-VII BimmoBimHO 10 SAKUX 3a0e3leYeHHsS SKOCT1 BHILOI
OCBITM BKJIOYa€ B ce0€ HACTymHI METOAM: 3MIMCHEHHS MOHITOPUHTY Ta
MEepIOANYHOrO TEperIsiAy  OCBITHIX IporpaM; 3a0e3MeyeHHs  ITiBUINCHHS
kBai(ikamii memaaroriyHuX, HAYKOBHUX 1 HAYKOBO-TICJarOTIYHMX IIpaIliBHUKIB;
3a0e3MeUeHHs] JOTPUMAHHS aKaJIeMiuHO1 JOOPOYECHOCTI MpalliBHUKAMH 3aKjaIiB
BUILOI OCBITM Ta 3700yBayaMu BHINOi OCBITH, Y TOMY YHCII CTBOPEHHS 1
3a0e3reueHHs] QyHKIIIOHYBaHHS €(PEKTHUBHOI CUCTEMM 3aroO0iraHHs Ta BUSBIICHHS
aKaJeMIYHOTO IUIariaTy; MpOBEACHHS MEPIOAUYHHUX MEPEBIPOK IiSIBHOCTI CHUCTEM
3a0€3MeUYeHHs] SKOCTI Ta MEXaHI3MIB poOOOTH 3 OTPUMAHMMH PEKOMEHJIALISIMH;
JIUEH3YBaHHS  OCBITHBOI  JAISUIBHOCTI;  aKpPEAMTALlsl OCBITHBOI  IPOrpamu;
IHCTUTYIIIITHA aKpeauTallisl 3aKaay BUILOI OCBITH Towo [12].

BucnoBku. Tox, aaMiHICTpaTHBHI METOAM KOHTPOJIO B LUJIOMY € JOCHUTH
JHIAHOIO KaTeropi€ro, 3 MPUBOJY SKOI CEpeJl HAYKOBIIIB 3arajibHOI Teopii mpasa Ta
aJIMIHICTPATHBHO-TIPABOBOI HAYKH CKJIAJIUCh CXOXKI1 YSBIEHHS, 30KpeMa, MI0J0 il
CHIBBIJIHOIIEHHS 13 METOJaMH aJMIHICTPAaTUBHHMH 3arajioM. BpaxoByrouum et
MOMEHT Ta MiJABOJISAYN 3arajbHi MiCYMKH TPOBEICHOTO TOCIHIKEHHS 3ayBaKUMO,
10 aIMIHICTPATUBHI METOJIM KOHTPOJIIO 32 SKICTIO BUIIIOT OCBITH — 11€ HOPMAaTUBHO-
BU3HAYCHA Ta PEryJbOBaHAa CHUCTeMa 1H(POPMALIMHUX, KOHTPOIHHO-HATJSIOBUX,
NpOIEAYPHUX CIOCOOIB, 3aco0iB Ta 3aXOJIB  aJMIHICTPATHUBHO-TIPABOBOIO
XapakTepy, KOXKEH 3 SKUX HAIpPaBJICHO Ha peajlizaliio KOHTPOJIO 3a SKICTIO BHIIOT
OocBITHU B YKpaiHi. B CBOill CyKyNHOCTI aJMIHICTPAaTHBHI METOAM CKJIAJal0Th
BIAMOBIHI ()OPMHU KOHTPOJIIO 3a SIKICTIO BHINOI OCBITU. Po3mois MeTomosiorii 3a
dbopmaMu BiIOYBA€ETHCA HACTYITHUM YHMHOM: 30BHINIHIA KOHTPOJIb BKJIIOYAE B ceOe
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3MIACHEHHS TaKUX METOMAIB, SIK: TEPeBIPKH, JIIEH3yBaHHS, aKpeauTalli,
MOHITOPMHT Ta aHaii3, PEKOMEHJAIlll Ta KOHCYJbTaIlli; BHYTPIIIHIA KOHTPOJIb —
BHYTPIIIHIA MOHITOPUHT TIIPOTpaM OCBITH; CHUCTEMaTH4YHE MIABUILECHHS PIBHS
KkBai(ikaiii mepcoHany 3aKJIajiB BHINOI OCBITH; 3a0€3MEUYCHHS IUCIMILUIIHU Ta
3aKOHHOCTI B JIISUTBHOCTI IEPCOHAITY 3aKJIa (1B BUIIIO1 OCBITH TOIIIO.
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Onexciit Pymanues,
3100yBau [IpuBaTHOTrO BUIIIOTO
HABYAJIBHOTO 3aKJIay «YHIBEpCUTET
Cy4acHHUX 3HaHb» (M. KuiB)

BJAOCKOHAJIEHHA ITPABOBOI'O PET'YJIIOBAHHA
TPAHCIIJIAHTAILIT OPTAHIB JIIOAUHHA

lIpoananizosano npayi Haykosyis, sKi 00CAIOHCY8AIU NPOOIEMU NPABOBO2O
Pecyno6ants mpaHCniaHmayii opeanie 1o0uHU, 3aKOH00As4i ma ni03aKOHHI aKmu.
3anpononosano 3anposadumu JNiYeH3V8aHHA 3aKIA0I8 OXOPOHU 300P08’s, SKi
basicaroms 30ilicHIO8amMU JISIbHICb 3 MPAHCHIAHMAYI] OP2AHIE THIOOUHU, A MAKOINC
Hadamu npago npoeooumu maxi onepayii npusamuum JaikapHam. Busnauenwi
NPONO3UYii U000 HOMAPIAIbHO20 NOCBIOYEHHS 3asA8U NPO 3200y HA NOCMepPMmHE
O0OHOPCMBO, BHeCeHHs1 MaKoi 3200u 00 3anosimy ocobu. OKpecieHo Hanpsamu
B00CKOHAJIEHHS NPABOBO2O pe2yniosanus pobomu €0uHoi iHgopmayitinoi cucmemu
MPAHCHIAHMayii.

Knwuoei cnoea: mpancnianmayisn, npagoge  pe2ynio8aHHs,  OOHOP,
JIYEH3YEAHHA.

Pymanuyes O.

Cogepuiencmeosanusa npagoeo20  peyiupoGanus  MpPAHCHAGHMAUUN
0p2anoe uenoeexa

IIpoananusupoganvl mpyovl yueHblX, KOmMopble UCCIe008dIU NpooLembl
nPABo8020O pPecyIUposanus MpaHCnIaHmMayuu OpeaHo8 4eioseKd, 3aKOH00amelbHble
U nooszakouuvie axmvl. llpednodceHo 6HeOpumb JNUYEHIUPOBAHUE VUPEHCOEHULL
OXpAaHbl 300P08bsl, KOMOPbIE HCENAOM OCYUIeCMBIAMb 0esIMENbHOCHb, C8A3AHHYIO
C mpaucnianmayueli Op2aHo8 uelo8eKd, d MmaKice HnpedoCmasums npago
npoBOOUMb mMakKue onepayuu YacmuviM KIUHUKAM. Bhecemwl npeonooicenus no
HOMAPUANLHOMY  YOOCMOBEPEHUIO  3ASGNIeHUsI O CO2NACUU HA NOCMEPMHOe
O0OHOpCMBO, YKA3aHue makoeo coenacus 6 3agewjanuu auya. OnpeoeneHvl
HAanpaegienuss YCoOBepULeHCMBOBAHUSI NPABOBO2O pe2yIuposanus pabomsi EOuHoll
UHDOPMAYUOHHOU CUCTNEMbl MPAHCIIAHMAYUU.

Kntouesvie cnosa: mpancnianmayus, npagosoe pe2yiuposarue, OOHOD,
JIUYEeH3UpOosaHue.
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Rumyantsev A.

Improvement of legal regulation of human organ transplantation

The works of scientists who studied the problems of legal regulation of
human organ transplantation, laws and regulations are analyzed. It is proposed to
introduce licensing of health care facilities wishing to carry out human organ
transplantation activities, as well as to grant the right to perform such operations to
private hospitals. Determining the proposal for notarization of the application for
consent to posthumous donation, making such consent in the will of the person. The
directions of improvement of legal regulation of work of the Unified information
system of transplantation are outlined.

Keywords: transplantation, legal regulation, donor, licensing.

IMocranoBka npodaemu. KoxHiil TIOIMHU TapaHTY€EThCS 3aXUCT ii KUTTS 1
3M0poB’ss 3 OOKy jaepxaBu. OIHUM 13 PI3HOBHIIB MEIUYHOI JTOTIOMOTH €
MPOBEICHHs oOmepaliii 3 TpaHCIUIAHTAIlll OpraHiB Ta IHIIMX AaHATOMIYHUX
MatepianiB goauHu. OHaK HU3KA MOPYIICHb MOPSIIKY TPaHCIIAHTAIlli MOXKe OyTH
KkBaidikoBaHa K 37M04uMHU. Hampukiiana, TOPTiBisl opraHaMu JIIOJIMHU, HE3aKOHHA
TpaHcIUtaHTaiis. Hailesxxne mpaBoBe perylitoBaHHS MPaBOBIIHOCUH Y I cdepl €
3aMmopykoro 3a0e3nedYeHHs MpaB IOHOpa Ta HaJlaHHS MEAUYHOI IOTIOMOTH XBOPOMY,
AKkui  motpebye mepecanku opraHy. Ha3Bani 00cTaBUHM OOYMOBIIOIOTH
aKTyaJIbHICTh 00paHOi TEMH JTOCIIIKEHHS.

AHaJNI3 ocTaHHIX [xociaigxkeHb i myOaikauniii. [IpoGiemu npaBoBOTO
peryJiloBaHHs TPAHCIUIAHTAIllI OpraHiB JIIOJUHU JOCHIKEHI y Tpaisgx Oararbox
YKpaiHCbKMX HAYKOBI[IB y Traiy3i ropucnpyleHuii. 3okpema. A.B. MycieHko
JOCHI/IKYBaB IpaBOBl 3acagyd OOpOTHOM 31 37M04YMHAMH y cdepl TpaHCIUIaHTallll
opra"iB Ta TKaHwH JroauHU [1, c. 89-91]. OmHak, MOCHTIHKYIOYN KPUMiHAIBHO-
MpaBOBUM  acmekT OOpoThOM 13 TMOPYLIEHHSM 3aKOHOJAaBCTBA Yy  cdepi
TpaHCIUTAHTAIlll, BYCHHN HE MPUIUIMB yBary IPaBOBOMY PETYJIIOBAHHIO CaMOi
nporeaypu TpanciutadTaiii opranis. JI.I'. Jlynaesceka Ta B.M. JlymmieHko BUBYaIH
TPAHCIUIAHTALII0 OpraHiB 1 TKaHUH JIIOAMHM Yy paMKax [paBOBOro Ta
KpuUMiHaTicTHYHOTO aHamizy [2, c¢. 206-209]. Bkazane mociimKeHHS JT03BOJIAIIO
BU3HAYUTU NPOOJIEMH y TPABOBOMY PETYIIOBaHHI TPAHCIUIAHTALI OpraHiB JHOAUHH.

[IpoOneMu pO3BUTKY TPAHCIUIAHTOJIOTI] OpPraHiB 1 TKaHWUH JIIOJUHU Ta
3aKOHOJABUl NUIAXH I1X MojojaHHs gocmipkyBana [.B. Mimyk [3, c.65-70].
3po06seHl AOCTITHUIICI0 BUCHOBKM BHUKOPHUCTOBYBAJIMCS MiJ] 4ac MIATOTOBKHU INi€l
ctarti. K.C. [npronienkoBa BUBYaia ICIAHCHKY IOPUIUYHY MOJENb TPaHCIUIAHTAIIl]
1 MOXJIMBICTBH 1i 3acTocyBaHHS B YkpaiHi [4, c. 144-148]. 3akopJAOHHHI TOCBIJ
MPaBOBOTO PETYJIOBAaHHS BITHOCHH y cdepl TpaHCIUIaHTAIlli OpraHiB CTaHOBUTh
CYTTEBY IIIHHICTh IS HAIIOro mociipkeHHs. [Ipami Bka3aHMX HayKOBIIIB,
3aKOHOJIaBUl 1 MIJ3aKOHHI aKTU JO3BOJIIM CHOPMYIIOBATH MPOMO3UIT 00
BHECEHHSI 3MIH y 3aKOHO/JaBCTBO YKpaiHHU.

MeTo10 TOCTIKEHHS € PO3pOOKa MPOTO3UITIH 11010 BHECEHHSI 3MiH Yy UNHHE
3aKOHOJJABCTBO, SIKE PETYJIIOE€ MPAaBOBIAHOCMHU y cdepl TpaHCIUIAHTalli OpraHiB,
JIJIS1 IOT0 BJIOCKOHAJICHHS.

Buxkiax ocHoBHOro marepiaiay aociaimkeHHs. [IpaBoBe perynoBaHHS
TpaHCIUIAHTAIlll OpraHiB JIOJUHU 3IIMCHIOEThCS Ha MijicTaBl OCHOB 3aKOHO/IaBCTBA
Ykpainu mpo 0XOopoHy 3710poB’s, 3akoHy Ykpainu «lIpo TpaHCIIaHTaIlil0 OpraHiB
Ta IHIIUX aHAaTOMIYHUX MaTtepiaiiB JroauHu» Bij 16.07.1999 Ne 1007-X1V (mami —
3akon Ne 1007-XIV) Tta mig3akoHHUX akTiB MiHICTEpCTBA OXOPOHU 370POB’S
VYkpaiau, sKi peryiolTh NpaBOBIAHOCMHM Y I cdepi. Hamexne mnpaBose
pEryJIOBaHHS BIHOCHMH Yy cdepl TpaHCIUIAHTAIlll € 3alopyKO JTOTPUMAaHHS
O0COOMCTHX TIpaB JOHOpa 1 3a0€3MEYEeHHS] MEIUYHOI JOTMOMOTH XBOPOMY, SIKHIA
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notpedye nepecajku Oprasy.

3rigHo 31 cT. 47 OCHOB 3aKOHOJABCTBA YKpaiHU MPO OXOPOHY 3A0POB’S
3aCTOCYBaHHS TPAHCIUIAHTAIllI aHATOMIYHUX MaTepialliB JIIOJWHI 3MIHCHIOETBCS Y
BHU3HAYCHOMY 3aKOHOM mopsaky [5]. BimmosimHo mo a63.1 4.1 cr. 1 3akonHy
No 1007-X1V TpaHcmiaHTaris — 1€ crerialbHui METOJI JIIKYBaHHS, 1110 IOJISTae B
nepecasil peluIteHTy opraHa abo I1HIIIONO aHATOMIYHOTO Martepialy, B3STUX Y
JIFOIMHYU 44 y TBapuHH [6]. BpaxoBytoun HaBeeHI HOPMH 3aKOHOIaBCTBA, MOYKEMO
BU3HAYUTH TPAHCIUIAHTAIII0 OpPraHiB JIIOJIMHU SIK KOMIUIEKCHUN IHCTUTYT TpaBa,
SIKUW PETYJIIOE€ ITPABOBUI CTATYC 3aKJIaIiB OXOPOHH 30POB’ S, IO 3MIMCHIOIOThH TaKi
orepaitii, mpaBa i1 000B’SI3KM JOHOPIB 1 MAIIEHTIB, TOPSIOK MPOBEACHHSI METUIHUX
oreparliil 1 MOBOHKEHHS 13 BUIIYYCHUMH OpraHaMu JIIOIUHU.

[TpaBonopymierHst y cdepi TpaHCIUIAHTAIlli OpraHiB JIOJWHA MOXYTh OyTH
kBani(ikoBaHi Sk 37M04MHH. 30Kpema, y cT. 143 KK VYkpainu BcTaHOBIECHO
BIJMOBIAANBHICT, 32 TMOPYIICHHS BCTAHOBJIEHOTO TMOPSAKY TpaHCIUIaHTAIll
aHATOMIYHMX MaTepiamiB JroauHd. [lifcTaBoro [t TPUTITHEHHS OCoOM [0
KpPUMIHAJIBHOI BIJAMOBIJAIBRHOCTI € BWIYYCHHS Y JIIOJUHHM 1i aHATOMIYHUX
MaTepiaiiB HUISIXOM MPUMYIIIyBaHHs a00 oOmaHy. HacuibHHIIBKE TOHOPCTBO TATHE
KpUMIHAJIbHY BianoBinaneHicTh 32 cT. 144 KK Vkpainu. JIoHOPCTBO BU3HAETHCS
HACHJIBHUIIBKHUM, SIKIIIO BUJIYYE€HHSI KPOBI Y JIIOJUHU B1I0YJIOCH NUISIXOM OOMaHy Ta
3 METOI0 BUKOPHUCTaHHS ii ik goHopa [7]. OTxe, MOpyIIeHHS 3aKOHOJABCTBA PO
TPaHCIUTAHTAIIII0 MOXKYTh MOTATHYTH KPUMIHAJIbHY BiJIOBIATbHICTb.

HaykoBll akleHTYyIOTh yBary Ha mnpoOjemMax y IpaBOBOMY pEryJtOBaHHI
TpaHCIUIAHTAIlll OpraHiB JIOJUHHU. 30Kpema, A.B. MycieHKO CTBepIKye, IO
37104MHU Yy cdepl TpaHCIUIaHTaIlli oOpraHiB a00 TKaHUH JIIOJIUHU OOYMOBJICHI
TaKUMH HEraTUBHUMHU (DaKTOpaMu, SK HasBHICTb «TIHbOBHUX» CXE€M poOOTH
MEIUYHUX YCTAHOB, BIJCYTHICTb BCEYKPAiHCHKOrOo OaHKy OpraHiB 1 TKaHUH,
HEJIOCTATHS KIJIBKICTh KJIIHIK 3 MEPECcajKyu OpraHiB, HEJIOCTATHINA PIBEHb PO3BUTKY
BITUM3HSHUX KJIIHIK 3 TpaHcrutanTalii opranis [1, c. 90]. JL.I'. JlynaeBcbka Ha3uBae
Takl 3axoau JUIA 3amno0iraHHs 3704yMHaM y cdepl TpaHCIUIaHTAIll, SK
YIOCKOHAJIEHHS HOPMaTUBHO-TIPABOBOI 0as3u, OpMyBaHHS OpraHi3alliiHUX 3aca
Mepexi 3akianiB 1 cayk0 y cdepi TpaHCIUIaHTAaIlli, MIATOTOBKA MpodeciiHux
kazpiB [2, c¢. 208]. I.B. Mimyk Bu3Hae notpedy y po3MUpEeHH] MEpexXi 3aKIIaiB, Ki
MaroTh MPaBO 3A1HCHIOBATH TPAHCIUIAHTAI[I}0 OpTaHiB JIFOJWHU, ITiABUIIECHH] 3HaHb 1
HABUYOK JIKapiB, po3poOill 1 3alpoBaPKCHHS JEpKaBHUX IIJILOBUX Iporpam
miaTpuMku  TpaHcrianTamii [3, c. 70]. Orxe, onniero 3 mpobnem y cdepi
TpPaHCIUIAHTALlll OpPraHiB € HEOOXIJIHICTh PO3IIUMPEHHS MEPEXi 3aKiIaiB OXOPOHU
3I0pPOB’s, SIKI MalOTh MIPaBO 3/IIMCHIOBATH TaKy JISJIbHICTb.

3rinHo 3 4. 1 c1. 8 3akony Ne 1007-XIV nisnbHICTH, TOB’SI3aHy 3
TPAHCIUIAHTAIIIEI0, MOXYTh 3/1MCHIOBATH aKpEAUTOBaHI B YCTAHOBJIICHOMY
3aKOHO/IaBCTBOM YKpaiHM TOPSAIKY JEp>KaBHI Ta KOMYHalbHI 3aKJIaAH OXOPOHH
3MI0pPOB’s 1 JEep’KaBHI HAyKOBI YCTaHOBHM 3TITHO 3 TEPENIIKOM, 3aTBEPKCHUM
Kab6inerom Minictpie Ykpaiuu [6]. 3BepHeMo yBary Ha Te, 10 3aKOHOJIABCTBO
B)KMBAa€ TEPMIH «aKpeIUTOBaHI», a He JineHn3oBaHi. 3akoH Ne 1007-XIV obomexye
KOJIO 3aKJIaJ[IB OXOPOHHU 370pPOB’sl, SKI MarOTh MPaBO 3AIMCHIOBATH MISUTHHICTH 3
TpPaHCIUTAHTAIlll OpPraHiB JIIOJWHU, BUKIIOYHO JEPKaBHUMH 1 KOMYHAJIHbHUMHU
JIKapHSAMH, HAYKOBUMH YCTAaHOBAMHU.

[lepenik 3akiagiB OXOPOHHW 3[0POB’S, SAKI MAarOTh MPaBO 3IMCHIOBATU
JUSTBHICT, TOB’SI3aHY 3 TPAHCIUIAHTAIIEI0 OpPraHiB JIIOJIMHU, 3aTBEpKECHUN
noctaHoBoto KaOinery MiHictpiB Ykpainu «Jlesiki nmuTaHHs peanizauii 3akoHy
Vkpainu «lIpo TpaHCIUTaHTaIlil0 OpraHiB Ta IHIIMX aHATOMIYHUX MaTepiaiiB
moauHy. Cepell TakKuMX 3aKJIaliB MIJ3aKOHHUN aKT Ha3uBae IHCTUTYT Xipyprii 1
TpaHCIUTAHTOJIOT1i AKageMii MeAUYHUX HayK, M. KuiB, [HCTUTYT ceplieBO-CyAMHHOI
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xipyprii imeHi M.M. AmocoBa Akagemii MeauuHuX Hayk, M. KuiB, iHII OKpemi
JiKapHi y pi3HUX obnactax Ykpainu [8]. BogHodac x0qHOTO MOPSIKY aKpeauTaiii
TaKMX 3aKJajiB BKa3aHa IOCTAaHOBA HE 3aTBEpIKye. Bumorum 10 3akiajiB, siKi
OyIyTh 31MCHIOBATH JISUTBHICTh y cpepl TpaHCIUIaHTAIlli, BCTAHOBJICHI ¥ 4. 2 CT. 8
3akony Ne 1007-XIV [6]. Ane BkazaHa BHIIC IOCTaHOBA ypsay YKpalHH HE
BCTAHOBIIIOE MOPSAOK MIATBEPIKEHHS IIUX BUMOI OKPEMHUMH 3aKJIalaMH OXOPOHU
310poB’s. Opra, sikuii Oyze 31HCHIOBATH aKpEIUTAIlII0 TAKUX JIIKAPEHb, TAKOXK HE
BcTaHOBNeHUN. OTKe, TMepeik 3aKiagiB OXOPOHU 370pOB’S, SAKI MOXKYTh
3MIMCHIOBATH JISUIBHICTh 13 TpPAHCIUIAHTALll OpraHiB JIIOAWHH, BCTAHOBJIEHUM
ypsinoM YKpaiHd y HaKa3HOMY TMOPSAKY, 0€3 MPOXOHKCHHS TEBHOI MPOIEAYpPH
akpeauTtarii. IlpuBaTHI 3akjgaguM OXOPOHM 3IO0pPOB’S 1O 3IIMCHEHHSA TAaKoi
JISITBHOCT1 HE JIOMYCKAOThCS.

HeoOximHo 3BepHYyTH yBary Ha Te, mo BiamoBigHo 10 cT. 12 I'K VYkpaiam
3aco0aMu  pETyJIOYOoro  BIUIMBY  JE€pXKaBW HA  JISIBHICTH  CyO’€KTIB
roCroflapioBaHHd € JIIICH3yBaHHS, TMAaTCHTYBAaHHS, KBOTYBAaHHS, TEXHIYHE
peryJIfoBaHHS, 3aCTOCYBaHHSI HOPMATHUBIB 1 JIIMITIB, HAIaHHS JOTAIlil, KOMIICHCAIIIH
tomo [9]. BomHowac Takoro 3aco0y BIUIMBY Ha JISUIbHICTH CYO’ €KTIB
roCIofaproBaHHs SIK aKpeauTallisi TOCIOo/IapChKe 3aKOHOJABCTBO HE Mepeadavae.
Jlnst 31cHEHHST JO3BUIBHOT MPOLEAYpPU JOMYCKY OCOOM 10 3/1MCHEHHS TIEBHOTO
BUJTY JISUTBHOCTI BUKOPUCTOBYETHCS MOHSTTS «JTIIIEH3YBAHHS.

3rinio 3 . 6 4. 1 cr. 1 3akony VYkpainu «lIpo minieH3yBaHHS BHUIB
TOCIOIAPCHKOT JISIIBHOCTI» JIIIEH3YBaHHS — 1€ 3aci0 JIep»KaBHOTO PETYJIIOBAHHS
MPOBA/KEHHS BHUIB T'OCIOJAPCHKOI MISIILHOCTI, CIPSMOBAaHMM Ha 3a0€3MeUYeHHS
O€3MEeKN Ta 3aXHUCTy €KOHOMIYHUX 1 COLIAJIbHUX 1HTEPECIB JEp:KaBH, CYCILIbCTBA,
MIpaB Ta 3aKOHHUX 1HTEPECIB, KUTTA 1 3I0POB’S JIOJIUHU, €KOJIOTIYHOI Oe3MeKH Ta
OXOpPOHHM HABKOJHUIIHKOTO IPUPOAHOTO ceperoBuina. BimmopigHo mo m. 15 4.l
CT. 7 BKazaHOTO 3aKOHy YKpaiHM OJHUM 13 BHUJIB AISUTBHOCTI, SIKUW MIJJISTaE
JineHsyBaHHs € menuuHa npaktuka [10]. Kaaposi, opranizaiiiiiHi Ta TEXHOJIOT1UHI
BUMOTH JI0 3aKJaJiB OXOPOHHM 3JI0POB’s, SKI OakaloTh 3alMaTHUCA MEIUYHOIO
MPAKTUKOI, BCTaHOBJIEHI y JIIEH31MHUX yMOBaxX MPOBAHKEHHS TOCIOIAPCHKOT
IisIbHOCTI 3 MeauuHoi mpaktuku [11]. Ileli mig3akOHHHE aKT 3aTBEpIKEHHM
noctaHoBoro KaOinery MiHicTpiB YKpaiHu 1 BCTaHOBIIIOE MOPSIOK 1 BUMOTH [0
OTPUMaHHSA JIIEH311 3aKJaJlaMid OXOPOHHU 370poB’s. OKpeMOoro po3aury, SKuil ou
BCTAHOBJIIOBaB BUMOTH JI0 JIIKapeHb, 110 IJIAHYIOTh 3aMaTHUCS TPaHCIUIAHTAIIIEI0
oprais, y JlineH31iiHuX yMOBax HE BCTAHOBJICHO.

Takum 4MHOM, JJIs1 PO3MIMPEHHS MEPEXKI YCTAaHOB OXOPOHM 37I0pOB s, AKi O
Majgd MpaBO 3AIMCHIOBATH MISUIBHICTH 3 TPAHCIUIAHTAIli OpraHiB Ta 1HIIKUX
aHATOMIYHUX MaTepiadiB JIIOJAUHU, MOXHA 3alpONOHYBaTH HAJaTH IIPaBO
MPOBOJUTH TakKi orepauli NPUBATHUM JIIKapHsIM. J[Jig TOMyCcKy 10 TpaHCIUIaHTaLii
opraniB y 3akoni Ne 1007-XIV HEoOXigHO BCTaHOBUTH CIHEUIabHY MPOLEIYPY
JIIIEH3yBaHHS 3aKJIaJiB OXOPOHH 3JI0POB’sl, sIKi OaKarOTh IMPOBOAUTH MEIHYHI
oreparlii 3 mepecajkyd OpraHiB JIOJUHU. BUMOTH 10 TaKWX HAYKOBHX yCTaHOB a0o
JIKapeHb BapTO 3aKpIMUTH B OKpemux JIIIEH31WHUX yMOBax HaJaHHS MEIUYHOT
JOTIOMOTH IIIJIIXOM TpaHCIUIAHTAIll OpraHiB JIOAWHHA. Sk BapiaHT MOJKHA
3aMpOTNIOHYBAaTH PO3POOUTH OKPEMHUW PO3AUT MPO TPAHCIUIAHTAIIID OPraHiB Ta
IHIMUX ~ aHATOMIYHUX MarepiamiB B JIIEH31WHUX yMOBaX MPOBAKEHHS
rOCIOAAPChKOT  TISIBHOCTI 3 MenuyHoi TmpakTtuku. [lpu 1mpoMmy mporeaypy
JIUEH3YBaHHS MOBHHHI MPOXOJUTH BCl HAYKOBI YCTAaHOBH Ta 3aKjagud OXOPOHHU
3JI0pPOB’sl HE3AJIEKHO B1J (POPMH BJIIACHOCTI.

BBaxaemo, 110 He0OX1AHO 3BEpHYTH yBary Ha 3a0e3leueHHs MpaB JIOHOPIB,
Kl HaJaJld 3roAy Ha BHUKOPUCTAaHHS CBOiX OpraHiB TICIAS CMepTI s
TpaHCIUIAHTAIli] 1HIIHN JroauHI. HajganHs Takoi 3roau He MOBUHHO OYTH IiJICTaBOIO
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JUTSL 3JIOBXKMBAaHb JOBIPOI0, OOMaHy, BWJIYYCHHS OPTaHiB y MOMEpJoi 0ocoOu y
He3akoHHUH cnoci0. BiamosigHo 1o cT. 16 1 cT. 17 3akony Ne 1007-XIV natenep
BCTAHOBJICHA Taka TWpoLeaypa OTpPUMaHHS 3TOJUM Ha B3ATTA aHATOMIYHUX
MaTtepialliB y MOMEPJuX 0cio:

1. KoxxHa moBHOJIITHS Ai€3aTHa ocoba MOXKe JaTH MUCHBMOBY 3rojy abo
HE3TOJly CTaTH JOHOPOM aHATOMIYHUX MaTepialliB y pasi CBOET CMEPTI.

2. 3a BIICYTHOCTI Takoi 3asBM AaHATOMIYHI MaTepiaju Yy TIOMepJoi
MOBHOJIITHBOI J1€31aTHOI 0COOM MOXYTh OYTH B3AT1 3a 3r0JIOI0 TMOJPYXOKs abo
POINYIB, K1 TIPOKUBAH 3 HEIO /IO CMEPTI.

3. BigoMocTi mipo 0cib, siKi 3asBUJIM PO CBOIO 3TOAY CTaTH JOHOPAMH Yy pasi
CMEpTI BHOCSATBHCS JIO €IUHOI JIep>KaBHOI 1H(POPMAIIIHOT CHUCTEMH TpaHCIUIaHTaIli
[6]. Tlpm mpomy mpaBOBI 3acamgu poOOOTH JTaHOI iH(pOpPMAIIHHOI CHCTEMHU
BcraHoBieHl y IlomoxkeHHi mpo €amHYy AepkaBHY 1H(GOpPMAIIIHY CHCTEMY
TpaHCIUTaHTAIli, sike 3aTBepkeHe HakazoM MO3 VYkpainu. Bkazana 6a3a manmx
MICTUTh  BIJJOMOCTI PO  PEECTPU  OpraHiB, aHATOMIYHUX  Marepiaiis,
0101MIUIaHTATIB, JOHOPIB 1 PEIMIIIEHTIB; 3roJl Ta BIJIMOBIEHb Ha JOHOPCTBO,
BUKOHAHUX TpaHCIUIaHTAIid, GopM Ta BHUIIB JISJIBHOCTI, TOB’S3aHOI 3
TpPaHCIUTAHTAIIIE€I0, JIEPKABHUX Ta KOMYHAJbHUX 3aKJIaJiB OXOPOHHU 3]I0POB s,
JIEp’)KaBHUX HAYKOBUX YCTAHOB, SIKMUM JI03BOJIEHA JIsUIbHICTh, IIOB’s3aHa 3
TpaHcILiaHTamielo [12]. AHami3 HaBeACHMX HOPM 3aKOHOMABUMX 1 IIiI3aKOHHHX
aKTiB BHUKJIMKA€ HU3KY CYMHIBIB y 3a0€3MeUeHH1 JOOPOBIILHOCTI PO3MOPSIKCHHS
JIFOJIMHOIO CBOIMH OpraHaMM Ha BUMAJ0K CBOET CMEPTI:

1. He BHU3HAueHO OpraH BiIaaH, SIKMA Mae€ 3aTBEPAKyBaTh (opMy 3asiBU
TPOMAJITHUHA TIPO JT03BUT HA TIOCMEPTHE TOHOPCTBO.

2. He B3akpimieHo mocagoBy o0co0y, ska T[OBHHHA 3acBIIUyBaTU
JTOOPOBUIBHICTh MOAAHHS OCOOO0I0 3rOJM Ha TPAHCIUIAHTALIIO CBOIX OpraHiB MiCHs
CMEDTI.

3. BincyTHi JOCTOBipHI AaHi MI0JI0 HAJEKHOTO 3aXUCTy €IMHOI Jep>KaBHOI
1H(OopMaIIiHOT CUCTEMU TPAHCIUIAHTAIIT BiI CTOPOHHBOT'O BTPYYaHHS.

4. BUKIMKAIOTh CYMHIBH III0JI0 BHKJIIOUCHHS BHITQJIKIB MIAPOOKH 3asB IIPO
3roJly Ha TIOCMEPTHE JIOHOPCTBO Ta BHECEHHsS BIAMOBIJIHUX BIJIOMOCTEH [0
1H(}OpMaIIHHOT CUCTEMU TPaHCIIAHTAITI].

BBaxkaemo, 110 iCHYIOTh PU3UKH OTPUMAHHS BIATOBIIHOI 3asiBU BiJ 0CO0OH,
sgKa HE po3yMija 3HAUYCHHs CBOIX il ab0 HE MOrJia KepyBaTH HUMH, BHECEHHS
HEeMpaBAUBUX BIAOMOCTEH 10 1HPOPMALIIMHOI CUCTEMHU TpPaHCIIAHTAlli. 3BEepTaeEMO
yBary Ha Te, 10 JOOPOBUIBHICTH 3TOJM OCOOM Ha TPAHCIUIAHTAIlIIO OpPTraHiB
MOBUHHA OyTH 3acBiYeHa YIMOBHOBAXEHOI 0CO0000. 3a3HAYMMO, IO BIAMOBIIHO
o 4. 1 cr. 11 ct. 3 3akony Ykpainu «IIpo HOTapiaT» mpaBo MOCBiAYYyBaTH IpaBa, a
TakoX (hakTH, 0 MAIOTh IOPUIUYHE 3HAYCHHS 3 METOI HAJaHHS M IOPUIMYHOL
BIPOT1IHOCTI TOKJAJA€HO Ha HoTapiaT Ykpainu. HortapiycoM € ymnoBHOBakeHa
nepkaBoro (izmyHa ocoba, sika 3AIMCHIOE HOTapialdbHY MISUTBHICTH Y e KaBHIN
HOTapialibHIi KOHTOpP1, JEPKaBHOMY HOTapiaJlbHOMY apXiBl a00 He3aJekKHY
npodeciitny HoTapianbHy AisUTbHICTH [13]. OTKe, HITKOM JOTIYHOIO BUTJISIAE
MIPOTIO3UIIISI TPO HOTapiaJlbHE MOCBITUEHHS 3asBU IIOAO JIOHOPCTBA OPTaHiB ITICIISA
CMEPTI.

Baprto 3BepHyTH yBary i Ha MpaBOBUM CTaTycC 3amoBiTy. 3rimHo 31 cT. 1233 1
cT. 1248 1K VYkpainu 3amoBiTOM € ocoOucTe po3nopspKkeHHs Gi3udHOi ocodbu Ha
BUIAJIOK CBO€T cMepTi. HoTapiyc MocBiIuye 3anoBiT, SIKU HAMMCAHUM 3aMl0BljayeM
BJIACHOPYYHO a00 3a JIOMOMOTOK 3arajiIbHOMPUMHATUX TEXHIYHMX 3ac00iB.
HoTapiyc Moke Ha MpoXaHHs 0COOM 3amMCcaTH 3aroBIT 3 i1 CJIB BIACHOPYYHO abo
3a JOTMOMOTOI0 3arajbHONPUHUHATHX TeXHIYHUX 3aco0iB [14]. Omxe, UUIKOM
JIOTIYHOIO 1 OOTPYHTOBAHOKO BUTJIAJIA€ MPOIO3HUILIIS MPO BU3ZHAYEHHS MOKIUBOCTI
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MOCMEPTHOTO JOHOPCTBA Opra”iB y 3amoBiTi ocobu. Ha miacrami 3amoBity
BIJOMOCTI NPO JOHOPIB OPraHiB Jig TPaHCIUIAHTAIlli MOBUHHI OyTH BHECEH1 [0
€1uHOo1 epkaBHOI 1H(GOPMAIIHHOT CUCTEMH TpaHCIIaHTallii.

MoskHa 3amporoHyBaTH HOPMHU TIpO Te, o0 3roga ocoOU Ha JOHOPCTBO
opraHiB Oyna mnepenbadyeHa He JIMIIE y BKa3aHOMY pPEECTpi, ajge W B I1HIIUX
nokymeHTax. 3rigHo 31 cr. 13 3akony VYkpainu «IIpo €auHuit nepxaBHUM
neMorpadiuHuid peecTp Ta JIOKYMEHTH, IO MIATBEPIKYIOTh T'POMAJSHCTBO
VYkpainu, ToCBIIUyIOTh 0CO0Y 4H ii CIemialbHUN CTAaTyC» TaKUMH JIOKYMEHTaMHU €
MacIIOPT TPOMaASHUHA YKpaiHu, IMOCBITUYEHHS 0COOM MOpsKa, IIOCBITUYECHHS BOJI,
MOCBiIKA HAa TOCTiiHE a00 THMYacoBe NPOXKHUBAHHS, MACIOPT TPOMaJSTHUHA
Ykpainu g BUiAy 3a KOpAOH Ta iHImI JokymeHTH [15]. Burnsmgae abconroTHO
OOIPYHTOBAHOIO TPOMO3UIIIS PO BHECEHHS MO3HAYKU MPO 3roAy Ha JOHOPCTBO JI0
OJTHOTO 3 TEpeNiYeHUX BHILE JOKYMEHTIB. 30KpeMa, 0 MacmopTy IpoMaJsHHHA
Ykpainu a0o MOCBITYEHHS BOAIs, a00 MOCBIAKM Ha MOCTIHE MPOKUBAHHS.

K.C. InpromeHkoBa HaroJjionrye Ha TOMY, IO FPOMAJCHKUM OpTaHi3alisiM 1
opraHam BiaJd B VYKpaiHl HEOOXITHO MPOBOJUTH PpOOOTYy, CHPSMOBAaHY Ha
dbopMyBaHHS MO3UTUBHOTO CTaBJIEHHS CYCIUIBCTBA JO MOCMEPTHOTO JOHOPCTBA.
30kpemMa, 3BEpHYTHUCS 3 II€I0 MPOOJIEMOIO O PENITiiHUX OpraHi3alliid, MpOBECTH
JUCKYCIHI TIPOrpaMH Ha Telie0adyeHHl, 3apoOBaIUTH OKpPEMI1 TOAUHH, MPUCBIYCHI
npoOsemMaM TpaHCIUIAHTAIlli B OCBITHIX 3aKJajax, 3a0e3MeunT TeXHIYHY 0a3y s
nepecaaku oprasi [4, c. 147]. Bpaxkaemo, 110 3aiCHEHHS BIAMOBIIHUX 3aXO/iB
BapTO NependayuTH B OKpEeMid Jiep>KaBHIM LIUJIbOBIM Iporpami, CIpsMOBaHIA Ha
MIITPUMKY JIOHOPCTBA 1 TPAHCIUIAHTAILIll OPTaHiB JIIOJUHU Y MEXKaX 3aKOHY.

Takum YMHOM, HOPMH 3aKOHOJABCTBA YKpaiHU, SIKE PETYNIOIOTH TOPSIOK
TpaHCIUIAHTALlll OpraHiB IOMEPJIOi OCOOHM, 3aciIyroBylOTbh Ha MOJAJbLIE
BJIOCKOHAJICHHS.

BucnoBku. TpaHCIUIaHTaIlil0o OpraHiB JIOJWHUA MOXHA BHU3HAYHTH SK
KOMITJIEKCHUM 1HCTUTYT TpaBa, M0 PETYJIOE MPABOBHM CTATyC 3aKjIadiB OXOPOHU
3II0POB’s, SIK1 3A1MCHIOIOTH TaKi omepariii, mpaBa i 000B’S3KW JOHOPIB 1 MAII€HTIB,
MOPSIJIOK MPOBEACHHS MEAMYHHUX OTIEpalliil 1 MOBO/HKEHHS 13 BUITyYCHUMH OpTaHAMHU
moauHu. [IpaBoBY OCHOBY ISt TpaHCIUIaHTallli CTaHOBISATH OCHOBH 3aKOHO/IaBCTBA
VYkpainu npo oXopoHy 3710poB’s, 3akoHy Ykpainu «lIpo TpaHCmIaHTalil0 OpraHiB
Ta 1HIIMX aHATOMIYHMX MaTepiaiiB JIIOAMHW», TocTtaHoBa Kabinery MiHicTpiB
VYkpainu npo Aeski MUTaHHS peani3allii BKa3aHOro 3aKOoHy YKpaiHu, MiJI3aKOHHI
akTh MiHICTepCTBAa OXOPOHH 3710POB’ sl YKpaiHH, sIKI PETYIIOI0Th PABOBIIHOCUHU Y
i cdepi.

3 METOI0 pO3LIMPEHHS MEPEXI 3aKIIaJIIB OXOPOHH 30POB’S, K1 MAIOTh MPABO
3MIMCHIOBATU Ollepauli 3 TpaHCIUIaHTalli OpraHiB, MPOMOHYEMO BHECTU 3MIHHU Yy
HaIlOHAJbHE 3aKOHOIaBCTBO.

1. HagaTu mpaBo Ha TpaHCIUIAHTAL[l0O OpPraHiB 3akKjajaM OXOPOHHU 30pOB’S
npUBaTHOT (POPMHU BIIACHOCTI.

2. lnst 3AifiCHEHHS MOSUTBHOCTI y I cdepl 3ampoBaWTH CIEHiabHY
MPOICAYPY JIIEH3YBaHHS 3aKJIQJIiB OXOPOHHU 3JI0POB’S, sKI 0a)KaroTh MPOBOIUTH
MEJUYHI orepartii 3 mepecajgku OpraHiB JIFOIUHU.

3. Po3pobuTtn 1 3aTBepauTH JlitieH31itHI yMOBU HaJlaHHS MEIUYHOI JTOMTOMOTH
[IUIIXOM TPaHCIUIAHTAIlli OpPTaHiB JIFOIUHU.

4. JlonaTh OKpeMHUW pO3MIT TPO TPAHCIUIAHTAIII0O OpraHiB Ta I1HIIUX
aHaTOMIYHMX MatepianmiB B JlineH3iiiHI yMOBHM NpPOBAIKEHHS TOCMOAAPCHKOI
JISTTBHOCT1 3 MEIUYHOT ITPAKTHUKHU.

JUisi BAOCKOHAJIEHHSI MPaBOBOTO 3aXMCTy IMpaB JOHOPIB OpraHiB CIiJl
3ampoBaJAUTH TaKi MOJOKEHHS B 3aKOHOJIABCTBI Y KpaiHHU.

1. V 3akoni Ne1007-XIV Tta 3akoni «IIpo HoTapiaT» mnependauutu
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000B’sI3KOBE HOTapiaJibHE MOCBIAYEHHS 3asB MPO 3Tr0AYy Ha TPAHCIUIAHTAIIO CBOIX
OpTraHiB MiCIsl CMEPTI.

2. Y nopmax LUK VYkpainu, siKki peryirol0Th IpPaBOBUN CTaTyC 3aroBiITY,
BCTAHOBUTU MOJKJIUBICTh PO3MOPSKEHHSI CBOIMH OpraHaMu TMICIsl CMEpPTi s
BUKOPHUCTAHHS iX JJI TPaHCIUIAHTAIII].

3. ¥V 3akoni Ne 1007-XIV Ta nHakazi MO3 VYkpainu, sikuil peryitoe poOoTy
€nunoi 1H(opMaIiitHOT CHCTEMH TpaHCIUIAHTAIlli, mNepeadauuTh MOXKIUBICTD
BHECEHHS B1JIOMOCTEH Mpo JOHOPA JI0 1€l CHCTEMH Ha T1JICTaBi 3aIoBITY.

4. Oxpemoro cratrero 3akony Ne 1007-XIV BperymtoBaTu MpaBOBHl CTATyC
Ta yMOBH po00TH €11HOI iH)OpMAaIifHOT CUCTEMU TpaHCIUIAHTAITI].

5. Oxkpemum HakazoM MO3 VYkpaiHu 3aTBEpAUTH BUMOTH JO 3aiBU IIPO
JI03BLUT HA TPAHCIUIAHTAIIIFO CBOIX OPTaHiB ITiCJISI CMEPTI.

6. BHocuTn moO3HAUKy mpo 3rogy Ha JOHOPCTBO OPraHiB JI0 MACIOPTY
rpoMajiiHiHAa YKpaiHu a0o0 TMOCBITYEHHS BOisA, a00 TOCBIAKKM Ha TOCTIiHHE
MIPOKUBAHHS.

IlepcnekTUBY MOAANBIINX HAYKOBHUX J0CHiKeHb MPAaBOBIIHOCKH Y cdepi
TpaHCIUIAHTAIlll OpPraHiB MOXYTb CTOCYBaTHCS KOPUTYBAaHHS OCHOBHHUX IOHSTH Y
3aKOHOJIAaBCTBI MPO TPAHCIUIAHTAI[II0, BJIOCKOHAJICHHS MPABOBOrO PEryJIIOBAHHS
3MIICHEHHSI TIEPECaJIKK OpPTraHiB Ta MPAaBOBOTO CTATYCY 3aKJIaJiB OXOPOHH 37I0POB’S,
K1 OyIyTh MPOBOJMTH TaKi oreparti.
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YK 342.951:351.82
Ceimaana Cmaposoiimoaa,
3006ysay [IBH3 « Ynisepcumem
cyuacHux 3uanvy (m. Kuis),

OKPEMI IUTAHHSI BIOCKOHAJIEHHSI IPUTSITHEHHSA J10
AJIMIHICTPATUBHOI BIIITOBIIAJILHOCTI 3A IPOSIB HEIIOBAT T
JI0 CYY

Cmamms npuceéauena ananizy YUHHO20 3aKoHoOaecmeéa )y  cgepi
AOMIHICMPaAmueHol 8i0N0BI0ANLHOCMI 3 NPOosi8 Henosacu 00 cyody. Pozenanymo
OCHOBHI npobiemu, AKI 3a8aj)caromv AO0 YHEMONCIUBTIOIOMb NPUMASHEHHS 00
8I0N0GIOANLHOCMI NPABONOPYWIHUKIE 34 GYUHEHHsl Nposeie Henosazu 00 CYoY,
3anponoHosano Hogy pedaxyiio cm. 185-3 Koodexcy Vkpainu npo aominicmpamusHi
NPABONOPYUIEHHS.

Kniwwuosi cnoea: nosaza 0o cyoy, 6ionogioanvHicms 3a Npose Henosazu 00
cyoy, cyooee 3acioanis, wmpagp, 2pomaocoki pobomu, AOMIHICMPAMUBHULL apeutm.

Cmapoeoiimoesa C.

OmoenvHble 60NPOCHL COBEPUIEHCMB0BAHUA npueneveHus K
AOMUHUCMPAMUBHOI OMEEM CHBEHHOCIU 3G NPOSABTICHUE HEYBANCEHUS K CYOY

Cmambs nocesaujena anaiuzy O0elucmeyowe2o 3aKOH00amelbcmea 6 cghepe
AOMUHUCTPAMUBHOL OMBEMCMBEHHOCMU 34 NPOSGIEHUE HEYBANCEHUS K CYOY.
Paccmompenvr  ocnosnvie  npobaemvl, Komopvle Mewialom Ui - 0enam
HEBO3MOJICHLIM —~NpUBIedeHue K OmMBemMCMEeHHOCMU NpAGoOHaApywumenei 3d
cogepuieHue NposGIeHUll Hey8addceHus K Cyo0y, NPeodslodCeHad HO8As PedaKyus
cm. 185-3 Koodekca Ykpaunvl 06 aomuHucmpamusHvix npasoHapyuleHusx.

Kntouesvie cnosa: ysadicenue K cyoy, 0meemcmeeHHOCHb 34 NPOSAGILEHUE
Heysadicenusi K cyoy, cyoebHoe 3acedawue, wmpagh, oduecmeenHvie pabomol,
AOMUHUCMPAMUBHBLI APECHL.

Starovoitova S.

Certain Issues of Improving Administrative Prosecution for Direct
Contempt

The article is focused on the analysis of the current legislation in the field of
administrative liability for direct contempt. The main problems that prevent or
make it impossible to prosecute offenders for direct contempt have been studied; a
new wording of the Art. 185-3 of the Code of Ukraine on Administrative Offenses.

Keywords: respect for the court, liability for direct contempt of court, a court
hearing, a fine, community service, administrative arrest.

IlocranoBka npodJjemu. Y crarti 1 Konctutymii Ykpainu 3aiekiapoBaHo,
mo YKpaiHa € «CYBEPEHHOI 1 HE3aJIeKHOIO, JIEMOKPATUYHOI, COIAIIbHOIO Ta
paBoOBOIO JepxkaBoto» [1, c¢.3]. 3a3HadueHe CBIAYUTH, IO MPArHEHHS TBOPIIB
OcHOBHOTO 3aKOHy HAIOi JEpXaBu J0 HAWBUIUX CBITOBUX CTaHIAPTIB, cepen
SKUX 1 KOHIEMIIIS «IPAaBOBO1 JEP>KaBM», 3TITHO 3 SIKOIO «... BEPXOBEHCTBO B YCiX
chepax KUTTS HAJICKUTh MTPABOBOMY 3aKOHY...» Ta «... BCl — 1 JiepKaBH1 OpraHu, i
IPOMAJISIHU OJIHAKOBOIO MIPOIO BIJIMOBIIalIbHI MEpe]l 3aKOHOM...» [2] € 3HaYuMm
KpOKOM Yy po30y/10BI YKpaiHu Ta ii parHeHHi 10 BCTymy B €Bponericbkuii Coro3.

OngHak OCTaHHIM 4YacoM 3HA4YHOTO TIOIIMPEHHs Hal0upae HeraTuBHA
TEHJICHI[ISl 100 HaMaraHHs BIUIMHYTH Ha 3IHCHEHHS HAI[IOHAJIBHOTO

62


https://uk.wikipedia.org/wiki/%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%B5%D0%BD%D1%81%D1%82%D0%B2%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0
https://uk.wikipedia.org/wiki/%D0%9F%D1%80%D0%B0%D0%B2%D0%BE
https://uk.wikipedia.org/wiki/%D0%94%D0%B5%D1%80%D0%B6%D0%B0%D0%B2%D0%BD%D1%96_%D0%BE%D1%80%D0%B3%D0%B0%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%93%D1%80%D0%BE%D0%BC%D0%B0%D0%B4%D1%8F%D0%BD%D0%B8

AKTyaabHi npobaemun NpaBo3HaBCTBA 2017 Nol 1.2

CYJOYMHCTBA. AHaJI3 I€TEPMIHAHT, CTATUCTUKU Ta CyA0BOI MPAKTUKH y Ll cdepi
CBITYUTH, 110 MOMIOHMIA BIUIMB CIIOCTEPITa€ThCS B PI3HUX CYIOBUX IPOIIECax, ajie
HaWOLIBII YacTo 1€ CTAETHCS i YaCc KPUMIHAJIBHOTO CYJAOYMHCTBA, OCOOJMBO Ha
cramii IMOJaHHs arnesaii.

Cnig 3a3HaUUTH, M0 TPOSBU BKA3aHOTO JICNIKTY MalTh Pi3HI (GopMH 1
3aCTOCOBYIOTHCS SIK CTOPOHOIO 3aXMCTY, TaK 1 OOBHHYBAu€HHS — II€ 1 MpsIME YU
OMOCEPEIKOBAHE  PO3TOJIOLIEHHS  OKPEMUX  BIJOMOCTEH 13 JOCYAOBOIO
po3ciiayBaHHs (CyAOBOTO MPOIIECY), 3aTyUYEHHS Ha CBOIO CTOPOHY I'POMAJICHKOCTI,
BIJOMHX MOJITHYHUX YU MEAIMHUX 0C10, 0JHOOOKE BUCBITJIICHHS B 3ac00aX MacoBOi
iHpopmMmartii (mam — 3MI) daxTiB mpo cya0BHil mpolec, opraHizallii MacOBUX aKIIii
miJ CTiHAMHU 3ali Cyay Tomo. I[Ipote mopsia 3 1HIIMMHU JOCHUTH YacTO BIUIMB Ha
CYJIOBU TPOIIEC 3MIMCHIOETHCSA Y (pOopMi SIBHOT HEMOBAaru J0 Cyay Ta YXBaJCHOTO
cyaoM pimeHHs. CHeKkTp TaKMX HEMPaBOMIPHUX BUMHKIB JIOCUTH IIMPOKUN — Bif
MACUBHUX (3JTICHOTO YXWJIGHHS BiJl SBKH N0 CYOQy) A0 AKTUBHUX (TIOPYIICHHS
MOPSIJIKY T 9ac CyA0BOro 3acimanns) aii. Sk 3a3navae O. MapueHko, «B YkpaiHi
MpOSIB HEMOBaru J0 CyAy HE BBAXAEThCS 3JIOYMHOM TNPOTHU MPaBOCYIJsS, 3a
BUMHEHHS IHOTO MPaBOMOPYIICHHS nependayeHo aJMIHICTpaTUBHY
BIIIOBIAaIbHICTEY [3, ¢. 153].

Xoua cporoani 3MI HacudeH1 MOBIAOMIICHHSIMHU, SIKI MOXHA KBali(hiKyBaTH
K TPOSB HEMOBaru J0 Cydy, Cy/IOBa MpaKTHKa BIIKPUTTA TMPOBAKEHb Ta
INPUTSATHEHHS] BUHHUX y BYMHEHHI [LOTO BUAY IMPABOMOPYIICHHS IO HOPUIAYHOI
BIMTOBIJAJIBHOCTI € HE TaKOIO Bpamafoqom ajpke OuTpmIicTh cmpaB 3a cr. 185-3
KYnAIl cyan 3amumaroth 0€3 po3’sSCHEHb 1 3aKpHBAIOTh 4epe3 Maj03HAYHICTb,
BIJICYTHICTh CKJIaqy 1 moaii mpasBonopyuieHHd. Hanpukman Cynns OBpyLBKOTO
paiiorHoro cyay JKuTtomMupchkoi 00jacTi BH3HAB BHHHHM Yy BYHHCHHI
aJIMiHICTPATUBHOTO TpaBOMoOpyIIeHHs, nepeadadenoro 4.1 ct. 185-3 Komekcy
VYkpainu npo agMiHICTpaTUBHI MPAaBOMOPYLIEHHS, Ta BIANOBIAHO 110 cT. 22 KYnAII
3BUIBHUB B ~ @JAMIHICTPAaTHUBHOI  BIAMOBIJAIBHOCTI MPU  MaJIO3HAYHOCTI
MPaBOTIOPYIICHHS. Ta OOMEKHMBCS YCHUM 3ayBa)XEHHSAM 32 HEOJAHOPA30BY HESBKY
MPaBOMOPYIIIHUKA JIO CYyy Ta TUM (DaKTOM, 1110 BIH «IEPETUIyTaB JaTy MPOBEACHHS
CYZ0BOTO 3acimanus» [4].

[Ipo piBeHb MpobIEMU CBITYUTH TOW (HAKT, IO Yy 3B’SI3KY 3 CHUTYaIII€l0, IO
cknanacs, Pana cynaiB Ykpainu B ki 2016 poky yxBanuia creriaibHe pillieHHs
«Illoto HEOOX1HOCTI pearyBaHHs CYAJIB Cy/iB YKpaiHW Ha MPOSIBU HEMOBAru J0
HUX Yy CyaoBoMy rporeci» [5]. YTIM 3a3HaueHe DpIIIEHHS Ma€ MEePEBaXKHO
pPEKOMEHIAIIHHUN XapaKTep, a OTXe, BUHUKAE THTAHHA IIOJAO0 HAYKOBOTO
JOCIIIJKEHHST I[i€] MpoOJieMH 3 METOI0 BHHECEHHS Ha OOrOBOPEHHS HAayKOBO
OOTpyHTOBAHMX MPOMO3UILIIN 110710 11 BUPILIEHHS Ta BJOCKOHAJIEHHS MPOBAKCHHS
y CcIipaBax MpO MPUTATHEHHS 10 aJMIHICTPATUBHOI BIAMOBIAAIBHOCTI 3a TPOSB
HEMoBaru N0 cyny. BkazaHe MiJKpEecioe akTyalbHICTh TEMH I[OTO HAyKOBOTO
JIOCITIKEHHS.

AHaJi3 OCTaHHIX A0CHiIKeHb. TEOpPEeTUYHUM 1 MPAKTUYHUM MpobdIeMaMu
MPOBAKEHHS Yy CIpaBax MpO aJMIHICTPAaTUBHI TPABOMOPYIICHHS Yy PI3HI YacH
MPUCBATUAIN CBOI Tparii Taki Bigomi HaykoBii sk B. Aep’sHoB, C. Anekcees,
J. baxpax, O. bannypka, 0. butsak, B. I'opmienes, 1. 'onocuiuenko, E. Jlemchkuii
O. Ocranenko, O. Muxonenko, B.IlerkoB, B. Tepemenpbkuii, M. Tumenko,
B. lllxkapyna Ta iHmi HaykoBii. [luTaHHS TPUTSITHEHHS 10 aAMIHICTPATHBHOI
BI/IMOBIJAILHOCTI 32 BUMHEHHS HEMOBAru J0 Cy1y JIOCTIKYBAIU TaKl HAyKOBIIl SIK
B. I'peunmnukoBa, JI. Ocradiituyk, T. Komomoeus, 0. Kanammnwuk, I. Pycenko,
O. Mapuenko, /l. Jlyuenko, O. Kpectbsaninos, 1. [lImapin Ta 1H111 HaykoBii. OAHAK,
HE3BaXKAIOYM Ha Ty YyBary, SIKy MNPUIUISIOTH 3a3HaueHIM mpoOsaeMi BITUM3HSHI
HAyKOBILI, 3HAaYyHA KUIBKICTh MNHTaHb SK TEOPETUYHOTO, TaK 1 MNPAKTHUYHOTO
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XapakTepy 3aJMIIAETHCS HEPO3B’S3aHOI0, @ KPUTHUYHI 3ayBa)KCHHS Ta MO3UTHBHI
HaIpaIfOBaHHs 3 MUTaHb NPUTITHEHHS 10 BIAMOBIJAIBHOCTI 32 HETOBAry N0 CYIy
OYIKYIOTh CBOTO BHPIIIICHHS HA 3aKOHOJaBYOMY PIiBHI.

MeTor0 cTATTi € 31MCHEHHS aHalli3y YMHHOTO 3aKOHOJABCTBAa Ta CYAOBOI
NpaKkTUKU Yy cdepl 3acTOCyBaHHS aaMIHICTPATHUBHOI BIAMOBITAIBLHOCTI 3a TPOSB
HEMOoBaru J10 cyay Ta (opMyIitOBaHHS HayKOBO-OOIPYHTOBAHMX IMPOIO3HUIIIN 111010
HOT0 yJTOCKOHAJICHHS.

Buxian ocHoBHoro marepiaay pociimkeHHsi. OmHIE0 3 HEJIOCTaTHHO
JTOCTIPKEHUX TMpoOJieM € TPOBAaKEHHS Yy CIpaBaX NpoO TMPUTSITHEHHSA 10
aJIMiHICTPaTUBHOI BIAMOBIJATBHOCTI 3a MPOSIB HEMOBAaru A0 Cyay, aHali3 IHoro
CTaJliii Ta MPAKTUKH 3aCTOCYBAaHHS.

Sk 3a3navae O. MapyeHko, Ha BiIMIHY BiJl PaAsSHCHKMX YaciB ChOTOAHI B
YkpaiHi HeMae €IMHOTO HOPMAaTUBHO-TIPABOBOTO aKTa, B SIKOMY O 3aKpiIlIIOBaBCS
MOBHHM MEpeniK AisiHb, KOTpl HEOOX1IHO KBadidiKyBaTH SK HEMOBAary A0 Cyay, Ta
BCTAHOBIIIOBAaB MIpy BIJIMOBIIAJTBLHOCTI 3a iX BuuMHEHHs [3, c. 153]. ¥V nonansmomy
HaykoBellb nutye HopMu 3akoHy CPCP «IIpo BiJMoBiIadbHICTh 32 HEMOBAry Jo
cyny» Bim 02.11.1989 p. [6], 3TiIHO 3 SIKOTO «HEMOBArow J0 CyNy €: BTpy4YaHHS y
BUPIIICHHS CYJOBHUX CIPaB; MOrpO3a BIAHOCHO CYZJ1 YW HapOJHOTO 3aciiareds,
oOpasa cyazi abo HapOAHOTO 3acifaTesis, HeBUKOHAHHS CYJIOBOTO PILIEHHS, IIPOsB
HENoBaru J0 Cyay, HNEepelIKOJKaHHS SBI 1O CyQy HapOJHOIO 3acijareds,
HEBXUTTS 3aX0/11B 1110JI0 OKPEMO1 yXBaslu (IIOCTAaHOBH) Cyly a00 MOJaHHS CYAI1».

AHani3 mucnosumii 4. 1-4 cr. 185° «IIposiB HenoBaru no cyay» Kogekcy
VYkpainu npo aamiHicTpatuBH1 npaBonopyueHHs [7] (mam — KYnAIl) no3Bossie
3pOOMTH BUCHOBOK, IO HEMOBAara JI0 CyJly MOX€ HpOSBIATUCA Y (OpMI: 3TICHOTO
YXWJIEHHA BIiJ SBKM 10 CYIy, HENIAKOPEHHI PO3MOPSIHKEHHIO T0JIOBYIOYOIO;
NOPYIIEHH] MOPSIIKY M1 Yac CyI0BOTO 3aciJaHHs; BUMHEHHS 1M, K1 CB1IYATh MPO
SBHY 3HEBary /0 Cyay a0o0 BCTAHOBICHHX Yy CyAl TPaBUJ; HEBUKOHAHHS
HOpYy4YHUTENIEM 3000B’A3aHb, MOKIAIEHUX CY/IOM B OKPEMHUX MPOBAIKEHHSX.

OTxe, MpU TOPIBHSHHI HOPM JIBOX 3aKOHOJABYMX aKTIB MOKHa 3pOOUTH
BUCHOBOK, III0 3aKOHOJABCTBO TOTAJITAPHOI JIepKaBU OXOIUTIOBAIO  OLIBIIT
MIUPOKUM TIEpesiK i, sSKi MOKHa KBali(iKyBaTH SIK MPOSIB HETMOBAaru N0 Cyuy.
Opnak, sIK 3a3HAa4ajgocs BUINE, B JEMOKPATUYHIN YKpaiHi BUMHEHHS 3a3HAYEHOTO
JISTHHS TIIanae i FOPUCIUKIII0 aIMiIHICTPAaTUBHOTO 3aKOHOJABCTBA, HA BIIMIHY
BiJl HABEJEHOTO BHIIE HOpMaTHUBHO-TipaBoBoro akta CPCP, nme okpemi HOpmu
nependavyaii KpUMIHAJIbHE TIOKapaHHsS 3a BUMHEHHs [isiHHSA. BomaHowac cif
3a3HAYUTH, 110 HACTAHHS CYCHUIbHO HEOE3NMEYHMX HACHIIKIB y pe3ynbTari
BUMHEHHS  JisiHb, SIKI (OpPMaJIbHO MalOTh O3HAaKM  aJMIHICTPATUBHOTO
npaBomopyimieHHs, nepembadeHoro  cr. 185-3  KYmAIl, moBunHI  OyTH
KBa(piKoBaHi 3a BIANOBIAHUMU cTaTTsiMu KpuminaneHoro Kogekcy Ykpainu.

Cy0’ekTamMu Takoro TMpaBOMOPYIIEHHS MOXYTh OyTH 0COOM 3 pi3HUM
MpoIIeCyaTbHUM CTaTyCOM: CBIJIOK; MOTEPIINIA; TTO3UBaY; BiMOBIAY; TPOMAISTHIH
(mpucyTHIW Ha 3acilaHHi, IsA7a4); 1HII 0co0u (OyIb-XTO MPUYETHUN 10 AiH, SKi
CBIYaTh MpO SBHY 3HEBAry J0 cyay abo BCTAHOBIIEHUX Y CYJl IPaBWJI); €KCIEPT;
nepeKsaaay; mopydIuTesb. BiamoBiHO 70 IPOIECyalbHOTO CTAaTyCy BKa3aHUX OCIO0
MO>KHA TMOIITMUTH Ha 0e3MocepeHIX YIaCHHUKIB MPOIIECY, CIEIIaiCTIB, IHIINUX 0CiO.

YTiM 3ayBakuMmo, 110 BKazaHa kiacudikaiis 3poOjieHa JUIE Ha OCHOBI
mucnosuuii cT. 185-3 KYnAIL Ik cBiguuTh cynoBa MpakTUKa, a TAKOXK MyOmiKarii
B HAYKOBil mepiojuui, 10 OKpPeMoi Kareropii y TakoMy pa3i MOKHa BIJHECTH
MOCaJ0BHUX OCIO MIAMPUEMCTB, YCTAHOB Ta OpraHizalii pi3HUX GOpM BIACHOCTI, 10
SAKUX CyJ 3BEPHYBCS 3 BIJIMOBIJIHUM 3allUTOM IIOAO0 BUTpeOyBaHHs iH(opMarlii Ta
JIOKYMEHTIB, HEOOX1AHUX JJIsi 00’ €KTUBHOIO 1 TIOBHOT'O PO3TJISIY CYIOBOi CIPaBH.
3a HasBHOCTI JOCTATHIX JOKa3iB MIOJAO0 CBOEYACHOTO OTPUMAHHS CYJIOBOTO 3alUTY
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npu HOro HEBUKOHAaHHI y BCTAHOBJICHI TEpMIHM BKaszaHi [ii (0e3disUTbHICTB)
HEoOX1/1HO KBaJi(iKyBaTH SIK IPOSB HEMOBArU A0 CYIY.

Tak, y cnpabi Ne 826/233/15 3a mo3zoBom TOB no Bimminy aepskaBHOI
BUKOHABYOI Ci1yk0u [leyepcbkoro paitoHHOTO yrpaiiiHHS IOCTHIIT y M. KueBi ipo
BU3HAHHS MPOTUIIPABHUMHU Ta CKACYBaHHs IMOCTAaHOBM IMPO HaKJIAAeHHS mTpady
nocTaHOBOIO OKpY>KHOTO aAMiHICTpaTUBHOTO cyAy M. KueBa HakianeHo mrpad Ha
HavajgbHUKa Binaumy nepkaBHOi BUKOHaBYOi ciyxOu Iledepcbkoro paioHHOTO
ynopaBiaiHHS ~ ocTHIlii y M. KueBi 3a  BUMHEHHS  aaMIHICTPATHBHOIO
npaBomopymieHHs, nepeadadenoro ct. 185-3 KYnAIL. Ananizyroun CyTh CIpaBU
Oy70 BCTaHOBIIEHO, IO yXBajor OKPYKHOTO aJMiHICTpaTHBHOTO cyay M. Kuema
Ne 826/233/15 Bix 28.01.2015 p. 6yno 30608’ s3aH0 BJIBC Ileuepcrkoro PYIO y
M. KueBi Hamaté 10 Cyay HQJICKHUM YHHOM 3aCBiUEHI KOIMIi BHUKOHABYHX
npoBakeHb Ne 35874511 ta Ne 36145701. Bkazany yxBamy Oyjlo HampaBJIEHO
BJIBC Ileuepcekoro PYIO y m. Kuesi 30.01.2015 p. B mopsiaky, nepeadadeHOMY
cT. 181 Komekcy aaMiHiCTpaTHBHOTO CyAouuMHCTBA Ykpainu. OpHaK cTaHOM Ha
09.02.2015 p. maTepianiB BKa3aHuX BUKOHaBuYuX mposakeHb B/IBC Tleuepcrkoro
PYIO y m. Kuesi Hagano He Oyio [8].

Tomy BBaxkaemo, 1110 JOIUIBHO JISIHHS y BUTJISIII HEBUKOHAHHS BUMOTH Cyy
npo HajaHHSA 1H(opMaIlli abo JOKYMEHTIB, HCOOXITHUX ISl CYJIOBOTO PO3IIIIAY,
mo Oynau 3AIMCHEH1 y BUIJIAAl iX HEHajaHHS a00 HECBOE€YACHOTO HaJaHHS, 3a
HAsSIBHOCTI JIOCTaTHIX JIOKa3iB IOJI0 CBOEYACHOTO OTPUMAHHS CYAOBOrO 3aIUTy
BUHECTH B okpemy dacTtuny cT. 185-3 KYmAIl, a mocamoBux oci6 — KepiBHHKIB
IOpUJIMYHUX OC10, SKI BUMHUIIMU II€ JISIHHSA, BU3HAYUTHU SIK CICIIaIbHUX CYO’€KTIB
aJIMIHICTPATUBHOT'O MPABOMOPYILIEHHS.

Oxkpecioroun nMpooJieMu Ta NEPCHEKTUBU yIOCKOHAJICHHS B1IMOBIAAIBHOCTI
3a mposiB HenoBaru A0 cyay T.Konomoenp Tta HO. KanamHuk HaBenu mnepentik
npoOJeMHUX NHUTaHb y 3a3HadeHiil cdepl, fAKI € aKkTyalbHUMU W CHOTOJIHI,
HE3Ba)KalOYM Ha HU3KY MNPUUHATUX 3MIH Ta JOMOBHEHb. 30KpeMa, HAaYKOBII
BKa3ylOTh Ha:

«— BIICYTHICT, 'y mepeniky aucnos3uiii cr. 185-3 KVYnAIl oxpemux
KaTeropil y4aCHUKIB CYJOBOTO MPOIIECY, 1[0 YHEMOXIUBIIOE iX MPUTATHEHHS 10
BIJIMOBIJIAJILHOCTI 32 OJTHOPA30BY YMHUCHY HESIBKY (CBiJIKa, MOTEPILIOTrO, MO3MUBayYa,
BIJINIOBIJIaya, €KCIepTa, Nepeknanada)y abo «HEoJHOpa30oBE HE3 ABJICHHS 0e3
MOBXHUX MPUYUH J0 CYAy «IIPaBOMOPYIIHUKA, MiJICYAHOTO, CIEIialicTa, 1HIIO1
0oco0u, 0coOMCTa Y4acThb SIKOT B CYJJOBOMY PO3TJIsA/ll BU3HaHA 000B’SI3KOBOIO;

— BICYTHICTh aJbTEPHATUBHUX aJMIHICTPATUBHUX CTATHEHb Y CaHKLIL
ct. 185-3 KYnAII;

— IIPaBOBY HEBU3HAUYCHICTH IIOJO0 TIOHSATH <GBIICHE YXWJEHHS» Ta «SIBHA
3HEBara;

—BiacyTHICTh 'y KYnAIl mpouenypu ¢ikcamii cynoBoro 3acigaHHs, L0
YCKJIQJHIOE JIOBEJICHHS BUHYBATOCTI MOPYITHUKA,

— HasBHICTh HEIMOOJMHOKHUX BHUIAJKIB KBamidikaiii IposBiB HEIMOBaru a0
CyIy sIK IpiOHOTO XYJIITaHCTBA;

— BIJICYTHICTh €IMHUX JISI BCIX Cy/iB «IIpaBui moBemiHKY TPOMAJISH y CYIi»,
0 00yMOBJIIO€ Cy0’€KTUBHHM MiAX1J] M 9Yac MPUWHSTTS Ta 3aCTOCYBaHHS Pi3HHUX
3a 3MICTOM TIPABUII;

— HEMOJKJIUBICTh BHKOHAHHS aJIMIHICTPAaTUBHOTO CTSATHEHHS Yy BUIJISIIL
mTpady 110,10 NEBHUX KaTEropii MOpyIIHKKIB,

— BiacyTHICTh Y KYTOAII pernamenTanii nopsiaky BiJIIKOJYBaHHS 30MTKIB,
3aBJIAHUX TPABOMOPYLIECHHSM, BIIMOBIJANBHICTh 3a sKe mnependadene cr. 185-3
KYnAIl» [9, c. 74].

Cniji 3a3HaYUTH, 110 CaMe 3a3Ha4yeH1 BUIIE MPOOJIEMHI MUTAHHS 1 CTalOTh TUM
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BUPIIIATBEHUM (PaKTOPOM, L0 3MYIIYE CYJ «HE OMiuaTh» (PaKkTiB MPOSBY HETIOBArH
0 Cydoy, OCOONMBO y THX TMpoIecax, fAKI OTpUMalM SCKpaBe MOJITHYHE
3a0apBJEHHS YW CYCHUIBHUN pO3roJioc, TUM CaMHM HE JIUIIEe MOTIUOII0I0YU
CUTyaIlll0 13 PO3MOBCIOJDKCHHSIM TIPABOBOIO HITLII3MYy B CYCHIJIBCTBI, a #
MOPOKYIOUM OKpeMi MpeleAeHTH BIUIMBY Ha PIIICHHS CyAy, 10 caMme Mo coli €
HEMPUITYCTUMHUM.

VY 3B’s3Ky 3 HaBEJACHUM BHILE OKPEeMi HAYKOBIIl 3 METOI0 BJIOCKOHAJICHHS
MPOIEAYPHY Ta HEBIIBOPOTHOCTI MPUTATHEHHS IMOKapaHHs 0C10, K1 BUNHUIN JISTHHS
y BUTJISII TIPOSIBY HEMOBArH JI0 CyNly, Y CBOIX poOOTax MPOIMOHYIOTh BHECEHHS 3MiH
no uwuHHOoro KVYmAIl, oOrpyHroByrounm cBoi Bapiantu cT. 185-3 KVYnAIL
[To3UTUBHO OIIHIOIOYM TaKi MPOIO3HINI BBAXAEMO 3a HEOOXITHE 3INCHUTH
KPUTHYHUHN aHai3 AEAKUX 3 HUX 3 METOIO ONTHUMI3allii Ta BIOCKOHAJIEHHS. 30KpeMa
T. Konomoens Ta 0. Kanamnuk y cBoeMy MpoeKTi 3a3HA4YE€HOT CTAaTTI BUHOCSTH Ha
oOroBopeHHs Jymmie nBi yactuHu [9, c. 81]. YactmHy 1 BKazaHOI cTarTi BOHU
IIPOIMOHYIOTh 3aKOHOAABIIIO 3aTBEPAUTH y TaKoMY BapiaHTi «Hemnosara no cyay, 1o
JicTana BUAB y HesBLI B cya 0€3 MOBaXHOI NMPUYMHU CBIAKA, MOTEPIIIIOTO,
no3uBaya, BIANOBIJAYa, €KCIepTa, CHelialicTa, MPUCSKHOTO, IepeKiiajaya,
HOpYyILIHUKA a00 HOro 3aKOHHOIO MpEACTaBHHUKA, a00 B HEMIJKOPEHHI 3a3HaYCHHUX
oci0 Ta IHIIUX TPOMAJSIH PO3MOPSHKEHHIO TOJIOBYIOUOTO, TArHE...». Coiia
3a3HAUUTH, 110 HAYKOBILI Yy IbOMY pa3l BUKIIOUWIM KaTETOPII0 <GIICHO» (Y
MPOEKINT 10 KaTeropii «HEsIBKW») 13 HOPM II€l CTATTI Ta BKIIOYWIN JIO MEPENTIKY
creniajJbHuX Cy0’€KTIB MPAaBONOPYIICHHS YYAaCHHUKIB CYJOBOIO MpPOLECY, Kl B
yuHHIA Ha choromHi cT. 185-3 KYmAII 3akoHomaBerp 3ramye sk B 4. 1, Tak 1 B
IHIIMX YacTUHAX, TAKUM YMHOM YHI(DIKyBaBIIM caMe€ JISHHS Ta CyO €KTIB LIbOTO
aJMIHICTPaTUBHOIO MPABONOPYHIEHHsA. TakoX 3 HOPM 1Il€i YacTUHU BOHU
BUKITIOUMIIH TaKy IO SIK «IIOPYIICHHs BCTaHOBJICHUX [IpaBuit moBeIiHKH TpOMaIsH
y CyIi», BBaXalwouu, 0 BOHO MOTpeOye OUIbII CYBOPOi CaHKIIi, HIXK
3aMmpornoHOBaHa y 4. | (TmomepempkeHHs), Ta PO3MICTIIIM 1i HOPMH JO 4. 2 CBOTO
Bapianty cT. 185-3 KYnAIL

YactuHa 2, Ha AYMKY HAayKOBIIIB, TIOBUHHA OyTH TPHCBSYEHA BYMHEHHIO
IpaBOIOPYIIEHHs NMOBTOpHO: «Hemosara no cyny, 1o gictana BUSB y MOBTOPHIi
HesBIIl B CyJ 0€3 TOBa)KHOI MPUYMHHM CBiJIKa, MTOTEPIIJIOT0, M03MBava, BiANOBIaYa,
eKCIepTa, CIeriagicTa, IPHUCSHKHOIO, IepeKiaaada, IOpyImIHuKa abo #oro
3aKOHHOTO TpEJCTaBHUKA, a00 B MOBTOPHOMY HEMIJIKOPEHHI 3a3HAa4yeHUX OcCi0 Ta
IHIIUX TPOMAJASH PO3MOPSAIHKCHHIO TOJOBYIOYOTO, a TaKOX B IOPYIICHHI
BCTAaHOBJICHUX [IpaBWyI TMOBENIHKM TpoMalsH y cynai, Tsarae ...» [9, c. 81].
BBaxkxaeMo Takuil neTaJibHUN OMUC A1 Ta Mepeiik YY4aCHUKIB CYJOBOTO IMPOIIECY 3
PI3HMM CTaTyCcOM B HOpMax ILii€i YaCTHUHHU € 3aliBUM, OCKIJIbKH BiH JyOJIIO€ TEKCT
4. 1. Sk Buxix 13 curyauli MOXJIMBO OyJi0 O 3aJIMIIMTH YMHHY pENaKIliio 4. 2 0e3
3miH («Ti cami JigHHS, BYMHEH! MOBTOPHO MPOTSATOM POKY IMICHA HaKJIaJAeHHS
aJMIHICTPATUBHOTO CTSTHEHHS, -» ), a NPOTUIIPaBHI i MIOA0 TOPYIICHHS
BCTaHOBJIEHUX [IpaBmi MOBENIHKM TPOMAJsSH y Cy/l, Ha Hamly AyMKy, Oymo O
JOIIIBHIIIE PO3MICTATH B OKpEMIH 4YacTHHI CTaTTi, IO PO3TIATAETHCS, IO
J03BOJIMIIO O 11 JeTanmizyBaTH Ta KOHKPETU3YBAaTH 3 METOI0 YHUKHEHHS OyIb-SKHX
KOJI131i 200 MOJBIMHUX TPAKTyBaHb.

Ha namy nymky, HaiiO11b11 oOTrpyHTOBaHI 3 HAYKOBOI Ta MPAaKTUYHOI TOUKH
30py 3MmiHM A0 uyuHHOi cT.185-3 KVYnmAIl 3ampomonyBama y cBoeMy
nuceprauiitHomy nociimpkenHi JI. Ocradiviuyk [10, c. 184-185], BuknaBmu ix y
Takii pefakiiii (HaBeeHo Oe3 IUTYBaHHS CaHKIIIN):

«HesiBka 10 cyny 6e3 MOBaKHUX MPUYMH JUIsl YYacTl y CyJOBOMY 3acifaHH1
0c10, IPUCYTHICTb SIKUX CYJ BU3HAB O0OB’SI3KOBOIO, ...

[ToBTOpHA HEsIBKA 10 CyAy 3a3Ha4Y€HUX OCiO, ...
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HenigkopeHHss ydYacHUKIB CyIOBOTO MpOIECY Ta IHIOUX MPUCYTHIX
PO3MOPSIKEHHSIM TOJIOBYIOYOT0, 110 MEPEHIKOKAE CYA0BOMY PO3TIISAY, ...

[TopymieHHs: TPOMaJCHKOrO MOPSAKY Y CYAOBOMY 3aCijiaHHI, IO 3aBa)Kkae
HOT0 IPOBEJICHHIO, ...

HeBukoHnanHss BUMOTH Cyay MNpo HajgaHHS 1HQopwmarii abo JOKYMEHTIB,
HEOOXITHUX JIJISl CYJIOBOTO PO3TIIALY, ...».

3a3Ha4MMO, 1110 HAYKOBELb KATErOPI0 «IPOSIB» BUKOPUCTOBYE Yy Ha3Bl1 CTATTI
y MHOHHI, a HE B OJTHHHI, K Y YNHHIN pelaKiiii cTaTTi.

[Tpu 3aranpHiil MO3UTUBHIN OILIHIN 3aPONOHOBAHUX aBTOPOM 3MiH, MPO IO
BXKE 3a3HAYaNocs, BBAXAEMO, IO 4.2 MOTpedye PpO3MIUPEHHS 3a PaxyHOK
BKJIFOUEHHSI 710 Hel yCiX MisiHb, 3raJJaHuX Yy CTaTTl Ha IpeaMeT MOBTOPHOCTI, Ta
BUHECEHHS 3a3HAYEHUX HOPM 10 4.5 (K KBami(pikoBaHy O3HAKy BUYMHEHHS
PaBOMNOPYILIECHHS).

OxpemMoro KOMILIEKCHOTO JOCITIDKEHHS MOTpeOye il MUTaHHS 3aCTOCYBAHHS
CaHKIIIM 3a MPOSBU HEMOBAru JI0 CyAy — BOHHM MOBUHHI OyTH aJ€KBAaTHUMH II0JI0
C€KOHOMIYHOI CUTyaIlii B JIEpKaBl Ta MaTH peajbHE MailHOBE OOTSIKEHHS JUIs
MPaBOMOPYIIHUKA, IO 31 CBOro OOKy MaThuMe 3HAaYyHUU NpoQiIaKTUYHUN e(]eKT.
VYTiM, HE BAAIOYKHCH JO 3arajbHOl JIUCKYCIi I0JI0 3aCTOCYBAHHS TaKOTO BUIY
aJIMIHICTPATUBHOTO CTSATHEHHS SK aJMIHICTPATUBHMUI apemT, MPOTOHYEMO HOro
BKJIFOUHUTH SIK OJIMH 13 BUJIB CAHKIIINA 3a MOPYIIEHHS TPOMAJCHKOTO MOPSAKY MPHU
MOBTOPHOMY MOTO BUYMHEHHI TMPOTATOM POKY 3a TMOPYIIEHHS TIPOMaJICHKOTO
MOPSZIKY 1] 4ac CyJOBOr0 3aClJaHHS.

BucnoBku. BpaxoByroun TeopeTWyHi Ta MpaKTUYHI HAMpaIfOBaHHS HU3KU
HAayKOBLIB Ta TMPAKTUKIB Yy cdepl YIOCKOHAJIEHHS  aJAMIHICTPaTUBHOI
BIJIMOBIJIAJIBHOCT]I 332 MPOSIB HEMOBaru A0 CyAY, I'PYHTYIOUHCh Ha MPOMO3MIISAX
o0 BHeceHHS 3MiH 10 cT. 185-3 KVYnAIl, ski Oynu OnpuitogHeHl y mparsix
T. Konomoenp, FO. Kamamnuk Ta JI. Ocradiiiuyk, NOpPONOHYEMO BUKIACTH
3a3HA4YEeHY CTATTIO Yy TaKild pemaaKilii:

cT. 185-3 KYnAII «IlposiB HEmoBaru 110 cyay»

HesBka n0 cymy 0e3 moBaXXHUX MPUYHMH JUISI Y4acTl y CYJAOBOMY 3aciaHHI
0ci0, TIPUCYTHICTh SKUX CyJ BU3HAB OOOB’S3KOBOIO, 3a HASBHOCTI JaHUX, SIKI O
MIATBEPKYBaIu (HaKT 03HAMOMIIEHHSI 0COOU 13 BUKIIUKOM JI0 CyY,

— TATHE 32 0000 TonepeKeHHsT a00 HakIIaaeHHs mTpady BiJ ABAALSTH 10
I’ ITJCCSATH HEOMOIaTKOBYBAHMX MIHIMYMIB JIOXO/I1B TPOMAJISH.

HeBukoHaHHsT BMMOTM Cyay Opo HajaaHHs iHdopmanii abo JIOKYMEHTIB,
HEOOX1THUX JJI CYJOBOTO PO3IJISAY, 10 OYyJu 3M1MCHEHI Y BUIJISA/I iX HEHAIaHHS
a00 HEBYACHOIO HAaJaHHS, 3a HAIBHOCTI JIOCTATHIX JOKa3IB IIOJ0 CBOEYACHOTO
OTPUMAaHHSI CYZIOBOTO 3aIUTYy,

— TArHE 3a co00I0 HaKJIaAeHHs mTpady Ha KepIBHUKA BIANOBIAHOI YCTAHOBU
B1JI IECSITH 10 T’ ATAECATH HEOMOIaTKOBYBAHUX MIHIMYMIB JIOXO/11B TPOMA/ISH.

HeniakopeHHsl y4acHUKIB CyJJOBOTO MPOIIECY Ta 1HIIMX MPUCYTHIX 3aKOHHUM
PO3MOPSKEHHSIM T'OJIOBYIOUOT0, IO EPEUIKOIKAE CYA0BOMY PO3TIISAY,

— TATHE 3a CO0OK HakIaJeHHS MmTpady BiA T SATASCATH JO CTa
HEOTO/IATKOBYBAHMX MIHIMYMIB JIOXO/IIB TPOMA/ISH.

[TopyiieHHs1 TpPOMaZCHKOTO MOPSAAKY Y 3l CyJJOBOIO 3acCiaHHI1, 1[0 3aBaXKa€E
HOr0 IPOBEICHHIO,

— TArHE 3a co0oro HakjajeHHs 1mTpady Big CcTa A0 JIBOXCOT
HEOIMOJATKOBYBaHUX MIHIMYMIB JOXOiB TpOMaJsH ab0 TPOMaJChKi pOOOTH Ha
CTPOK J0 JIBAJILISITH TOJMH, 200 apellT Ha CTPOK JI0 11’ SITH A10.

HisaHs, 3a3HadyeH1 y 4. 1-3 1i€i crarTi, BUMHEHI TOBTOPHO MPOTSATOM POKY
MICJISA HAKJIaJACHHS aIMIHICTPATUBHOT'O CTSATHEHHS,

— TATHYTh 3a Co0OKW HakiIaJeHHs wmTpady B CIMIECATH JIO0 CTa
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HEOIMOAATKOBYBAaHUX MIHIMYMIB JOXOJIB TpoMaisH abo TrpoMajacbki poOOTH Ha
CTPOK BiJI IBAISATH A0 COPOKA TOJWH, 00 aAMIHICTPAaTUBHUIN apeiiT Ha CTPOK 0
I’ aTh 1i0.

JlisHHSA, 3a3HadyeHl y 4.4 1i€l cTaTTi, BUNHEHI MOBTOPHO IPOTITOM POKY
MICTsl HAKJIAJICHHS aJMIHICTPAaTUBHOTO CTATHEHHA a00 sIKI MpPU3BEIU JO 3PUBY
CYJIOBOTO 3aCiJIaHHA,

— TITHYTh 3a CcOOOI0 HakJajeHHs wmTpady BiJ JBOXCOT A0 TPbOXCOT
HEOIMOJAaTKOBYBaHUX MIHIMYMIB JOXOIB TPOMaJsH a00 TPOMaJICbKI pOOOTH Ha
CTPOK BIJ COpOKa A0 MIICTAECATH TOJIWH, ad0 apemT Ha CTPOK BiI IT'ATH [0
1’ ITHAIATH 0.

BaxxnuBuMm, Ha Hamry IyMKy, TaKOXXK € BHJIYYCHHS KaTeropii «3IiCHE
YXWJICHHS» Ta OILIHOYHOI KaTeropii «sIBHA 3HEBara» 13 YMHHUX HOpM cT. 185-3
KVYnAIl, ockinbku, sSK BKE 3a3HA4agocs, BOHH ab0 X OMOpPOKpaTH3yIOTh abo
YHEMOXJIMBIIIOIOTh CaM MPOIEC NPUTATHEHHS BHHHHUX JIO0 BIiAMOBIAAJBHOCTI 3a
OJIHOPA30BY HESIBKY Ha CYJOBE 3acifiaHHs, abo » JO3BOJISIIOTH CyAy TPaKTyBaTu
OyIb-siki He3rogu abo MUCKYCli 13 yYaCHHKaMHU CYJIOBOTO TMpoOlieCy SIK MPOsB
HEIoBaru 0 Cyay.

OpnuM 13 BapiaHTiB NMPOQIIAKTUKHA BUMHEHHS MPABOIOPYIIEHB, OB’ I3aHUX
13 IpOsIBAMU HETOBAro0 710 Cy1y, € HE JIUIIE CyBOPE JOTPUMAaHHS MPOLECyaTbHUX
Ta MaTepiaIbHUX HOPM YMHHOTO 3aKOHOJIAaBCTBA MPU BUHECEHHI CyJlaMU PIllIeHb, a
W iX 4YiTKa aprymeHTaIlis Ta JIOBEJEHHS /0 TPOMAJCHKOCTI, 30KpemMa U uepes
oQimiiiHI CcalT Ta CTOPIHKM Yy COLIAJIbHUX Mepexax. Taka MpOIMO3HIIsS €
HEOOXIJTHOIO MEPEAYMOBOIO MPOTHAII MOIIMPEHHIO IMPABOBOIO HITUII3MY Cepen
TPOMa/ISIH HaIIOi JepKaBH, a i BUMOTOIO Yacy.

Okpemoro nuTaHHs NOTpeOye W PO3MOBCIOMKEHHS HOPM II€T CTAaTTl (SK
YUHHOI, TaK 1 MPONO3ULINA 00 ii yTOCKOHAJEHHs) Ha BCl 0€3 BUKIIOYEHHS CYAH B
VkpaiHi, 30kpeMa HaeTbcs npo KoHCTUTYWIMHMI cyn YkpaiHM, a TakoX Mpo
OKpeMi CIeIiagi3oBaHl CYyJId, 3aKOHOJABCTBO IIMOJO MJISIBHOCTI SIKHUX JIHIIE
pPO3pOOISETHCS B HAIIIM JepKaBi y 3B SA3KY 13 3000B’s3aHHSMU, SIK1 B3sia Ha cebe
VYkpaina 3 METOr0 BCTYIy A0 €BPOINEHCHhKOT CIIUIBHOTH.
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®OPMU JIS1JIBHOCTI OPT'AHIB TYBJIIYHOI AIMIHICTPAILIIT
HOA0 3ABE3INIEYHEHHSA EHIAEMIOJIOI'TYHOI'O KOHTPOJIIO TA
HATIJISTY B YKPAIHI

B cmammi poszensnymo ochoeni éuou opm OisibHocmi opearis nyoniuHoi
aominicmpayii 'y cghepi enioemiono2iuno2o KOHmMpono ma Haeaady. Buznaueno
ABMOPCHKE PO3YMIHHS NOHAMMSL MA 3MICMY (opM Maxoi OisibHOCMI Ma pO3KPUMO
OCHOBHI  0COOIUBOCMI KOJNCHOI 3 HUX. 3anpOnoOHOBAHO OKpemi NepCcneKmusHi
HanpsiMu BUKOPUCMAHHA MUX YU [HWMUX (DOPM, a MAKOIIC BUOLIEHO NPOOIEMHI
NUMAanHs, Wo No8 s3awi 3 hopmamom peanizayii maxoi OisibHOCMI.

Kmouosi cnosa: epidemiological monitoring, epidemiological surveillance,
gopmu oisinenocmi, epidemiological well-being, npasosi ma opeanizayiiini popmu
enioemiono2iyHo20 KOHMpPOIo.

Xaunaywvkuii E.

Dopmbl  OeamenvHOCMU  OP2AHO8  NYOAUYHOU  AOMUHUCHPAUUU
OMHOCUMENbHO 00ecneyeHUs INUOEMUOTIOZUUECKO20 KOHMPOAaA U HA030pa 6
Ykpaune

B cmamwve paccmompenvl ocnosmvie 6uovt hopm OesmenvHOCMU OPeAHOB
NYOIUYHOU AOMUHUCIPAYUU 8 Cghepe dNUOeMUOTOSUYECKO20 KOHMPOJISL U HA030pA.
Onpeodeneno asmopckoe NOHUMAHUE NOHAMUSL U COOePHCAHUS (HOopM MaKoll
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0esmenbHOCMU, PACKPbIMO OCHOBHbIE 0COOEHHOCMU KaxcOou u3 Hux. Ilpednoceno
omoenbHble NePCneKmusHble Hanpagienus UCNONb308aHUsL MmeX UIU UHBIX opM, a
maxoice @vloeneHbl NPodieMHble BONPOCHI, CEA3AHHbIE C (POPMAMOM peanu3ayuu
Maxou 0esimenbHOCMU.

Kniouesvie cnosa: snudemuonocuueckuil KOHMpOLb, SNUOEMUOIOUYECKULL
Hao30p, hopmul desmenbHOoCmU, INUdeMUoIocudeckoe blazonoaydue, npasosvle u
OpeaHU3aAYUOHHBIE POPMbL INUOEMUOTOSULECKO20 KOHMPOJIS.

Khainatskyi Ye.

Forms of Activity of Public Administration Agencies on Ensuring
Epidemiological Monitoring and Surveillance in Ukraine

The author of the article has studied the main types of the forms of activities
of public administration agencies in the field of epidemiological monitoring and
surveillance. The author has defined own understanding of the concept and content
of the forms of such activities and has revealed the main specific features of each of
them. Some perspective directions of using these or those forms have been offered,
and the problematic issues related to a format of realization of such activity have
been distinguished.

Keywords: epidemiological monitoring, epidemiological surveillance, forms
of activity, epidemiological well-being, legal and organizational forms of
epidemiological monitoring.

IocranoBka mpodaemu. PedopmaTopchki 3MIHM OpraHiB BiIaAu y CBITII
€BPOIHTErpallii HE OMHHAIOTh 1 CUCTEMY OXOpPOHH 3I0pOB’S, sIKa Ma€ HaWOUIbILIE
BIJIHOIICHHS [JI0 KOHTPOJIIO Ta HArjasay 3a CHCTEMOIO eIMiJIEMIOJIONYHOTO
Osnarononyyust B Ykpaini. [Iponecu 11010 BiTHOBIICHHSI a00 CTBOPEHHS CIYXKO, sKi
MOCTIITHO OOTrOBOPIOIOTHCS, MIJCUIIIOIOTH J0 ce0e yBary Iie 1 4yepe3 MOLUMPEHHS
1H(DEKIIHHUX 3aXBOPIOBaHb, K1 € Bkpail akryanbHuMu y XXI cromitti. Kpim Toro,
I[e TIOSICHIOETHCA 1 BaXJIMBICTIO KOHTPOJIbHO-HAMIAMO0BOI (GyHKIIT Yy cdepi
Jep’)KaBHOTO ympaBiiHHI. ToOTO HaTemep BITYYBAE€THCS BIJIICYTHICTh YITKO
BU3HAYCHOI CHUCTEMHU OpTraHiB eMiJeMIONIOTIYHOTO KOHTPOJIIO Ta Harsay, IO
MPU3BOJUTH /10 30UIBIICHHS BUMAAKIB MOpyIIieHb. BoHM Xoua 1 He 3HauHI, ajie y
CYKYIMHOCTI CTBOPIOIOTH pEaJibHy 3arpo3y HE JIMIIE eMieMiOJIOTTYHOMY
0J1aromoay4y4ro CyCHiIbCTBA, a i YC1i CUCTEM] HaIllOHATBHOI O€3MEKH.

Cnin moromutuch 3 aymkow B.I. Tepemenwsoro, skuil CTBEpIXKYE, IO
ChOTOJIHI OXOpPOHA HABKOJHIIHBOTO TMPUPOJHOTO CEPEJOBHINA € OJHUM 13
NPIOPUTETHUX TUTaHb JEpP’KAaBHOI TMOJITUKA B YKpaiHi, a 3a0e3nedyeHHs
€KOJIOTTYHOI O€3MeKH 1 MiITPUMaHHS €KOJIOTTYHOI pIBHOBAru Ha TEpUTOPIi YKpaiHu,
nojoiaHHs HachliakiB YopHOOMIbChKOT KaTacTpodu — KaTacTpo(du IIAaHETAPHOTO
MaciiTaly, 30epexxeHHs: TeHOPOHAY Y KpaiHCHKOTO Hapoly € 000B’SI3KOM JIep>KaBU
[1, c. 210]. TIpu mpomy 3a0e3neueHHs 3I0pOB’Sl HACEIICHHS 3/IIUCHIOETHCS Yy PI3HUX
dbopmax, sSKi HEpO3pHMBHO MOB’sA3aHI MK co0or0. HanexxHuii piBeHb €KOJIOTTUHOI
Oe3IMeKn MPU3BOAUTE 10 CTaOUIBHOTO 3POCTAaHHS SKOCTI KUTTS JIIOJWHH 1 HIBEITIOE
COPUATINBI YMOBU i TomUpeHHs emigemii. [IpoTuenigemiosioriuni 3axoau
JIOIATKOBO BIUIMBAIOTh 1 HA PIBEHb COIANBHOTO 3a0e3leueHHs HaceleHHsA. B
IIbOMY TIPOSIBIIIETHCSI HEPO3PUBHA €IHICTH HANIPSIMIB MisUIBHOCTI OpTaHiB MyOaigHOT
aaMiHICTparii.

JIIASIbHICT, ~ OpraHiB  MyOJIYHOI  aaMIHICTpaIli IoJ0 3a0e3nedyeHHs
HAJIEKHOTO €M1AEMIOIIOTTYHOr0 0J1Iaronoayydsi Ta €()eKTUBHOTO €I11/1eMI10JI0TTYHOTO
KOHTPOJIIO Ta HarsiIy 0arato B 4OMY 3ajI€KHUTh BiJ 3JIarO/HKEHOT CUCTEMU IiH.
KoMrmiekcHH XapakTepy TaKMX 3aXO0JiB MPU3BOJNUTH O CKIIATHOCTI iX HAYKOBOTO
OCMUCJIEHHS Ta aHajizy. Tomy BaXJIMBO OUIbII AETaIbHO 3yMUHUTHUCS camMe Ha
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dopMax Takoi MIIBHOCTI, IO 3a0e3MeUnTh MIATPYHTS MJIA TOJAJbIIOTO
JOCTIKEHHS OKpecNeHol chep CyCHiIbHUX BIHOCHH.

Cran JociailkeHHsi [JdaHOi TeMH. AJIMIHICTpaTUBHO TMpaBOBa Hayka
00’€HyEe YMMaJi0 TyMOK BHJATHUX BYCHHUX 3 IMPHUBOAY 3MICTy, Kiacudikaiii Ta
CyTHOCTI (opM HisUTbHOCTI Opra”iB Biaaud. KpiM TOro, JI0CTaTHBO IIKABO
MIPOBENICHO PsiJl HEBEJIMKUX JOCTIKEHb Y c(epi emiieMioIoriyHOro 6J1aronoayyys.
Opnak caMe €miIeMiOJOTIYHUN KOHTPOJb 1 Harisa, a ocobimuBo dopmu iX
oprasizauii aoci He HaOylIM JOCTaTHBOTO HAayKOBOTO OOIpyHTyBaHHs. Dopmu
TISTTLHOCTI OpTaHiB BIAAM y MM IUIOMMHI MarOTh CHEnu@iKy dYepe3 BEeIUKUAN
nepenik cy0’€KTiB Ta 3MICTOBHICTH €111/IEMI0JIOTTYHOTO KOHTPOJIIO Ta HATJISITY.

Mertoro cTaTTi € ananiz GopMm IiIBHOCTI OpraHiB MyOIIYHOT aJAMiHICTpaIl
moa0 3a0e3MeueHHs] emieMIOJIOrIYHOTO KOHTPOIIO Ta Harsiay B YKpaiHi.
[lepuroueproBe 3HAa4YeHHS Ma€ TEOPETHYHE OCMHCIEHHS (OpM KOHTPOJIBHO-
HarJISI0BO1 TISUThHOCTI, a/PKe KOMIUIEKCHUI XapakTep Takol MisUTBHOCTI TTOPOIKYE
0araTo CKJIQJHONIIB 3 TOYKHM 30py iX NpakTUyHOi peanizauii. Tomy 3’siCyBaHHS
3MICTY (DOpPM € aKTyaJIbHUM Ta HEOOXI1THUM.

Bukinan oCHOBHOro Mmarepiajy JOCHIIKeHHS. AHA3  CHCTEMH
€MiEMIOJIOTIYHOTO KOHTPOJIIO Ta HArJIALy NPHU3BOAUTH 1 J0 3’sICyBaHHS OUIbII
MOBHOI KapTHHH JISUTBHOCTI OpraHiB MyOIigHOT aJMIHICTpallii 00 3a0e3MeYeHHS
eMiIeMIOJNIOTIYHOTO KOHTPOIIO Ta Harisny. Hacammepen BapTo 3ynmMHHMTHCA HA
BU3HAYECHHI TAKOTO TOHSTTS AK «opraHu myosiunoi agminictpaiii». C.C. AnekceeB
CJIYIIHO BU3HAUa€, 110 JI0 HAYKOBOI TEPMIHOJIOTIi CTaBIATHCS BIAMOBIIHI BUMOTH,
Takl K ii OJJHO3HAYHICTh, CYBOpAa BU3HAUYEHICTb, SICHICTh, YCTAJEHICTh, & TAKOXK
CYMICHICTh i3 KOMIUIEKCOM IHIIMX BXXWBaHUX y Hayli TepmiHiB [2, 35-36].
BigcyTHicTh  HaTenmep  HOPMATMBHO  BU3HAYEHOTO  TOHATTS  «IIyOJiyHa
aJAMIHICTpallis» y MNO€JHAHHI 3 HOro CHUCTEMATUYHUM BHUKOPHCTAHHIM SIK Yy
HAayKOBHUX, TaK 1 B MOJITHYHUX cepax MOKE MPU3BOJUTHU 0 HEMOPO3YMiHb Yepe3
pi3HI TIyMauy€HHS I[bOTO MOHATTS Cy0 €KTaMH BiHOCHMH. TOMy B MeKax HaIloro
JOCIIIJIKEHHSI TPOTIOHYEThCS MPOAHANI3YBaTH ICHYIOYl BHU3HAYCHHS TMOHSTTS
«OpraHd MMyOJIIYHOI aaMIHICTpAIlli» 3 METOI0 OJHO3HAYHOCTI Ta 3PO3YyMIUIOCTI YCIiX
MMOJAJIBIINX BUCHOBKIB.

JlociIPKeHHS 1HIIMX BUEHUX MEPEKOHJUBO CBIAYaTh, L0 CUCTEMY OPIaHIB
BUKOHABYOI BJIAJU, fAKI 3AIMCHIOE aaMIHICTPATUBHO-YMPABIIHCHKI  (PYHKIII,
HEOOX1IHO PO3rJsAaTh LUTICHO. [l O03HA4yeHHs BIANOBIIHOI CHUCTEMH OpraHiB
BUKOHABYOI BJIa/IM y 0araTb0X KpaiHaxX CBITY BUKOPUCTOBYETHCS TEPMIH «ITyOaidHa
aamiHicTpamis» (public administration) [3, c.51]. To6To B oMy pasi 3HOBY
NpOTrJsAaaeThbesi QYHKIIOHATBHUN MIAX1]I, SKUN 1ependayae BIIHECEHHS 10 CUCTEMU
OpraHiB MyOJIIYHOI aAMIHICTpalii OyJb-fKi CTPYKTYpH BUKOHABUOi BIaAH, IO
BUKOHYIOTh aJIMIHICTPAaTHUBHO-YIPABIIHCHKI (PYHKIIi. YTIM Take BU3HAUEHHS HE
BUKJIIOYA€E y4acTh HEAEPKABHUX OPraHiB ado OpraHiB MICLIEBOIO CaMOBPSAyBaHHS,
aJpke HEe BapTo 3a0yBaTu MpoO JENEeroBaHl MOBHOBaXKEHHA Ta (YHKINI y cdepi
3a0e3MeUeHHs] TpaB 1 CBOOOJ JIOJWHU B TIOEAHAHHI 3 aIMIHICTPATUBHO-
YIPaBIiHCHKOIO JiSUTbHICTIO.

VY mopanbIioMy JOCHIKEHHI TPOMOHYETHCA PO3TISAATH OpraHd MyOIiaHOI
aaMiHICTparii B iX IMIMPOKOMY 3HaueHHI depe3 crenudiky chepu 3ade3nedeHHs
emieMIONIOTIYHOTO Ojaromoyiyyuss B YKpaiHi. Jlo Takux opraHiB JIOIIBHO
BIIHECTH SK JICpKaBHI OpPraHM BHKOHABYOI BJIaJd, BUKOHABYI I1IPO3IiIM OPraHiB
MICLIEBOTO CaMOBPSAYBaHHS, TaK 1 HeJIEp>KaBH1 OpraHi3allli, siki y CBOil JISJIbHOCTI
TUM YH 1HIIMM YUHOM O€pyTh y4acTh y 31MCHEHHI €MiJIEMIOJIOTIYHOr0 KOHTPOIIIO
M HATJISTY.

BpaxoBytoun CyTHICTh TEpMIHY «OpraHd MyONI4HOI aJAMIHICTpalii»,
BAXKJIMBO 3JIACHUTU Kiacudikaiito GopM ix IisibHOCTI y cdepi 3a0e3nedeHHs Ta
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peanizaiii 3axOJiB EMIAEMIOJOTIYHOTO KOHTpOJO0 1 Harmany. Lle Ttakox
MOSICHIOETbCSL THM, III0 HUHI 1 J0CI HE CPOPMOBAHO CTAaOUIbHY OpraHizaliiHy
CUCTEeMY CYO’€KTIB eIiJIEeMIOJIOTYHOTO KOHTPOJIIO Ta HArjsay. YBECh KOMILIEKC
JISJIBHOCT1 IIOJIO €IMiAEMIOJIOTIYHOTO KOHTPOJIIO Ta HATJIAIy BapTO PO3TIsIaTv
3aJIeKHO BIJI TOPSAJAKY OpraHizamii KOMIUIEKCY 3axXOfiB, CHIpPSAMOBAHMX Ha
3abe3reueHHs peaizalii GyHKIH y cdepl emiaemMionoriyHoro KoHTpoJro. [Hakie
Ka)XYy4H, YBECh KOMIUICKC MM 11040 3a0€3MeUeHHs eIiIeMi0OJIOTIYHOTO KOHTPOJIIO
Ta HarJIsAAy MPOCTIIIE Ta JOCTYIHIMIE PO3MISAaTH BUXOASYM 3 GopM iX peasizarii.
[le macTh MOXJIMBICTH 3TPYIyBaTH /il OKpEMUX Cy0’ €KTIB.

[Tonstrss «dopma» (Bim nmatuH. «formay) o3HA4Ya€ 3OBHINIHIA BHIJIS,
30BHIIIHIN BUSB, 30BHINIHE BUpaXEHHS. ToyMayHUil CIOBHUK YKpaiHCHKOI MOBH
OUTBIII TIOBHO XapakTepu3ye MOHATTS «Ghopmay, BHU3HAYAIOUM HOTO SIK OOpHCH,
KOHTYpH, 30BHIIIHI MEXI MpeaMeTa, IO BU3HAYAIOTh MOTO 30BHIMIHIA BUTJIA,
KoHQIryparis; Tum, OyaoBa, cmoci0 opraizamii 4Yoro-HeOyab; BHIUMICTS,
30BHIIIHIA 01K 4Oro-HeOy/ib, 110 HE Bi0Opa)ae CyTi CpaBH; cHociO 3aiiiCHEHHS,
BUSIBJICHHS OYJIb-KO1 Jii; CyBOPO BCTaHOBJICHHM TOPSIOK y Oynb-siKiid crpasi [4,
c. 665; 5, c. 58]. PI3HOMaHITTSI NOHATH CBITYUTH IPO HECPOPMOBAHICTH YCTATICHOTO
po3yMiHHA 1bOro TepMiHy. [IpaBuibHuUl BiOIp (HOpMH AISUIBHOCTI OYAb-SKOTO
cy0’ekTa € OJHHUM 13 KJIIOYOBHX (aAKTOpiB, IO BIUIMBAIOTh Ha €(EKTHUBHICTH
TISTIBHOCTI Y BCiX cdepax.

TpanuuiitHO B aAMIHICTPaTUBHO-TIPABOBIM Haylll (opMu 3a0e3reueHHs Oy 1b-
AKO1 ISUTbHOCTI PO3ISIOTH Ha JIBa BUAM: MPABOBY Ta OpraHizailiiny. 3 orjisgay Ha
1€ BapTO 3ayBa)KUTH, 10 (HOPMHU AiSILHOCTI 13 3a0€3MEUEHHSI €M1IeMI0JIOTIYHOTO
KOHTPOJTIO Ta HArJIBSIAy € OUTHIN MIMPITAM MOHSATTSAM, OJHAK OCTaHHI MOXYTh MaTH
JIenI0 BIJIMIHHE 3MICTOBHE HAllOBHEHHS, TOOTO BUpaXaTH 1HILY CYTHICTb. SKIIO y
BUMaAKy ¢opM 3abe3meueHHs HACTbCS MPO CTBOPEHHS YMOB [JIsI TOJANBIIOL
JUSTBHOCTI, TO (POPMHU JISTIBHOCTI 13 3a0e3MeueHHs peani3auii meBHoi QyHKIIl, y
HAIIOMY BHUIIAJIKy eIMiJIeMIOJIOTIYHOTO KOHTPOJIIO Ta HArjsiay, PO3TIIsIal0ThCs
OUTbIII KOHKPETHU30BAaHO BIAHOCHO TMPAKTHYHOI peasizaiii MOBHOBaXXE€Hb, a HE
a0CTPaKTHOT'O HATIOBHEHHSI 3MICTOM OKpeMuX (hopm.

[IpaBoBi Qopmu 3abe3reyeHHsT ISUTBHOCTI OpPTraHiB  €miJeMiOJIOTTYHOTO
KOHTPOJIF0O Ta HArJIsly BapTO BBaXaTH 3aco0amMu (PYHKI[IOHYBAHHS MEXaHI3MY
mpaBoOBOro pearyBaHHs. [IpaBoBi ¢opMu IISIBHOCTI 3aleKHO BiJl XapakTepy
JUSTBHOCTI MOJKHA KJacu(iKyBaTH Ha TMPABOBCTAHOBIIOIOYY, MPABO3AaCTOCOBHY,
IPaBOOXOPOHHY, yCTaHOBYY, KOHTPOJIbHO-HATJISI0BY. PiznoBHI0OM
MIPaBOBCTAHOBJIIOIOYOT JISJILHOCTI € MPaBOTBOpYA NISUIbHICTH [6, c. 85]. Baxauso
3a3HAYMUTHU, 10 MpaBoBi (GopmMu 3a0e3MeUYeHHS ISUIBHOCTI Opra”iB MyOJIIYHOI
aJMIHICTpAllil € CBOEPIAHOIO AISUIBHICTIO CTOCOBHO €M1JEMIOIIOTTYHOIO KOHTPOIO Ta
HarJsy, sika € IPUAMYHUM (PaKkToM, TOOTO CHPUYMHSIE BUHUKHEHHIO 3MiHI a0o
MPUNMHEHHIO TUX YM 1HIIMX BiAHOCHH. [IpaBoB1 (popMu 00OB’SI3KOBO BiANOBIAAIOTH
BUMOTaM 3aKOHY Ta TOPO/KYIOTh TMEBHI ropuanyHi Hachigaku. [llomo By3bkoro
pPO3yMIHHSI OpTaHiB IMyOJIIYHOI aJMIHICTpaIlii, SK CHCTEMU OpraHiB BHKOHABUOl
BJIAJH, TO 3ayBaXUMO, III0 HOPMATHBHE PETYIIOBAHHS ISILHOCTI IIMX OPraHiB y
cdepi emiaeMioNoriyHOTO KOHTPOJTIO € MIAIPYHTAM JUIsl peatizallii mpaBoBux (Gopm
3a0€3MeUYeHHS TaKOT isUTBHOCTI.

BaxxnuBo 3a3HaYMTH, IO OKPEMU PI3HOBH]I TPABOBOT (OPMH — KOHTPOJILHO-
HarysoBa (opma, Maibke TMOBHICTIO BIANMOBiZae crnerudill MTUTAHHS, 0
nociikyerbes. OnNHAK 1 TaKUM BUJ JiSTIBHOCTI Iependayae pi3Hi MpaBoBi popMu
nisuibHOCTI. Tak, HeoOX1AHO po3MoyYaT 3 MPABOBCTAHOBIIOKYOI, SIKY IIE MOYXKHA
po3rnsgaTh Sk HOpMOTBOpuy. OpraHu JepkaBHOI BIagM Ta MiCIIEBOTO
CaMOBPSTYBaHHS YIIOBHOBA)KCHI IIJITXOM CTBOPEHHS HOPMATHBHO-TIPABOBHX aKTiB
BIUIMBATH Ha CTaH 3a0€3IMEUYEeHHs eIiIeMI0IOTIYHOTO Oarononyyds B Ykpaini. Jlo
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paBOTBOPYOi (POPMH BapTO BIAHOCUTH MEXaHI3M HOPMOTBOPEHHS, SIKUM BKIIOYAE
TISUTBHICTD IEKUTBKOX cy0’ekTiB. KpiM 11bOr0, BapTO AOJATH, IO €MiAEMIOIOTYHUMI
KOHTPOJIb Ta HArJSAA BHUPAXKAETHCA y MNPUUHATTI BIANOBIAHUX YHPaBIIHCHKUX
HOPMAaTHUBHUX aKTIB 3 MIPUBOJY OpraHizallli JaHoi JisJIbHOCTI.

[IpaBo3acTocoBHa ¢opMa TICHO MOB’si3aHA 13 MPABOTBOPUOIO 1 MOJIATAE Y
peaiizalili HOpMaTUBHO-BCTAHOBJICHUX NPHUNUCIB. Taka MisSUIbHICTH Ma€ BJIAJIHHM,
OopraHi3aiifHO-yIpaBIlHChKUM, 1HIUBIAYaJIbHO-KOHKPETHHM XapakTep, a TaKoxXK
YiTKO BU3HAUEHY 3aKOHOM IPOLETYPY.

3acTtocyBaHHA MpaBa BiJ iHIIMX GopM Horo peamizailii Bigpi3HIE TE, MO TYT
HEMO>KJIMBA O€3/iSUTbHICTD (MTACUBHA TIOBE/IHKA, SIK TIPU TOTPUMAHHI HOPM), TIPaBO
Ha TIPaBO3aCTOCOBHY MiSUTHHICTh TOETHYETHCS 3 OOOB’SI3KOM 11 31HCHEHHS.
[IpaBo3acTocyBaHHSI Ma€ TOXIJTHHA XapaKTep, OCKIIbKM 3a0e3Iedye peaizaiiro
mpaBa TpeTiMH oco0amu. 3acTOCYyBaHHS OJHMX HOPM OJHOYACHO TOTpelye
JOTPUMAaHHs, BUKOHAHHSA 1 BUKOPUCTAHHS I1HIIUX, a OTXKE, MPaBO3aCTOCYBAHHSA —
KOMILJIEKCHA TIpaBopeaizyroua JIisuibHICTh [7, ¢. 424; 8, c. 2]. BaxinBoo 03HaKOIO
paBO3aCTOCYBaHHS € caMe€ AaKTHBHA JISUIbHICTH CYO’€KTIB, WIO TMOJSITaeE y
KOHTPOJIIOIOYOMY BIUIMBI Ha CYCHIIBCTBO a00 CYCIHUIbHI BIAHOCHHH, a TaKOX
3MIMCHEHH] OO0JIKOBO-aHAMITUYHOT MJISUTbHOCTI CTOCOBHO (PaKTiB TMOIIUPEHHS
enigemMii Ta iHQEKIITHUX 3aXBOPIOBAHb.

3 omsay Ha [PaBOOXOPOHHY ¢GopMy JISUIBHOCTI 13 3a0e3redyeHHs
€MiEMIOJIOTIYHOTO KOHTPOJIIO Ta HArJsAy, BapTO HAroJOCUTH Ha crenudiii
CyO’€KTIB, sIKI 0€3M0CEPEHBO PEATI3YIOTh TPABOOXOPOHHY KOMIETEHLII0 y cdepi
3a0e3nedeHHsl  emigeMiojoriyHoro Onaromonyyus. [IpaBooxoponHa ¢dopma
3a0€3MEeUYEeHHs]  EMIJEMIONOrIYHOr0  KOHTPOJI0  TOJIAra€ y  BHSIBJICHHI
YIOBHOBRXEHUMHU  CyO’€KTaMM  MOpYWIEHb Yy cdepl  emiaeMioJoriyHoro
Oylaromoiyyysi Ta NPUTATHEHHS BUHHUX OCIO [0 BIANOBINAIBHOCTI, a TaKOX
BIJIHOBJIEHI MoOpyleHoro mnpasa. IIpaBooxoponHa (opma 3abe3neyeHHs OuTbLIE
npUTaMaHHa €miJeMiOJIOTTYHOMY KOHTPOJIIO, IO MOSICHIOE MOXJIMBICTh aKTUBHOTO
BILJIMBY OpraHiB MyOJ1YHOT aAMIHICTpaIIii.

HactynHoto mpaBoBoro (opmoro € ycraHoB4Ya ¢opma, siKa MepeBakHO
noJiira€ B CTBOPEHHI, peopranizamii a0o JIKBiAamii OKpeMUx CyO’ €KTIiB
eMiJEMI0JIOTTYHOTO KOHTPOJIIO Ta HATJSAY. SICKpaBUM MPUKIAIOM peasizailii Takoi
dbopmu Hapasi € AisUIbHICT, MiHICTEpCTBA OXOPOHU 370pOB’ST YKpaiHW, Ha SKe
0e3rmocepe/lHb0 TOKJIAIEHO OOOB’SI3KM TMpU3HAYATH YIOBHOBAXEHUX OCIO Ha
3IMCHEHHS BIAJAHOI AISUIBHOCTI Y BIAMOBIOHUX aAMIHICTPATUBHO-TEPUTOPIATIBHUX
OJIMHULSAX, BOJHOMY,  3aJi3HUYHOMY, MOBITPSIHOMY  TPAHCIOPTI  IIOJO
€nieMIOJIOTIYHOIO HAarisaay (CHoCTepexeHHs), 3amnoOiraHHs BUHUKHEHHIO 1
MOMIMPEHHIO 1HQEKIIHHUX XBOPOO JIFOAMHY, JOKaIi3allii Ta JIKBIJAIIl iX crajgaxiB
Ta eMmiJeMiid, KpIM 3axXOJlIB JEpPXKAaBHOTO Harsiay (KOHTPOJIKO) Ta HaJdaHHS
JOKYMEHTIB J103BUIBHOrO Xapaktepy. Kpim TOro, BaxkiuBO mnam’ATatd Npo
MMOBHOB&)KCHHS 1HIIIUX OPraHiB IIEHTPAIbHOI Ta MICIIEBOI BIAad IMOJ0 CTBOPCHHS
MiPO3AUIIB Ta OPTaHiB 3 OXOPOHH 3JI0POB’S, SIKI OE3MOCEPEeNHBO 31HCHIOIOTH
BEITUKHUA OOCAT TiSITLHOCTI CTOCOBHO €IMiIEMIOJIOTIYHOTO KOHTPOJIIO Ta HATJISY.
[ToBnoBaxkenuss KabGinety MinicTpiB VYkpainum moao QopMyBaHHS OpTaHiB
nyOnmiyHO1 amMmiHicTpalli y cdepl emaeMioNoTIYHOTO KOHTPOJIO Ta HATIALy €
YCTaHOBYOI (POPMOIO 3a0€3MEUCHHS €M1 IeMIOJIOTIYHOTO KOHTPOt0. BpaxoBytoun,
0 JI0O OpraHiB IMyOJIYHOT aJAMIHICTpaIii CJiJ BIJHOCHUTH OpPTraHd MICIIEBOTO
CaMOBPSIIyBaHHsI, TO peaiizallis MpaBa Ha y4yacTh B YIPABIIIHHI AEPKABOIO HUISIXOM
roJIOCYBaHHS Ha BHOOpax TakKOXX € OIOCEPEAKOBAHOI (OpPMOI 3a0e3nedeHHs
eMieMIOJIOTIYHOTO KOHTPOJI0 Ta HarsAy. I[liicyMoByroun 3a3Ha4MMo, IO
ycTaHoBYa (hopma JisTBHOCTI y cdepl enieMioIOoTiYHOITO 0J1aronoyqusi B pi3HUX
o0csirax nmpuTamMaHHa yciM 0e3 BUKIIFOUEHHS Cy0’€KTaM [UX BiAHOCHH.

73



AKTyaabHi npobaemun NpaBo3HaBCTBA 2017 Nol 1.2

KontponbHo-narnsgoBa  ¢opma  3a0e3meueHHS  €MiAEMIOIOTIYHOTO
OJaronoyydsi € KJIIOUOBOIO MiJ Yac 3A1MCHEHHS eMieMIOJOTIYHOT0 KOHTPOJIIO Ta
Harsay. Tomy Take oOpMIIEHHS 3MICTY JOCIIKYBAaHUX BIIHOCHH € 0a30BUM 1
BUpAXaEThCs y Oaratbox 3axojax. [loromxkytouuce 3 nymkoro O.M. My3uuyka [8],
3ayBa)KMMO, II0 KOHTPOJIbHA HarisgoBa GopMa MOXkKe MOJUISATUCA Ha JEKUIbKa
PI3HOBHU/IIB TOYMHAIOUM 13 TMEPEBIPOYHOI MISUTBHOCTI 1 3aKIHUYIOUM JO3BLIBHUMU
BUJIAaMU 3aXOJIiB, JIIIEH3YBAaHHSAM Ta BHBJICHHSAM (DaKTiB MOPYIIEHb, IO €
MIJICTABOIO JIJIA 1HILIIOBAaHHS MEXaHI3MIB TPUTATHEHHS [0 BiAMOBIIAIBHOCTI.
BunHuKHEHHS TTpaBOBUX HACTIAKIB TaKMX il € 000B’SI3KOBUM B MPOIIEC] peaizaiii
TaKUX 3aXOJIiB.

[IpaBoBi ¢opMu 3 OrsiLy Ha iX CYTHICTh B MPOIIECI €MiIeMIONIOTIYHOTO
KOHTPOJIIO Ta HArJAgy, a OCOOJIMBO 3 OIJISAYy Ha Te, IO MepeBakHa OUIBIIICTD
CyO’€KTIB € oOpraHamMu BjiaaW, € 0a30Bor0 (GopMor0 peamizamii 3a3HAYCHUX
MOBHOBaXEHh. TOOTO BHW3HAYEHICTh y HOPMATHUBHO-TIPABOBUX AaKTax TOPSIKY
JISJIBHOCT1 OpraHiB IMyOJIIYHOI aaMiHICTpaIli CBIIYUTH MPO Te, MO BCl (QYHKINT
MaloTh MpaBoBy (opMy BHpakeHHsA. HaTomicTe BapTO TOBOPUTH 1 TPO 1HIIY
HermpaBoBy (opMy — opraHizamiiHy QopMy OisUIBHOCTI 13  3a0e3medyeHHs
eM1eMI10JIOTTYHOTO KOHTPOJIIO Ta HATJISITY.

[Hakmie kaxydu, 10 OpraizamiiHoi (GopMH HaJEKUTh AISJIBHICTH IO
nepeaye peanizaiii MpaBOBHX, TOOTO CTBOPIOE YMOBH JIsl HAJIEKHOI peaiizailii
npaBoBUX (POpPM, 3HOBY K TaKd 4Yepe3 Te€, MO0 JISUIbHICTh OPraHiB BIaJH Ma€ YiTKO
BU3HAYATUCS 3aKOHOM 1 mependayvae mpaBoBi HACTIAKY.

B aaMiHICTpaTHBHO-NIPABOBIA  Haylll  HEOJHOPA30BO  3yCTPIYAETHCA
OTOTOXXHEHHSI MOHATH OpraHizaiiiiHi Ta HenpaBoBi (GopMu. BapTo 3a3HauuTH, 110
HE TMOrO/KYIOUUCh 13 BIJCYTHICTIO TIPAaBOBOi peErjaMeHTalli $SK OCHOBHOIO
XapaKTEPUCTUKOIO OpraHizamiiHoi (opmu 3a0e3MedeHHs AISUIbHOCTI, HEOOX1IHO
N1JKPECIUTH, 110 HENPAaBOB1 (OPMH HE MAIOTh IOPUIMYHUX HACTIJKIB. SK MpaBuio,
1[e YIPaBIIHCHKI PIIICHHS, CIIPSIMOBaHI HA BUKOHAHHS TAKTUYHUX 1 OMEPATUBHUX
3apaanb (O.I1. Pa6uenko) [10, c. 26-27]. ToGTo BueHa akllEHTye yBary Ha TOMY,
mo Oynb-sKa oOprafizaiiiiHa JisSJBHICTh OpraHiB MyOJIYHOT aJAMIHICTpaIlii
BpEryJbOBaHA HOPMaMHU 3aKOHO/IaBCTBA.

«Opranizaimiitna ¢gopMa» sSK OKpeMO B3siTa YINPaBIIHCbKA KaTeropis
nepeadavae  3AIMCHEHHS  YNPaBIIHCHKO-BAXJIMBUX  JiH, CHOPSAMOBAaHMX Ha
aKyMyJIIOBaHHS Ta PO3MOJUT OpraHizamiiiHuX, yOpaBIiHCHKO-OMEPATUBHUX Ta
MaTepilalbHO-TEXHIYHUX 3ac001B 1 MpUHOMIB y cdepl Aep:KaBHO-YIPABIIHCHKOT
nisuibHOCTI.  ToOTO  «opradizaimiiiHa ¢opmay XapaKTepU3yeEThCS CYKYIHICTb
YUHHUKIB ((aKkTOpiB), 110 BHU3HAYAIOTh MOPSAOK NPUUHSATTS YU YXBaJCHHS
YIPaBIIHCHKOTO PIllICHHS, HOTO BUKOHAHHS Ta KOHTPOJb [11].

BucnoBkmu. IliicyMoByrouM BUKJIQICHE, 3a3HAYMMO, I10 OpraHi3aliiHUMU
ab0 HempaBoBUMHU (opMamu 3a0€3MEUCHHS EMiIEMIOJIONIYHOTO0 KOHTPOJIIO Ta
HarJISIly € CTBOPEHHS BIJMOBIIHUX YMOB JUIsi €(EeKTUBHOI peami3allii MpaBOBUX
dopm. ToOTO opranizaiiiiini GopMu HEPO3PUBHO TOB’si3aHiI 3 TMpaBoBUMHU. lleit
B3a€MO3B 30K MIATBEPDKYETbCSI THM, IO ICHYBaHHS OJHMX O€3 IHIIUX He
MOXJIMBE 1 HE palioHaJbHEe. XapakTEepHOW O3HakKow ¢GopM peaizarlii
eM1IeMIOJIOTIYHOTO HArIsAay Ta KOHTPOJII0O Mae OyTH 3alpOBaJKEHHS CHCTEMHOI
B3a€MOJIIT yCiX OpraiB myOJigyHOT aAMIHICTpaIii y Ii{ MJIOMIKHI, 10 3a0€3MeYnTh
OUTbII SIKICHUM Ta 3pO3yMUIMH pe3ynbTaT, ayKe eMiJieMIoyoTiyHa Oesneka y
Cy4aCHOMY CBITI Bce Olibllie Ha0yBa€ aKTyaJlbHOCTI.
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PO3BUMKY THOOUHU « YKpainay

IMILIEMEHTANIS MO3UTHBHOI'O 3APYBIZKHOI'O JOCBIAY
IMPOTUAII OPTAHI3OBAHIN 3JIOYNHHOCTI Y BITYN3HAHI PEAJIII

Y cmammi, cnuparoyuce Ha aumaniz HAyKOBUX NO2AA0I8 BIMUYUSHAHUX MA
3apyOidCHUX BYEHUX, V3A2ANbHEHO NO3UMUBHULL 3aPYOINCHULL 00C8I0 w000 NPOMuoii
O0p2aHiz08amil 3104uHHOCMI. Bio3naueno, wjo Ha CbO20OHIWHIL OeHb 8 Oinbuocmi
nposioHux oepxcas €8ponu cghopmysanucsy 00cums pizHi, ma 600HOUAC, eheKMUBHI
Mexanizmu npomuoii opeanizosaniu 310yuHHocmi. Onpaybo8aHo MONCIUBOCHE
iMnaemenmayii HAUOLILUL NO3UMUBHO20 00CBIO0Y Y BIMYUSHAHI pealii.

Knwuoei cnosa: 3apyoigicnuii 0oceio, €8pona, imniemenmayis, npomuois,
OpP2aHi306aHA 3N0YUHHICTb.

The article, based on the analysis of scientific views of domestic and foreign
scientists, summarizes the positive foreign experience in combating organized
crime. It is noted that today in most leading European countries have formed quite
different, but at the same time, effective mechanisms to combat organized crime.
Possibilities of implementation of the most positive experience in domestic realities
are worked out.

Keywords: foreign experience, Europe, implementation, counteraction,
organized crime.

IocranoBka mnpodaemu. CTaTHCTUYHI JaHl CBig4aTh PO Te, IO Ha
CHOTOJIHIIIHIM  JIeHb  OpraHi3oBaHa 3JIOYMHHICTh aKTHUBHO PO3BUBAETHCH,
3MIHIOIOTBCS 11 MPOSIBU Ta HachHiAku. PazoM 13 Tum, 1 cdepa nmpoTuaii BKa3aHOMY
HEraTUBHOMY COL1aJbHOMY SIBUIIY TaKOXK HE CTOITh Ha MICLI. 3a3HaY€HE BUMArae
aKTUBHOI HAayKOBO-IOCIIJHOI poOOTH Yy BIAMOBIAHOMY HaNpsAMKy. BaxinBum
KPOKOM Ha NUISXY MOKPAIEHHs] MPOTU/III OpraHi30BaHIi 3JJ0YMHHOCTI € BUBUCHHS
3apyO1’KHOTO JIOCBIAY Y JaHOMY HaIpsMKy. 3a3HAu€HE TMOSICHIOEThCS OararbMma
YUHHUKAMM: TO-TIepIle, Ha ChOTOAHI Yy 0Oararbox KpaiHax €BpomM Ta CBITY
chopMyBaBCsl JTIOCUTHh TMO3UTHBHUU JOCBIJ MPOTHIII OpraHi3oBaHIM 3JIOYMHHOCTI,
PO IO SICKPABO CBiTYaTh CTATUCTUYHI JIaH1 PI3HUX MIKHAPOJIHUX OpraHi3allii; mo-
Jpyre, IparHeHHs: YKpaiHu CTaTH MOBHOI[IHHUM YJICHOM €BPOIICHCHKOI Ta CBITOBOI
CHUILHOTH BHMAarae ajanTailli HalllOHAJIHHOTO 3aKOHOJABCTBA Yy BCiX cdepax
CYCIIUJIBHOTO KUTTS JIO BUMOT Ta CTaH/IapTiB.

Cran nociixkeHHsi. BapTo Bif3HAuWTH, 10 OKpeMi MPoOJEMHI MHUTAHHS,
MOB’513aH1 13 MOKPAIICHHIM IPOTUI1T OpraHi30BaHiil 3JJOYMHHOCT] Yy CBOiX HAYKOBUX
npaisx  posriana:  B.B. Bonmmneus, B.I. I'punenko, O.C. Jouenko, FO.O.
Kopues, 10.0. Muxaiinosa, P.B. Ilepenurina, O.B. ®enocora, C.A. llleneTrko,
O.}O. [octko Ta Oarato iHIMMX. BTiM, He3Bakaloyu Ha YUMANy KUJIbKICTb
HAyKOBUX 3/100yTKiB, B IOPUANYHIN JiTepaTypl BIACYTHI KOMIIEKCHI JOCTIIKEHHS,
MPUCBAYEHI BUBUCHHIO 3apyO1’KHOTO AOCBIlY MPOTHU/IIT OpraHi30BaHii 31I0YMHHOCTI.

Meta i 3aBaaHHsl J0cCJdilKeHHs. MeTa cTarTi THojisirae 'y TOMY, 100
OIpAIfOBaTH MOKJIMBOCTI IMIUIEMEHTAI[ll MO3UTHUBHOTO 3apyO1KHOTO JOCBIY Y
chepi mpotuaii opraHi3oBaHIM 3J0YMHHOCTI. 3aJId JOCSATHEHHS BKa3aHOiI METH
HEOOX1THO: y3arajJbHUTH 3apyOKHHUM TOCBI IPOTU 1T OpraHi30BaHii 3JI0YNHHOCTI,
Ha mpukiaal BemwkoOputanii, Himeuunnu ta ®paniili; BHOKPEMHUTH MO3UTHUBHI
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dbopMH 1HOTO JOCBIAY Ta OMPAIIOBATH MOKJIMBOCTI 1X BUKOPUCTAHHS B HAIIN
JiepIKaBi.

HaykoBa HOBHM3HA JOCJIIKEHHS MOJSITaE y TOMY, 110 poOOTa € OJHIEIO 13
Mepumx Ccrnpod KOMIUIEKCHO OMpalfoBaTH  3apyODLKHMN  JIOCBiA  MPOTHALT
OpraHi30BaHIM 3JIOYMHHOCTI Ta OIpAaIfOBaTH MOXJIMBOCTI MOro IMIUIEMEHTallli y
BITUM3HSHI peaii.

Buknang ocHoBHOro marepiaay. Posrisgaroun TOCBIJ TNPOBIIHUX KpaiH
€Bponu B Meplly 4Yepry Ciif OpUIiIuTH yBary aocBimy BenukoOpurtanii. CBoro
4yacy, OJHUM 13 HOBOBBEJICHb, CBOEPITHUM «HOY-Xay» y cdepi 3amodiranss
37I0YMHHOCTI Ta MiABUIICHHS KPUMIHOJOT1YHOI MOIH()OPMOBAHOCTI OPUTAHIIIB PO
37IOYMHHICTh, B Il KpaiHi CTaqo 3ampoBa/P)KeHHS YW HE TMEpIIOro y CBITI
eJIEKTPOHHOTO CepBicy mia HasBoro «Kapra 3moumHHOCTI». Horo cyTs momnsrae y
MOJKJIMBOCTI JJisi OyJb-SIKOTO KOpPUCTyBaua Mepexi I[HTepHeT OI[IHUTH piBEHb
KPUMIHOTEHHOCTI y OyAb-siKiil yactuHi cronuili Benukoi bpuranii — Jlonmoni [1; 2].
30Kkpema, cepBiC J03BOJISIE: BUBHAUNTH PIBEHb Ta JUHAMIKY 3JIOYMHHOCTI y TEBHIN
gacTuHi JIOHJ0HA; BHUSIBUTH HAWOUIBII MOMIMPEHI 3J0YMHM YU  JICTIKTH
BIJINOBIJTHOTO paiOHY; MOPIBHATH MOKA3HUKHU 3JIOUMHHOCTI TEMEPIITHLOTO Yacy 13
MOTEePeTHIMUA TIepiolaMK; OTpUMATH 1H(POpPMAIII0 MPO MPAIIBHUKIB MO, SKi
OoOCITyroByIOTh BIAMOBIAHMM paiioH (Tpi3BUILE, 1M’s, Mocajga, 3BaHHA, (OTO,
KOHTaKTHI TelaedoHH, TOAUHU Mpuiiomy Touro). [Ipu oMy pizHi paiionu Jlonmpona
Ha Il KapT1 MarOTh BJIACHUM KOJIip (Big OJIAKUTHOTO IO YEPBOHOIO), 110 CBIIYHUTH
0 BIANOBIAHUI pIBEHb KPUMIHOIEHHOCTI Yy OpuTaHchKid cronumi. Kapta
3JIOYMHHOCTI BHUSIBWJIACH Nyxe BaaiuMm ekcnepumentoM MBC Benukoi Bpuranii,
10 JOBOJUTH MiJBUILEHA 3aILIKABJIECHICTh JO HHOTO 3 OOKYy OpUTAaHIIB: IPOTATOM
nBox pokiB (2011-2012) cepBicom ckopuctanock nonan 500 miH pasis [1; 2].

VY Benukiii bpuranii aie Ciyx0a nmo 00opoTs01 3 HaHOUIbII HEOE3MNEYHOIO
opranizoBanoro 3mounHHicTIO - SOCA (Serious Organised Crime Agency),
MPIOPUTETHUMHU HAMPAMKAMU JISUIBHOCTI SIKOT €: 1) MiaBUILEHHS piBHS 0013HAHOCTI
HACEJICHHSI MPO OPraHi30BaHy 3JIOYMHHICTH; 2) 30UIbIICHHS OOCSTY MOBEPHEHUX
KOIITIB, OTPUMAaHUX HE3aKOHHUM IMUIAXOM 1 YHCIa PO3KPUTUX KPUMIHAIBHUX
cnpaB; 3) MiJBHINEHHS 3arpo3u I AiSUTbHOCTI OPraHi30BaHUX 3J0YMHHUX
yrpynoBanb y Benukuit bpurtanii 3aBnsku BiAnpanbOBaHUM OIEPATUBHUM 1
CIIAYMM JIisIM, a TaKOX BIPOBAHKECHHIO HOBUX CIIOCO0IB OOPOTHOM 3 LM SIBUILEM
[3; 4]. Omxe, y Benukiit Bputanii mas 3anmo0iraHHs OpraHi3oBaHid 3J0YMHHOCTI
CTBOPEHO OKpPEMY 1HCTHUTYLIIO, IPOTE MPEAMETOM ii AISUIBHOCTI € JUIIE 0COOIUBO
HeOe3IeUHa opraHi3oBaHa 3JI0YMHHICTSG [3; 4].

Kpim Ttoro, y Benukiii bputanii ¢yHkiionye YmpasiaiHHs 3 00poThOu 3
0cOo0JIMBO HEOE3IIEYHNMMH BHMJAMH CKOHOMIYHOI 3JIOUMHHOCTI, AK€ € MIJI3BITHUM
reHepaJbHOMY MPOKYPOPOBI 1 TapiamMeHTy. YTpaBIiHHS po3ciiaye (iHaHCOBI
MOPYIIECHHS, 10 TEPEBUILYIOTh 2 MJIH (PYHTIB cTepiiHriB. Jlo HOro roiaoBHUX
3aB/IaHb HAJEXaTh: a) PO3POOKAa METOIUK PO3CIITyBAaHHS CKIAJHUX €KOHOMIYHUX
3JIOYMHIB; Oprafizaiis 30upaHHsa 1 OOMIHY KpuUMIHaIbHOI 1H(oOpMAaIil Tpo
TUSTTBHICTD Y KPEAUTHO-(DIHAHCOBIH cdepi; 6) po3nmoait 1 KOOpAUHAIlIS HASIBHUX CHIT
1 pecypciB; B) MPUUHATTS 3aX0/1IB, IO MPUCKOPIOIOTH PO3CIIITyBAHHS 1 TPOBEACHHS
3aX0JlIB KPUMIHAJIBHOTO CYJOYMHCTBA; I') MOBTOPHE PO3CIITyBaHHS y CKJIaJHUX
BUIAJIKaX; T) JIOKYMEHTYBaHHS JIOKa3iB TMepe] TMepenadero CHpaBd  JI0
cyay [3, ¢.185-186]. Ockijbku B OaraTh0X KpaiHax 4aCTHHOI CYJOBOI CHCTEMH €
MpOKypaTypa, camMe BOHAa 1 € TaKuM “LEHTPaJIbHUM areHTCTBOM™, IO 30upae
iHbopMaIiito mpo migo3piai onepartii [3, ¢.185-186].

B sKocTi MO3UTHBHOTO MOMEHTY BapTO BKa3zath Toi (akt, mo Ypsn
BenukoOputanii 1 aBToHoMH1 aaMminicTparii B IliBHiuniit Ipnanmii 1 oTnanmgii
HECYTh BIJIMOBIAAIBHICTh 3a TMOJNITUKY, BKIIOYAIOYM CEpHO3HY 1 OpraHi3oBaHy
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3n04nHHICTh. B Anrmii Ta Yenbci MiHICTEpCTBO BHYTPIIIHIX CIIPaB HECE 3arajibHy
BIJIMOBIAANBHICTh 3@ MOMITUKY, CTpaTerito 1 giHaHcyBaHHsA. L[ikaBUM MOMEHTOM €
TakoXX Te, 1o Yy bputanii Hemae cHemiaabHOTO MMOTOKY (iHAHCYBaHHS s
O0OpOTHEOM 3 CEepilo3HOI0 1 OPraHi30BaHOK 3J0YMHHICTIO. PoOoTa diHaHCYyeThCS
yepe3 KiJbKa HEe3B'S3aHUX IMOTOKIB (PIHAHCYBaHHS 3 JUKEPEN, SKI € IPEeAMETOM
IIOPIYHUX TOPTIB 1 IPOLIECIB MPUUHSTTS PIIICHb.

OTxe, y3araibHIOOUM J0cBiL BenukoOputanii 'y cdepi mnporumii
OpraHi3oBaHIM 3JI0YMHHOCTI BapTO BIA3HAYWUTH, IO B 3a3HAYCHIN JeprKaBi
copMyBaBcsl TOCUTh JAi€BHM Ta €(EKTUBHUN MeXaHI3M NpPOTHAil OpraHi3oBaHiif
30YMHHOCTI. MOro IO3HTHBHAMH MOMEHTaMH (SKi B TOMY 4YHCI MOXHA
BUKOPUCTATH B YKpaiHi) CIIiJ BU3HATH HACTYITHI: TO-TIEpIIE, 3aKOHOJABEIb ITiET
KpaiHu BeJe JOCUTh aKTUBHY HOPMOTBOPYY JISTIBHICTh y BIANOBIIHOMY HAINpsIMKY,
PO IO CBIAYUTH HU3KA 3aralibHO/IEPKaBHUX KOHLEMIIIN Ta MporpaM, Kl MOCTIHHO
OHOBIIIOIOTHCS Ta BJIOCKOHAJIIOIOTHCA 3 METOI0 ajamnTamii IX II0JIOKEHB 10
KOHKPETHOIO CHUTYyallli B JepxaBi; MO-Apyre, JACp>KaBHI 1HCTUTYII y Iiil KpaiHi
BOJIOJIIIOTh JIOCUTHh IIMPOKHMM KOJIOM ITOBHOBAXKEHBb Y JOCIIDKYyBaHiH cdepi; mo-
TpeTe, 0COOIUBOI yBaru 3aciyroBy€e HasgBHICTh OKPEMOTO OpraHy Jep>KaBHOI BIaJIH,
METOIO JIISUTBHOCTI SIKOTO € MPOTHUIIS CEPHO3HIN Ta OpraHi3oBaHii 3JI0YMHHOCTI B
JeprKaBi.

HactynHa nepxaBa, JOCBiIy SKOi MM TPUAUIMMO YyBary B paMmKax
MpeICTaBICHOI TpodiemMaTuky, - HimeuunHa.

Y  HimeyunHi 3akoHOAaBYOIO 0a3or0 OOpOTHOM 3  OpPraHi30BaHOIO
3nmounHHICTIO € KpuminaneHuil kogeke (Strafgesetzbuch), sikuii y cBoiil cTpykTypi
Mae 4yoTupu  maparpadu  (cTarTi), AKI  HepeadavyaroTb  KPUMIHAJIbHY
BIIMOBIJANBHICTh 3@ OpraHizaliiHy AiSJIbHICTh; MOPYIIEHHS 3a00poHU Ha
o0’ennanHs (maparpadg 85), cTBOpeHHS 030pO€HHUX YIpylyBaHb, YTBOPEHHS
3JIOYMHHHUX  CIIBTOBAapucTB (maparpad 129), CTBOpeHHS  TEPOPUCTHYHUX
opranizaiiii [6]. [Llo »* cTocyeThcst cy0’€KTIB IPOTUIIT OpraHi30BaHii 37I0YUHHOCTI,
To y HiMeuunni mpu MiHicTepCTBI BHYTPIIIHIX CIpaB CTBOpeHOo DenepaibHe
B1IOMCTBO KpuMiHainbHO1 momimii (Bundeskriminalamt abo BKA), sxe 3aiimaeTrbcs
00poTH0O0I0 3 TPAHCHAI[IOHAJIILHOIO OPTaHI30BAHOIO 3JIOYMHHICTIO Ta TEPOPU3IMOM,
KOPYIIIII€EI0 B OpraHax JEp>KaBHOTO YIPABIIHHS, MPOSBAMH PETITiHHOTO Ta
MDKETHIYHOTO ~ €KCTpPEeMi3My, 3J0YMHAMHU B  €KOHOMIIll, TIOB’SI3aHUMH 3
«BIAMUBAHHAMY TPOIIEH, HE3aKOHHUM OOIrOM HApKOTHKIB, MPOCTHUTYIIIEIO TOIIO.
Jlns BukoHaHHs nux 3aBnanb BKA mae HeoOxiaHe mpaBoBe, KaJpoBE Ta TEXHIYHE
3a0€3MeUeHHs], @ TAKOXK MOTYKHUI O0aHk onepatuBHUX AaHux INPOL. Takox BKA
Ma€e HEOOX1JIHy HayKOBO-TEXHIUYHY 0a3y Ta 3aliMaeThCsl aHATITUYHOI OOpPOOKOIO
OMEpaTMBHOI Ta BIAKPUTOI 1HQPOpMalIi, 30KpemMa 3aKOPAOHHOI, po3polIsie
CTpATEril0 Ta TAaKTHKY il MOJMILII Ha MEepCHEeKTUBY, BIPOBAIKYE HOBI 3pa3Ku
CHeniagbHOI KPUMIHATICTUYHOI TEXHIKH, YCIIIIHO BUPILIY€E TUTAHHS MIATOTOBKH Ta
HepeniAroTOBKM Kaapis [7, €. 55].

denepanbHe MIHICTEPCTBO BHYTpIMIHIX crpaB 1 denepayibHe yMpaBlliHHS
KPUMIHAJIBHOT TOMIIT pilllyde BUCTYNAIOTh MPOTH OPraHi30BaHOi 3JIOYMHHOCTI y
criBmparii 3 MiHicTepcTBoM BHyTpiHJHiX crpaB 1 moiiiero dheneparbHUX 3eMeb K
Ha HaLIIOHaJIBHOMy, TakK 1 Ha MDKHEIpOI[HOMy piBasx. CrerianizoBaHi MOMIIEHCHKI
yrOpaBimiHHSA Ha ¢eaepalbHOMY PiBHI 1 PIBHI IITATiB KOXKEH JEHb MPAIIOIOTh 3
BEITUKMMH PECypCaMy, BHUCOKOK) MOTHBAINEI0 1 CHEIllaJbHUMHU 3HAHHSMH, 1100
3aapelITyBaTH sIKOMOTa Ouiblle 37J04MHINB. OpraHizoBaHa 3J0YMHHICTH MOXKE
TOPKHYTHUCSI BCIX 1 KOXKHOTO 1 0COOJIMBO IIKIJJIMBA JIJIs1 CyCNUIbCTBA. KpiM cy10BOro
NepecililyBaHHs 3JIOYMHIIB B OKPEMHMX BHUINAJKaxX, MOJILIS TaKOX po3poossie i
BIIPOBAKYE TOBIOCTPOKOBI 1 IIJIECHpSIMOBaHi cTparterii KoHTposito. [lepeaymoBoro
JUIS. I[bOTO € HAsIBHICTh JIOCTATHBhOI Ta 3HAUYMMOi 1H(OpMalii Mpo macmTadu Ta
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KOHKPETHHX TPOSIBaX OpraHizoBaHOi 37M0uMHHOCTI. DenepajibHe YIPaBIIHHSI
KPUMIHANBHOI TMOMiLii SK LEHTpaJibHE YOPAaBIiHHSA KpPUMIHAJIBHOI  MOJMIII]
dbenepaapHOrOo piBHA 1 INTATy BiJIrpae OCOOJMBY pOJb B KOHTpOJi, 300pi Ta
00po611i 1HopMarii.

BaxxnuBuM acriektoMm € Te, 1o ¢eaepanbHuil ypsa HimMeduunnu migTpumye
00pOoTHOY 3 OPraHi30BaHOKO 3JIOYMHHICTIO 3a JIOIIOMOI'OK JBOCTOPOHHIX 3aXO/IiB,
coiBnpaii B €BponeiickkoMy Coro3i (€Bpora) 1 B 0araToOCTOPOHHIX OpraHax, a
TakoX (piHAHCYBaHHS TMPOEKTIB MDKHAPOJAHUX OpraHizamii mo O0opoTbdi 3i
3nounHHICTIO. HiMedumHa miamucana JBOCTOPOHHI YroAW 3 HHU3KOIO KpaiH Mpo
cmiBmpam B OOpoThOI 3 OpraHi3oBaHol0 37M0unHHICTIO. Odiuepu 3B'S3KY
denepanbHOTO yIpaBaiHHSA KpuMiHaiasHOI mominii (BKA) mpaiftoroTs B YnCIEHHUX
MOCOJIbCTBAX.

HacTymHOr0 €BpONEHChKOI0 IepiKaBOI0, JOCBIAY SKOI MPHAUIAMO YBary y
po3pi3i mpexactaBieHoi mpodnemaruku, € Opaniis. B octanni pokun dpaniry3bka
PecnyOmika 3Ha4HO 3MIIHMIIA CBO1 HAIlIOHAJIBHI 3aCO0U 00POTHOM 3 OPTraHi30BaHOIO
3JIOYMHHICTIO SIK 3 TOYKM 30py IPABOBUX MEXaHI3MIB, TaK 1 3 TOYKH 30py
KOOpJIMHALIIT MK JIepKaBHUMH YCTaHOBaMH (TIOJMIIIE€I0, TPABOCYIISIM, 1IHO3EMHUMU
BiloMcTBaMHu, ToIio). [IpaBooxopoHHa cucrema @DpaHilii € HEHTPATI30BaHOIO Ta
iepapxigHoto. [IpoTe yHIKaIbHICTIO 11€1 CUCTEMHU € Te, IO 1€ JOCUTh HEIIOJaBHO
dpaHIry3pKe 3aKOHOJABCTBO JIO3BOJIMIIO MICIIEBUM OpPTraHaM BJajJM HailMaTH CBOiX
BIacHUX odilepiB Mol — Tak 3BaHy MyHinMnaibHy mnodmimio (Police
Municipale) [8, ¢.106; 9]. OTxe, mpaBooxopoHHa cucteMa PpaHirii moeaHye B co0i
pUCH LIEHTpaNi30BaHOI Ta JELEHTpalIi30BaHOi Mojened mnommii. Taka Monens
JI03BOJISIE OUTBII THYYKO pearyBaTH Ha BUKIHKH 4dacy [9].

Posrnsimatoun cy0’eKTIB OpOTUAIT OpraHizoBaHId 3J0YMHHOCTI PpaHiii
BapTo BKazatu lleHTpanbHuii odic mo OOpOTHOI 3 OpPraHi30BAaHOI 3JIOYMHHICTIO
(OCLCO), mo 0yB ctBOpeHuit ykazoM Big 6 TpaBHs 2006 poky, Ta KMl BIANIOBIAAE
3a 00poTHOY 31 3JOYMHHUMHU TPYIaMH HE3aJIEKHO BiJl HAMPAMKY iX HE3aKOHHOI
nismpHOCTI. Bin Oepe ydacTh y NpUINMHEHHI OPraHi3oBaHOI 3JI0YMHHOCTI 1
HE3aKOHHOTO 00iry 30poi 1 BKpaJIeHUX aBTOMOOLIIB, @ TAKOXK B TMOINIYKaX BTIKA4iB.
Jns  BuxoHanHsa cBoix 3aBmanb OCLCO BukopucTtoBye Tpu Opuramu:
1) HarionanpHy Opuraay IO NPUIMHEHHIO OAaHAMTH3MY 1 TOPTIBIII JIFOJBMHU;
2) TOIIYKOBY Opuraay BTiKayiB; 3) HalllOHAIbHY OpUTaLy JOCTIIKCHD 1 BTPYYaHHS.
OxpimM TOTO, HEOOX1THO Bim3HAUYMUTH, [{eHTpanbamil odic kepye 1 koopAauHye aii 12
Opuraza no nocnigxkeHHro 1 BTpydanHio (BRI), ctBopenux B pamkax DIPJ i1 DRPJ 1
BIIMOBIAAIOTh 32 JOCHIKEHHS, CIPSMOBaHI Ha BUSBJICHHSI, MOHITOPUHT 1 apellT
3JIOYMHIIIB 1 CMIBYYaCHUKIB MiMl, M0 MiANANAI0Th MiJ KiIacu@ikaiio Cepilo3HOTO
3nounny. Y coepi cBoei komneteHiii OCLCO iHilio€e BiIacHI po3CiiAyBaHHS Ha
BCI TepUTOpIi KpaiHM, a TaKOXX MOXKE HaJlaBaTH TOMOMOrY a0o JIATH CHIIBHO 3
nosimiero abo xxanaapmepiero. Lleit odic sBisie codboro st OpaHIli HEeHTPATbHUN
MYHKT MDDKHAPOJHHUX OOMIHIB: ueHTpaJIisye 3aIUTH Ha JOCIIDKCHHS Ha TEPHUTOPIi
3-32 KOPJIOHY; anpHMye OTepaTHBHI 3B ;131<y 31 cremiaai30BaHUMHU CJIy)I(6aMI/I
IHIMUX KpaiH 1 3 MDKHApOJHMMHU OpTaHi3aIlisiMd 3 METOK OTPUMAaHHS BCI€l
1H(DopMaIrii, Mo BITHOCUTHLCS J0 JOCIHIKEHB; BiH Oepe y4acTh Ha HAI[IOHATILHOMY
PiBHI B IMOXKBaBJICHHI 1 KOOPAMHAIN MATOTOBYO1 poOOTH 10 300piB MIXKHAPOIHHUX
OpraHiB Ta oprasizailiif, B Ikux Bin 0epe y4dacts [10].

BaxxnmuBuM MOMEHTOM y pO3BUTKY 3akoHOaaBcTBa Dpaniiii y chepi mpoTumii
OpraHi3oBaHii 3JI0YMHHOCTI cTaB 3akoH BiJ 3 uepBHs 2016 poky «IIpo mocuiienus
O00poThOU 3 OpPraHi30BAHOIO 3JIOYMHHICTIO, TEPOPU3MOM Ta iX (IHAHCYBaHHSM, a
TaKOX MPO MIJBUIIEHHS €(PEKTUBHOCTI 1 FapaHTI KPUMIHAIBHOTO CYJOYUHCTBAY.
3aKOH 3HAYHO PO3LIUPIOE TOMIIEHChKI MeToAu OOpoThOM 31 37MouuHHICTIO. [leit
PO3BUTOK TpuiiMae ABI (OpMHU: PO3IMIUPEHHS CPEpH 3aCTOCYBaHHS ICHYIOUMX
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METOJIUK 1 CTBOPEHHS HOBHX TexXHIK. Jlesiki MeTonu MpHU3HA4YeHl s MPOTUALL
TEPOPU3MY, IHII 3aCTOCOBYIOTHCSI B OIIBIN 3arajdbHOMY IJIaHI O OPTraHi30BaHO1
3JI0OYMHHOCTI, @ TPETI, HAPEIIT1, CTOCYIOTHCS 3JI0UYHUHIB IEBHOTO CTYIEHS TSKKOCTI.

Sk Hemomik cmia BiA3HAUYMTH TOM (pakT, MmO dpaHIly3pKe IpaBO HE Jae
YITKOrO BU3HAUEHHSA TMOHSTTIO «OpraHi3oBaHa 3J0YMHHICTBY. [IpoTe, 3akoH
Ne 2004-204 Bim 9 Oepesns 2004 poky, 1m0 afanTye CHUCTEMY MPABOCYAIS 0
PO3BUTKY 3JIOUYMHHOCTI, Tiepeadayae «Ipolenypy, sKa 3acTOCOBYETHCS 10
OpraHi30BaHOi 3JIOYMHHOCTI Ta MPABOMOPYLIEHHSM» 1 BBOAUTH cTarti 706-73 B
KIIK i 706-74, 1m0 CTOCYIOTBhCS MPABOMOPYIICHb. JO SKUX 3aCTOCOBYETHCS IS
mpoleypa: a) 3JI0YWHU, TOB'S3aH1 3 HE3aKOHHUM O00ITOM HApKOTHKIB, TOPTIBIICIO
JIOJIbMHU, BUIOOYTKOM, BUMAraHHsIM MPU 00TSHKYIOUNX 00CTaBUHAX, TAPOOICHUMHU
rpoIuMa, TEPOPUCTHYHUMH aKTaMH, BIIMUBAHHIM TPOIICH 1 3JIOYMHHUM
CHIBTOBApUCTBOM JJISl MIATOTOBKH OJTHOTO 13 3JI0YMHIB, 3a3HaU€HUX y cTarTax 706-
73 KIIK; konau BOHM BYMHEHI Y CKJIaJl OpraHi3oBaHOi OaH/H, 3J0YHHY Y BUIJISAI
BOMBCTBa, TOPTYp 1 aKTiB BapBapcTBa, BUKPAJECHHA 1 MPUMYCOBOrO TPUMAaHHS,
KpaJlKKd, pYWHYBaHHS, pyHHYBaHHS 1 T[ICyBaHHS MalHa, MOPYUICHHS
3aKOHOJIAaBCTBA MPO 30pO0I0, MOPYIICHHS 3aKOHOJIaBCTBA MPO 1HO3EMINIB; AKIIO 1€
nepeadayeHo 3aKOHOM, 1HIII 3JIOYMHHU, BUMHEHI Yy CKJIaJl OpraHi3oBaHOi OaHmu, i
IHIIII 3JIOYMHHU, TIOB'S3aHl 3 3JIOYMHHUM CITIBTOBAPHMCTBOM, JJIs ITIJITOTOBKH JI0
CEpHO3HUX 3JTOYHHIB.

BucHoBKHU. 3aBepiiyioud TMPEACTABICHE HAYKOBE JIOCHIIKEHHS  CIIJ
KOHCTaTyBaTH, 10 HA CbOTOJHIIIHIN J€Hb B OUIBIIOCTI MPOBIAHUX JAepxKaB €BpONH
chopMyBaIuCh JOCUTh PIi3HI, Ta BOAHOYAC, €(PEKTUBHI MEXaHI3MU NPOTUJIIL
OpraHi3oBaHii 3704MHHOCTI. Pa3oM 13 TWM, HE BeChb BKa3aHUW JOCBIJ MOXKHA
IMIUIEMEHTYBaTH B YKpaiHCBbKI peanii. A TOMy, MU MEpPEKOHaHl, M0 HaWOUIbII
NEPCHEKTUBHUM Ta LIKaBUM JUJISl IMIUIEMEHTALlll € HACTYIHUI 3apyOIKHUN JTOCBIJ
IPOTU/IT OpraHi30BaHiil 37I0YMHHOCTI:

- O-TIepIIIe, y MEePEeBaKHIM OIBIIOCTI JEpKaB ICHYE OKPEMUN OpraH JepKaBHOI
BJIaJIA, METOIO MISUTBHOCTI SIKOTO € TIPOTHIISI OpraHi30BaHIM 3JI0YMHHOCTI, a TaAKOXK
KOOpJIMHAIlisl pOOOTH BCIX THIIMX Cy0 €KTIB y MOCHIIKYBaH1i chepi;

- IO-7Ipyre, HEOOXIMHOI € POo3poOKa 3arajlbHOAEpP)KABHUX Tporpam y cdepi
MPOTHAIl OpraHi3oBaHIN 3JIOYMHHOCTI Ta 3MIMCHEHHS HWOro MOCTIMHOTO iX
OHOBJICHHS 3 YpaxXyBaHHSIM T€HJICHIIIM Ta BUMOT Cy4aCHOCTI;

- IO-TPETE, HA MPUKIIAJI TOCTIPKEHUX KpaiH, 0coOMMBE 3HAUYCHHS IS Y KpaiHu
Ma€ pO3IIKUPEHHS MIKHAPOIHOT CHIBIIpalll y JOCIIKYBaH1i chepi;

- IO-YEeTBEPTE, MOLUIBHUM € TMIJABUIIEHHS HE TUIBKKM PIBHA MarepiajgbHO-
TEXHIYHOr0 3a0e3NeyeHHsl CyO’€KTIB MPOTHAll KOPYILIi, a ¥ 3arajibHOro piBHS
OTUIATH Mpalli MPaI[iBHUKIB BIJMOBIIHUX B1JJOMCTB.
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VIIK 342.9
Poman Cooomopa,
cy00s  Byuaybkoco patioHHO20
cyoy Tepnoninvcokoi obnacmi

METOJO0OJIOT'TA OHIHIOBAHHA KOPYUHIIII‘/JIHI/IX PU3UKIB:
AIMIHICTPATUBHO-ITPABOBUU ACIIEKT

Jocniooceno ocHOBHI niOX00u w000 BUHAYEHHS 3MICMYy mdad HOHAMMA
MemoO0oN02ii OYIHIOBAHHS KOPYNYIUHUN PUBUKIE Y OISIbHOCMI O0p2aHie Glaou.
30iticneno auaniz KoMRWIEKCYy npasun i npoyeoyp wooo OYIHKU KOPYNYIUHUX
pusukis. Pozkpumo 006086 ’s3x06i emanu npoyecy oyiHKu KOPYRYIUHUX DUBUKIE )
cucmemi 0epaHcasHo20 YNPaeiinHsi, 3anpoONnoOHO8AHO 61acHe OAaueHHs iX 3Micmy.
Haoano pexomenoayii w000 yOOCKOHANEHHS YUHHO20 3AKOHOO0ABCMEA, WO
cnpusmume OI€GIU IMnieMeHmayii anmuxopynyiuHux peghopm 6 Yxpaini.

Kniouosi cnosa: xopynyis, memooonozisa OYiHI08AHH KOPYNYIUHUX DUUKIE,
KOPYRYIUHI pU3UKU, YIPABIIHHI KOPYNYIUHUMU PUSUKAMU.

Cooomopa P.

Memooonozusa oueHKu KOPPYRUUOHHBIX PUCKOB: AOMUHUCHIPAMUGHO-
npaeoeou acnexkm

Hccnedosanvl ocHoBHblE NOOXO0bL K ONPEOENeHUI0 COOEPAHCAHUSL U NOHAMUSL
MemoO0a02UU OYEHKU KOPPYRYUOHHBIX PUCKOS 8 0essmelbHOCMU OP2aAHO8 1ACH.
Ocywecmenen ananu3 KOMNIEKCA NPABUl U NPOYeoyp OYEHKU KOPPYNYUOHHBIX
puckos. Packpvimo ob6s3amenvHble 3manvl Npoyecca OYEHKU KOPPYNYUOHHBIX
PUCKO8 8 cucmeme 20CY0apCmEeHH020 YIPAGIeHUs, NPeONoNCeHO COOCMBEHHOe
suodeHue ux cooepocanus. Jlamvl pekomenoayuu nO  COBEPUIEHCNBOBAHUIO
Oeticmsylowe2o  3aKOHOOamenbcmea, oOyoem Cnocoocmeosams — OelcmeeHHOl
UMNJIeMEHMAayuu AHMUKOPPYNYUOHHBIX pedhopm 8 Ykpaune.

Knwuesvie cnosa: rxoppynyus, memooonocus OYeHKU KOPPYNYUOHHBIX
PUCKOB8, KOPPYNYUOHHBLE PUCKU, YIPABTIEHUE KOPPYNYUOHHBIMU PUCKAMU.

Sodomora R.

The main approaches to determining the content and concept of methodology
for assessing corruption risks in the activities of public authorities are studied. An
analysis of a set of rules and procedures for assessing corruption risks. The
obligatory stages of the process of corruption risk assessment in the system of
public administration are revealed, the own vision of their content is offered.
Recommendations for improving the current legislation that will contribute to the
effective implementation of anti-corruption reforms in Ukraine are provided.

Keywords: corruption, methodology of corruption risk assessment,
corruption risks, corruption risk management.

IMocranoBka mpodJjemu. Bin npaBuibHOrO po3yM1HH;1 CYTHOCTI Kopynuu
3HaYHOIO MIPOI0 3aJIEKUTh (1)OpMyBaHH$I CTpaterii 1 TaKTUKU aHTPIKOpyHHIHHOI
JISUTBHOCTI, TOCTAHOBKA ii W€, BU3HAUYEHHA cWJ 1 3aco0iB mpoTunii. AHami3
AHTUKOPYILIMHOI AISUIBHOCTI B YKpaiHi MEPEeKOHYeE B TOMY, L0 OCHOBHa yBara
OpraHiB, sKi  3[IACHIOIOTh NPOTUIII0  KOPYMIi,  30CEepeHKYeEThCS  Ha
IPaBOOXOPOHHUX Ta PENPECHBHUX 33aX0/aX, a HAWOUIBII 3yCHIUIS BUTPAYAIOThCS
JUIsl pearyBaHHs Ha Takli KOPYIIIHI MpOsBU, SIKI HE HaJIeXaThb 0 HaWOUIbII
HeOe3neyHux BUJIB. Lle BuMMarae BiANOBIIHOTO KOPUTYBaHHS AHTHUKOPYHIIAHOT
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NOJIITUKA Ha JIep’)KaBHOMY Ta BIJOMYOMY pIBHSX, SIKa Ma€ TPYHTyBaTHCS Ha
NO€JHAHHI MNPOPUIAKTUYHUX, TMPABOOXOPOHHUX 1 PENPECUBHUX 3aXOJIB —
KOMILJIEKCHOMY 1X BHKOpUCTaHHI. [lpu 1poMy TmpiopuTeT Mae HaJaaBaTUCS
npodIIaKTUIHUM 3aX0aM.

3BeZIcHHS KOPYMIIii /10 MEBHOTO BUJY MPABONOPYIICHb € OHIEI0 3 HANOUIbII
1ICTOTHUX TTOMHUJIOK Y PO3YMIHH1 KOPYIIii.

Kopymnitist — 1me coriagpHe SBHINE, SKE Ma€ CoIialbHy OOYMOBJICHICTb,
COIliajbHI 3aKOHOMIPHOCTI PO3BUTKY Ta 3/1MCHIOE HETaTUBHUMN BILIMB Ha COIaIbHI
nporecH. [cHyroun B cycninbeTBi Ta OyAydH MOPOIKEHHSIM CYCHUIBbHUX BIAHOCHH,
KOPYIILiSl MPOHU3YE Pi3HI cOllianbHi chepu CyCHiabCTBa, MO-pi3HOMY Aedopmyroun
CYCITUJIbHI BiTHOCHUHH.

3 BHILEHABEJACHOTO BUIUIMBAE, IO METOJOJIOTISA OI[IHIOBAHHS KOPYHI[IHHUX
PU3UKIB Y JISUTBHOCTI OpPraHiB BJIaJW BiJIITPa€ BaXXJIMBE 3HAYEHHS JUISI PO3BUTKY
TPOMAJSIHCBKOTO ~CYCHIIBCTBA Ta TMpaBoBOi JepkaBU. OCKUIBKH TO3BOJISE
BU3HAYATH YMOBHU Ta MPUYUHH, 110 3a0X0UYIOTh (CTUMYIIIOIOTh), BUKIMKAIOTH ab0
JIO3BOJISIIOTH CKOEHHS TTOCAJI0OBOI0 0CO00I0 TIPU BUKOHAHHI HEIO (DYHKIIHN JepxKaBu
abo MICIIEBOTO CaMOBpSIIyBaHHS MdisiHb, SKI MOXYThb IMPU3BECTU A0 BUYMHEHHS
KOPYILIHHOTO NMPaBONOPYLIEHHS YU PaBONOPYILIEHHS, I0OB I3aHOTO 3 KOPYILIELO.

Meta crarTi — 3A1CHUTH aHali3 METOJOJIOTIi OIIIHIOBAHHS KOPYMIIHHUX
PHU3HKIB Y JISTILHOCTI OpraHiB Biaau. Hamatn pekoMeHmarii moa0 ya0CKOHaIEeHHS
YUHHOT'O 3aKOHOJIABCTBA, IO CIPUITUME JI€BIH IMIUIEMEHTAIlll aHTHKOPYIIIIHHUX
pedopm B YkpaiHi.

AHaJIi3 OCTaHHIX J0CHIAKeHb i myOJikaniii. HaykoBo-TeopeTHUHY OCHOBY
CTaHOBJISITH HAyKOB1 JOCHIXKEHHS 1 MyOiKalli 3 NUTaHb OLIIHKA KOPYHLIAHUX
PU3HKIBY CHCTEMI JEp)KaBHOTO YINPABIIHHS MPOBIAHUX BYEHUX, 30KpeMa
A.Bonomenko, O. Opuapenko, C. KpacnoycoB 1 H. XnoHoBa Ta iHui. 3aBasku
npamsM LUX BYEHUX, YAaCTKOBO OyJIM pO3IJISHYTI TEOPETUKO-METOAOJIOTIYHI
MIIXOAW 1O 3MIMCHEHHS OIlIHKKM KOPYMIIIHHUX PU3UKIB Ta PIBHIB KOPYIIIIi.
Boanouac crnemiagbHl KOMIUIEKCHI JOCIIIKEHHS II[00 BU3HAYEHHS LIJIEH, 3aBIaHb
Ta 00’€KTIB OIIHKM KOPYMNIIWHUX PU3HKIB Y CHUCTEMi JEPKABHOTO YIMPABIIHHS, a
TaKOX I0I0 PO3POOKHU €TariB 31MCHEHHS TaKO1 OIIIHKK HE ITPOBECHI.

Buxkiaag oCHOBHOro Marepiagy [aOCHiIxkeHHsl. TiymMadeHHs cloBa
«corruptioy SIK «ICYBaHHS» 1 «PO30CIIyBaHHS», IO MOJAIOTh EHIUKIONEIUYHI
CJIOBHMKH, IIKPECIIOE TIEPII 32 BCe MIMOMHHY CYTHICTh KOPYMIIii SIK COI[IaJIbHOTO
apuia. OOpa3HO Ka)xyuyd, Take PO3yMIHHS KOPYHNUIi CBIIYUTH MPO PO30EIIECHHS
NEBHUX CIYXOOBUX OCIO BIAJHUX CTPYKTYp BIJIQJOI0 1 PO3KJIAJAaHHS CHUCTEMHU
nepkaBHoi Biaad. CHMBONIYHMM y IbOMY pO3YMIHHI TakoX € 1 Te, IO
TAYMA4EHHIO TEpMiHA «KOPYIIisH» Yy 0araTboX CIOBHHKAaX 1 EHIIUKIIONEIIIX
nepeay€e BU3HAUCHHS 1HIIOTO TepMiHa JIATHHCHKOTO TIOXOKEHHS — «KOPO3is», M0
MEPEKIATAETHCS K «PO3 ITaHHD» U «PYUHYBaHHSD.

CmiBBITHOCSTYM 111 JIBA TOHSATTS, KOPYMII0O MOXKHA PO3IJISIATH SIK PI3HOBH/I
COIAJIbHOI KOpPO3ii, sika po3’imae 1 pyiHye OpraHu JAep>KaBHOI BIAIH, JIEPKaBy 1
CYCIUJILCTBO B MUIOMy. B 1i OCHOBi, 30KpeMa, JieKaTh Taki BIKOBI Tpaauilii
B3a€MOJIIi y CYCHUIBCTBI, SIK «IIOCHIyTa 3a Mociayry», «do ut des» («mato, mob TH
JIaB»).

Kopynuiss cnoTBoproe CychniibHl BIAHOCHHH, MOPYIIYIOUH HOPMaJbHUM
(MpaBWIbHMM, CHpPaBEIJIUBUNA) TOPSIOK pedeil B CYCHIIBCTBI, BHACIITOK YOTO
HACTa€ «Imopuay, «Koposis» Biaau. Lle cCroTBOpeHHS — MOpYMIEHHS CYCHiIBHHUX
BIJIHOCHH — Ma€ XapakTep JIAHIFOTOBOI PeaKIlii.

CoulanbHa CYTHICTh KOPYIII MPOSIBISETHCS TAaKOX y ii 3arajJbHOMY 1
riobasbHOMYy Xapakrtepi. Lle sBulie NpUCyTHE y BCIX MOJITHYHUX CUCTEMAX,
npUTaMaHHE BCIM KpaiHaM CBITY. 3JIOBKHMBAIOTh JEp>KaBHI MOCaT0BlI OCOOH, SK B
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KpaiHax 3 PMHKOBOIO €KOHOMIKOIO 1 HaJ[3BHUaifHO BUCOKHM PIBHEM JIEMOKpATii, TaKk
1 B KpaiHax 3 aaMIHICTPAaTUBHO-KOMAHIHOK CHCTEMOIO EKOHOMIYHOTO
roCrofiapioBaHHd Ta TOTANITAPHUM TMOJITUYHUM pexkumoM. IlpopatoTbes sk
CITY’>KOOBIIl, SIKI OTPUMYIOTh Mi3epHY OMIIiHHY IUIaTHIO 3a CBOIO MpaIfio, Tak i
CITY>K00BIIl, SKI MalwTh JyXe€ BHUCOKI O(IIiiHI J0X0au. 3a oliHKamMHu (axiBIliB
CYKYITHO, TUIBKM Ha Xabapi y CBITI IIOPIYHO BUTPAYAETHCS COTHI MJIPJ. J0JIapiB
CHIA, 1o nepeBuIy€e HaIlllOHATLHUM BaJIOBUH J0X1]1 6araThoX KpaiH [1].

Tak, TimbkM y cdepl MDKHAPOJHOI TOPTiBII KOPYIIS HAHOCHTh
OaraToMibsIpAHI 30UTKH. AMEpPUKAHCHKI (DIpMU-EKCIIOPTEPH CTBEPIXKYBAIH, IO
BOHHM YacTO MPOTPArOTh BUTIAHI KOHTPAKTH Yepe3 Te, IO 3TiTHO 13 3aKOHOM He
MaloTh IpaBa IUIATUTH Xalbapl 3aKOpPJAOHHUM 4YMHOBHUMKaM. HaBmaku, y OiibIIOCTI
kpain Opranizamii 3 Oe3meku Ta cmiBpoOiTHUIITBA B €Bpomi (OBCE) xabapi
1HO3EMHHUM TMapTHEpaM HE TUIbKH HE 3a00pOHSIINCH, aje HaBiTh, MOIJU OyTH
CHHCaHi 3 IOXOAY MiJ Yac CIUIaTh MojAaTkiB. Hanmpukiasn, y HIMEIBKUX KOpHOpaIlii
Takli BUTpaTH cTaHOBWIM Onu3bko 5,6 mupa. ponapiB CHIA wa pik. Cutyaiis
3MiHWIAcs Juiie Hanpukiaii 1997 poky, komu kpainm OBCE mignucanu
«KonBeniito mnpo OopoThOy 3 JaBaHHSAM XabapiB 1HO3EMHHM JIEPKABHUM
nocajioBUM oco0aM 3a 3AIMCHEHHS MDKHApOJIHUX JIJIOBUX onepariii». Ha
BUKOHAHHS KOHBEHIIIi, MPOTATOM MOJAIBIINX POKIB OYyJ0 MPUUHATO 3aKOHH, IO
3a00pOHAIOTH SIBHUM YWHOM, HAIllOHAJIBHUM KOMIIAHISM JlaBaTh Xabapi KoMy O TO
He Oyso. BkazaHe € Takok MPUKIIAJ0M TOTO, 110 1HKOJIM MOTPIOHI CHUIbHI 3YCHUIIIS
0araTtboX KpaiH, 100 YHUKHYTH HETaTUBHUX HACIIAKIB TAKOTO COLIAJIBHOIO SIBUIIIA,
K KOPYILISL.

VY Ttux kpainax, e KOpymilis NOIIMPEHa 3HAYHOIO MIpOI0, BOHA 13 COLiaIbHOT
aHoOMaJii MEepeTBOPIOETHCS HAa MPABUIIO 1 BUCTYIAE€ 3BUYHUM 3aCO00M BUPIIICHHS
npoOJieM, CTae HOPMOK (DYHKIIOHYBaHHS BJIaJAM 1 CIHOCOOOM KHUTTA 3HAYHOI
YaCTUHU WIEHIB CYCIUJIbCTBA. 3a TaKUX OOCTaBMH y CYCHUIbHIM IMCHXOJOTI
BiIOYBAETHCS 371aM — JIFOJIM Y CBOIM MOBEMIHII 3 CaMOTO TMOYATKY IMCHUXOJIOTIYHO
HaJAIITOBaHI HA MPOTUIIPABHI CIIOCOOM BUPIMICHHS MUTaHb. Y KpaiHax, /i€ MPOSBU
KOPYIIIii TParuIstoThCsl MOPIBHAHO PIJIKO, 1€ SBUIIE Y TPOMAACHKIM CB1JIOMOCTI
aCOINIOETHCSA 3 BEIUKHUM 3JIOM JUIsSl JIepKaBU Ta 11 TPOMAJsSH 1 HE CIpPABIIIE
CYTT€BOTO BIUIMBY Ha CYCIJIbHE KUTTH.

BpaxoByroun Buile ckazane, HalmioHalbHE areHTCTBO 3 IIMTaHb 3aM00IraHHs
KOPYIIIii CBOIM PIIIEHHSM 3aTBEpAWSIO METOI0OTII0 OIIHIOBAHHS KOPYHIIHHUX
PHU3HKIB y ISUIBHOCTI OpraHiB Biaau [2].

[Iss Metomosioriss BU3HA4Ya€ KOMIUIEKC MPABUJI 1 MPOLEAYp MO0 OIIHKHU
KOPYINLIMHUX PU3UKIB Yy AISUIBHOCTI OPraHiB BIAJAW a TAKOX JI03BOJISIE aHAIII3YBaTH
YMOBH Ta MPUYHUHH, IO 3a0X0UYIOTh (CTUMYIIOIOTh), BUKJIIUKAIOTh 200 JO3BOJISIOTH
CKOEHHSI TIOCaJI0OBOI0 0COOOI0 TP BHUKOHAHHI HEK (QYHKIIN AepkaBu abo
MICLIEBOTO CaMOBPSIAYBAHHS [isiHb, SIKI MOXYTb NPHU3BECTH JO BYHHEHHS
KOPYIIIIIHOTO MPaBOMOPYIICHHS YH MPABOMOPYIIICHHS, TIOB’SI3aHOTO 3 KOPYIIIII€IO.

HopmatuBHo-ipaBoBa 6a3a Ta ii peamizamis HarioHaabHUM areHTCTBOM 3
MUTaHb 3aMo0IraHHs KOPYMINi ¥ 1HIIUMHA OpraHaMu JCP>KaBHOI BIaJH JEMOHCTPYE
KUIbKA ITO3UTUBHUX TEHIEHIIN:
1) 3arajoM, iCHy€ TTOBHUH MaKeT METOAO0JOTIYHUX JTOKYMEHTIB, HEOOX1THUM JJIs
OIIHIOBAHHSI KOPYMIIIWHUX PHU3HKIB y MISJIBHOCTI OpraHiB B, JIEPKABHUX
KOMITaHisIX, @ TAKOK KOMIIaHISX MPUBATHOTO CEKTOPY;
2)  HOPMATHUBHO-IIPaBOBa 0a3a Mo I[bOMY HANpsIMy (QYHKIIOHYE JIUIIC JICKiTbKa
MICSIIIB, HE3BaXKalOUM Ha II€, MPOJACMOHCTPOBAHO JOCTATHHO BHCOKHMN pPIBEHBb
BIJIMOBIJTHOCTI TPOBEICHHS OLIHOK KOPYMUIMHUX PU3MKIB HA PIBHI IEHTPAIBHUX
OpraHiB BUKOHABYOI BJIaJIM 3 PEIPE3CHTATUBHUMHU pe3ysbraTtamu [3].

OueBHIHO, 10 MetoauuHi  peKOMeEH/allii 11 ()i (6) M1ATOTOBKH
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AHTUKOPYMILIMHUX TPOTpaM OpPraHiB BIagu TMEBHY KUIbKICTh 3arajloM TEXHIYHUX
MOMEHTIB MOKHa Oylo O yJOCKOHAIWTH, aJKe JOKYMEHTY BCHOTO JCKIJIbKa
MICSIIIB, 1 HOTO B1J] TOYATKY III€ MOKHA BBAKATH GKUBUM.

EdexTuBHICTh OIIHIOBAaHHS KOPYMNIIWHUX PU3UKIB OOMEXYIOTh TpH
30BHIIIHIX YUHHUKH.

1. Skmio opranu Biagu He 0a)XarOTh MPOBOAUTH OLIIHIOBAHHS KOPYILIMHUX
pusukiB, HA3K mpakThyHO HIYOTO HE MOXeE 3 UM 3poouTtH. byno 0 HaiBHUM
BBAXKATH, 1110 OJIHA areHIlis 3MOKE BIIOPSIIKYBAaTH BCl OPraHM JEpPXKABHOI BIIAU Y
i cdepi BilaHHS HAJICKHUM YUHOM.

2. PerynstopHi paMK# BCTAaHOBIIIOIOThH BJIACHI 0OMEXEHHs. 3aKOHOM Y KpaiHu
«IIpo 3amoOiraHHs KOpyMIlii»  HE TMepeadavYeHo >KOAHMX CTPOKIB abo X
e(eKTUBHUX CaHKIIH ISl KEPIBHUKIB OpPraHiB JAEp:KaBHOI BIaJu a0 JepKaBHUX
nianpuemMcTB. HaBiTh >kOpcTkimia mpaBoBa 0a3a HIKOMU O HE 3MOIJIa «3MYCHTH»
OpraHd Jep>XaBHOi BIAAM TMPOBOJUTH HAJEKHI OI[IHKMA KOPYMHIINHUX PH3UKIB.
Pe3ynbrar o1iHIOBaHHS KOPYNLIMHUX PU3UKIB IOCTATHBO M’ AKHUI 3a XapaKkTEpoM Ta
JUCKYCIMHUM, 1 WOro TMPakTUYHO HEMOXIMBO OQOPMHUTH Yy  BHIJISIL
JUCHUIUTIHAPHOTO  a00  aHaJNOTIYHOTrO  mpaBomopyiieHHd. OKpiM  yChOTO
3a3HAYEHOTr0 BHIIIE, JIeTali3ailis 3000B’s13aHb OpraHiB JIEp>KaBHOI Blaau y 3aKOHI
Vkpainu «IIpo 3amobiranHs Kopymilii» Moria O MJABUIIUTH BIAMOBIAANBHICTE iX
KepiBHUKIB (ILIs1Xx0M BHeceHHs npumnuciB HA3K BiAmoBiIHO 10 YacTHHHU APYroi
Crarti 12 33K).

3. 3Baxkalouu Ha Te, L0 OLIHKA KOPYMNI[IHHUX PU3UKIB ICHYBana y BUTJISAIL
(dbopMalIbHOI BUMOTM y pPaMKax aHTUKOPYIIIIHOI HOPMATUBHOI 0a3u MpPOTATOM
Oaratbox pokiB 710 2014 poky, Taka OI[iHKa HIKOJIA HE MIPOBOAWIACH HA MPAKTHIIL, a
panamie METOJIOM «KOIIOBAaHHS Ta BCTaBKW». TaKUM YHMHOM, CHPUAHATTS
JIEp’KaBHUMU CITYXOOBIISIMU (Ta il rpoMaisiHaMK) KOPYNUIHHUX PU3UKIB TaKe XK SIK 1
KOpYIIIIii, a X OIliHKa — SIK PO3CIIiyBaHHS MPABOOXOPOHHUX OpraHiB [4].

3BakarouM Ha BKa3aHI BHINE 30BHIITHI OOMEXKEHHS, TOH Mporpec, SKOro
Braigocs nocsrtu HA3K y Ttaki ctuciai TepmiHM, BapTi cXBaJieHHA. MoxHa
OKPECJIUTH HACTYIIHI OCHOBHI HampsMH, 3 METOI BJIOCKOHAJCHHS CHUCTEMHU
OIIIHIOBAHHSI KOPYMNIIIHHUX PU3HUKIB:

- 3aMpOBAKEHHS OHJIAWH-TIIATHOPMH, J0 SKOI MOXKYTH MIIKIIOUATUCH YC1
CyO0’€KTH OIIIHIOBAaHHS KOPYIIIMHUX PHU3HKIB 33JJI CTAHAAPTHOI 1AeHTH(IKAI]
KOPYIIIMHUX PU3UKIB, 1X ONMPHWIIOJHEHHS Ta BUMIPIOBAHHS MIPOTPECy Ha NUIIXY J10
iX MiHIMI3aLli (SK MOKa3y€e yCHiX KIJIBKOX KpaiH Yy IbOMY HaNpsMi);

- mo6 HA3K HangaBano KOHCYJbTallliHY MIATPUMKY Ta IPOBOJIUIO BUBYEHHS
3BITIB 3@ pE3yJbTaTaMH OILIHKKA KOpYHIiHHUX pusukiB. IlpoBenu ramOmmx
NEPEBIPOK SKOCTI MPOEKTIB OLIHIOBAHHS KOPYMIIMHUX PU3UKIB (aHAII3 MPOEKTIB
3BITIB 3a pe3yJbTaTaMU OL[IHKH KOPYIIIHHUX PU3UKIB HA MPEIMET iX BIAMOBIIHOCTI
dbopmMaapHUM BHMOTaM, JOCTOBIPHOCTI, a TakKOX, YU BOHU HAJAIOTh JIUIIE
oOMEeKeHy KapTHHY TOTO, IKUMH PeajIbHO MOXYTh OyTH KOPYIIIIAHI PU3UKH);

BucnoBku. [1incymMoBYy10YM BUCIIOBJIECHI HayKOBI MO3MIII1, MiJl KOPYILIHHUM
PU3UKOM CJII PO3YMITH CUCTEMY JIi{, Kl BUHUKAIOTh MPHU MEBHUX OOCTaBUHAX Y
MpoIIeci MsUTBHOCTI CyO’€KTIB MyOJIYHOI aJMiHICTpallii Ta CTBOPIOIOTH HEOE3MEeKy
BUMHEHHS KOPYMIIIITHOTO a00 TOB’SI3aHOTO 13 KOPYMITIEIO MTPaBOTOPYIIICHHS.

Crning TakoX mam’siTaTH MPoO Te, IO OIIHKK KOPYMNIIIWHUX PHU3UKIB MaloTh
BJacHI OOMEXEHHs 3 OISy Ha Te, 10 B 3alliKaBJIEHUX CTOPIH MoOke OpakyBaTH
BOJII Ha iX npoBeaeHHs. [IIBualie 3a Bce, OLIHIOBAHHS KOPYNUINHUX PU3UKIB TAaKOXK
HE 3MOXKE€ 3apafuTH He(pOopMaIbHUM MepekaM MOJITUYHUX E€NIT, IO 3aJy4yeHl 0
BEJIMKUX KOPYNUIHHUX cxeM. binbine Toro, Opak kaapoBux abo0 OOIKETHUX
pecypciB 4acTo MOXKE CHOBUIBHIOBATH pedopMaTtopchki 3ycuiiis. He3pakarouu Ha
e, OLIHIOBAaHHA  KOPYNUIMHUX  pPHU3UKIB TpUMae  HEOOXIAHUN  pIBEHb
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NO1IH(QOPMOBAHOCTI 1 JUCKYCIi IIOAO ICHYIOYMX KOPYMNIIMHMX pHU3UKIB. bimblie
TOT0, OL[IHIOBAHHA KOPYILIWHUX PU3HKIB JO3BOJISIE TIOCTYNOBO TH Brepea, Hexail 1
MaJICHPKUMHU KPOKaMH, aJKe BIUIMB Takoi OIIHKM MOXE OyTH TOMITHUM HE
BiJIpasy.

[TizcymMoBYyrOUM BHIIIE CKa3aHE, XOUEMO HaJaTH JIEsIKI PEKOMEHJallii 1010

011111 €()eKTUBHOI OIIIHKU KOPYMIIIHHUX PU3UKIB Y JISJIBHOCTI OPTaHiB BJIAJIN.

1.

10.

11.

12,

Jlo MeroguyHux peKOMEHJAIil M[0J0 MIATOTOBKH aHTHUKOPYIIIIHHUX
nporpaM OpraHiB BJIQJAW CJiJ BHECTH IIONMPAaBKH IUIIXOM 30UIbIICHHS
KUTBKOCTI TUTaHb MPO ICHYIOYl HA ChOTOJIHI KOPYIIIINHI PU3HKHU.

[TutanHs cmig 3poOUTH TakUMH, 00 BOHHM HE MOTPeOyBadM JOJATKOBUX
nmosicieHb. Ko)XHE THWTaHHSA  CHiJ  CYNPOBOKYBAaTH  LIIOCTPAITIEIO
KOPYIIIAHOTO PU3UKY, YNHHUKA PU3UKY a00 3aX0JI0M I[0JI0 HOTO yCYHEHHS,
a TaKOXX, SIKUM YMHOM MOYHA TIOCIIA0UTH TaKUH PHU3UK.

HA3K cinig Kpok 3a KpOKOM pO3IIMPIOBATH CBOIO pOOOTY 3 OLIIHKU PU3HKIB,
NOIIUPIOIOYM 11 Ha crenu@iuHi pU3UKH y TaKUX CEKTOpax, K OCBITA,
OXOpOHA 3JI0POB’ s, MUTHUIIA, TTOJATKOBA, MOJIIis, TOIIO.

Jlo MeTtoanyHux pekoMeHaaii mojo miaroroku AK mporpam ciij qonatu
OUIbIlle «IMPAKTUYHUX TMPABWI», fAKI MPOCTIIIE 3PO3YMITH MPOCTUM
rpoMajsiHaM 1 Jierko 3amam’aratu. lle, 30kpema, CTOCyeTbCs BHU3HAUCHHS
MOHSTH «KOPYMII» Ta «KKOPYILIHHOTO PUBUKYY.

HA3K ciig mocTiiHO OHOBIIIOBAaTH CIUCOK PU3MKIB Ha 0a3i 3BITIB 3a
pe3yibTaTaMu OLIHKM KOPYIUIMHUX pHU3HMKIB OpraHiB BJIaJH, a TaKOX
icHytounx Ta HoBuX OKP 3BITIB MIKHapOAHUX Ta 3aKOPJOHHUX OpraHi3alliil.
VY cepeaHbOCTPOKOBIN ab0 JOBrOCTPOKOBIM MEPCIIEKTUBAX CHiJ 3BaKUTU Ha
MOXJIMBICTh 3alPOBAKEHHS aAKTUBHOI OHJIAMH-TUIaThOpMHU 17t 300Dy
aKTyaJlbHUX MHUTaHb NP0 KOPYNUIMHI PU3UMKH Ta MOXIIMBOCTI iX
[IOM’SIKILICHHS.

PosrasiHyt MOXUIMBICTH JoAaTh A0 METONMYHUX PEKOMEHJAIINA 100
niaroroBku AK mporpam oxpemMuil po3ai, SKUH OW pPO3IMIMPUB OINHKY
KOPYIIIMHUX PHU3UKIB OPraHOM JIep>KaBHOI BJIaJd 1 HA aJMIHICTPaTHBHI
MOCIIyTH, 10 HAJAIOThCA TPOMaJsSHAM, Ta B3a€EMOJII0 3  IHIIUMU
3aIliKaBJICHUMHU CTOPOHAMHU y paMKax BIAMOBITHOTO TEMATUYHOTO HAMpPSIMYy
TAaKOro JEepP>KaBHOTO OpraHy, HaBiTh, SKIIO Taka poOoTa HE €
6e3rocepeIHbOI0 c(Peporo BIAMOBIIATBLHOCTI IILOTO JIEPKABHOTO OpraHy.
[TinBectu 3akonne miarpyHTs 1t HA3K miist mpoBamkeHHsT BIACHOI OIIHKU
KOPYNIIMHUX PU3MKIB B OpraHax JAEp>KaBHOI BJiaJW Ta 3000B’s3aTH OpraHu
JIep’KaBHOI BJIaJM CHIBIpaloBaTH 3 HalloHanbHUM areHTCTBOM y il cdepi.
Take mArpyHTss Mae BKIIOYATH TMOBHOBAKCHHS HA  MPOBEIACHHS
no3artanoBux OKP.

JunakTuaHuil BUTIs] MeTOAMYHUX peKoMeHAalid moao miarotoBku AK
mporpaM  CJIiJl  JONMOBHHUTH  3MICTOM,  UIIOCTpAIlisIMH, JiarpamMaMu,
MpPUKIaAaMH, KIOYOBUMH MOMEHTaMH, TOIO, a TAaKOXX Marepiaiamul s
I IBUITIICHHS PiBHS 3arajbHOi 0013HAHOCTI JIJIs IIOCAIOBIIIB Ta TPOMA/ISH.
Meroanuni pexkomenpaarii moao AK mporpam i3 gacom ciiji po3IMIUPUTH i
J0JaTH 10 HHUX OuIblIe 3aXOAIB 3 YCYHEHHS PU3MKIB 13 KOHKPETHIIIMMHU
JETAISIMHU.

Xoua opraHam JIep>KaBHOI BJIAIH CIi JO3BOJUTH (HOPMYITIOBATH PE3yJIbTaTH
CBOIX 3aXOJIB 3 YCYHEHHsI PU3MKIB Ha BJIACHUN PO3CYJ, 3aJUIIKOBI PU3UKU
MaroTh CTaTH OOOB’SI3KOBHUM €JIEMEHTOM, IO BH3HAYAETHCA METOIUYHUMU
PEKOMEHJAIISIMU 111010 aHTUKOPYIIIHHUX MIPOTPaM.

[TepernsnyTn MeTtoanuHi pekoMeHaanli OO M1ArOTOBKHU
AHTUKOPYILIMHUX MporpaM OpraHiB Biaau Ta MeToa0yiorii OIlIHIOBAaHHS
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KOPYINUIHHUX PHU3UKIB Yy [ISJIBHOCTI OpraHiB Bjiaad, MO0 TMOBHICTIO
rapMOHI3yBaTH 00HIBa JOKYMEHTH Y YaCTHHI OI[IHKY KOPYIIIHHUX PU3UKIB.
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VIIK 347.1
Ipuna Ceimaac,
Kauouoam opuoutHux Hayk, OoyeHm,
3a8i0ys8ay Kagheopu npaso3Hascmaea i
2YMAHIMAPHUX OUCYUNIIIH
Binnuywvrxozo naguanbHo-HayKo068020
IHCmMumymy eKOHOMIKU
Tepnoninvcoko2o HaYioHAILHO20
E€KOHOMIYHO20 YHI8epCUumeniy

MHOCJYTA SIK OB’€EKT HMBIVIBHUX ITPAB

Cmamms npucesuena 00CIiOHCeHHIO NPABOBOT NpUpooU Nociyeu K 06 ’ekma
yusinbHux npas. llpudineno ygaey 3’sacy8anH0 OCHOBHUX 03HAK NOCAY2U 5K 00 '€Kma
YyusinbHux npas. 3pobONeHO BUCHOBOK, WO NOCNY20l0 € OIIbHICMb, KA
30TUCHIOEMbC OOHUM VUACHUKOM O0208IPHUX BIOHOCUH HA 3AMOGIeHHs THULO20,
CHPAMOBAHA HA O0O0EPIHCAHHA KOPUCHO20 pe3ylbmamy, He No8 S3aH020  3i
CMBOPEHHAM MamepianvbHozo baaza.

Knwouogi cnosa: 06’ekm npasosionocun, nociyea, 0is, OisibHicmb, 0.1a20.

Ceutinak U.

Ycayra kak 00beKT rpakIaHCKHUX MPaB

Cmamus nocesauena uccie008anur0 npagosoli Npupoovl Yciyeu Kak oovekma
2padiCcOanHCKux npas. Yoeneno eHUMAaHUE BbISICHEHUI0 OCHOBHLIX NPUSHAKOS YCIy2U
Kak obvekma epaxcoanckux npas. Coenan 83600 0 MoM, YMO YCIY20U ABIAemcs
0esaAmesbHOCMb, KOMOPAs OCYWECMBIAemcs OOHUM YUYACMHUKOM O002080PHbIX
OMHOWEHULl N0 3aKa3zy O0py2020, HANPAGIEeHHAs HA NoJyieHue NoNe3H020
pe3yabmama, He C85A3aHH020 C CO30AHUeM MamepuaibHo2o0 oaaza.

Knrouesvie cnoea: obvekm npasoomuowleHuil, ycayea, — Oelcmesue,
desimenbHOCmb, 0.1a20.

Svitlak 1.

Service as an object of civil rights

The article is devoted to the research of the legal nature of the service as an
object of civil rights. Attention is paid to clarifying the main features of the service
as an object of civil rights. It is concluded that the service is an activity carried out
by one party to the contract at the request of another, aimed at obtaining a useful
result not related to the creation of material goods.

Keywords: object of legal relations, service, action, activity, good.

IMocTranoBka npodaemu. OnHI€IO 13 Tady3eil €eKOHOMIKH, SIKa PO3BUBAETHCS
JIOCUTH IIBUIKUMHU TEMIaMH, € cepa HaJaHHs TOCTYT, Y AKIH MIOJHS YKIaIa€ThCs
3HAaYHA KIJIBKICTh IUBUIBHO-TIPAaBOBUX J0roBOopiB. Chepa mocayr 0XOIIToe MUPOKe
KOJIO BHJIB JISUTBHOCTI, CIPSMOBAHUX Ha 3aJ0BOJICHHS OCOOHMCTHX MOTpeO
HaceJeHHs 1 MoTped BUPOOHMIITBA, @ TAKOXK MOTPEO CYCHIILCTBA B ILJIOMY: Bif
TOPTiBI, TPaHCIOPTY Ta (IHAHCYBAaHHS [0 CTpPaxyBaHHS, IMOCEPEAHUIITBA 1
KOHCYyJIbTyBaHHs [13, c. 108].

BogHodac 1HCTMUTYT MOCAYyr Yy HalllOHAJbHOMY TIpaBl HE OTpUMaB
OJIHO3HAYHOTO Ta YITKOIO PO3YMIHHS Ta TIyMayeHHs. BiicyTHICTh 3aKOHOJaBYOTO
BU3HAUYECHHS KaTEropii «Imociayra» 3yMOBIIIOE HEY3IOJKEHOCTI Yy 3acTOCyBaHHI
MPAaBOBUX HOPM, SIKI PETrJaMEHTYIOTh TMOPSIOK HAJAaHHS TEBHUX BHUIIB TOCIYT.
Hemae enuHOro migxoay A0 PO3YMIHHS CYTHOCTI KaTeropii «mociyra» u y
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JTOKTPHUHI MUBUIHHOTO TpaBa. [luTaHHS TpaBOBOrO perysaroBaHHS MOCTyr Oyrio Ta
3ITUIIAETHCS IPEIMETOM JOCIIHKEHHS 0araTh0X BUCHUX-TIPABHUKIB.

HaykoBo-TeopeTnunoro 6a3o10 jgociimkeHns crtanu npami A. I'. Jloneusp,
C. C. Caromntok, JI. I'. CrenmanoBuua, B.JI. Ckpunnuk, A. A. TenecrakoBoi,
H. B. ®enopyenko Ta iH.

MeTorw cTATTi € JOCHIPKEHHS MOHSATTS Ta O3HAK MOCIYrH sIK 00’€KTa
[UBUIHHUX TPAB.

Bukiaa ocHOBHOro Marepiajy JAOCTiIzKeHHS. XapaKTepu3ylOun IUBIUIbHI
MIPABOBIIHOCHHH BaXXJIMBY yBary HEOOXITHO MPHUALUTUTH iX eleMeHTaM, OJHHUM 13
SKUX € 00’€KT. Y Haylll HIUBUILHOTO paBa ICHYIOTh MOHICTHYHA Ta TUTIOPATiCTHYHA
Teopli po3ymiHHs 00’ekta mpaBoBigHOocuH. Bognouac H.FO. TomyGeBa 3 nmanoro
PUBOJY 3a3Hayae, 110 TIOBrOTPHUBAJIa HAYKOBA JAUCKYCIS 3HAYHOIO MipOIO BTpaTUia
CBOIO aKTyaJIBHiCTB OCKUTbKM THUTAHHS MPO OO0 €KTH IHMBUIBHUX IpaB OTpUMao
3akoHo/aBue 3akpiruieHHsd. LIK Ykpainu cripuilHsIB T€opiro MHOKHHHOCTI 00’ €KTiB
UMBUIBHUX TpaB 1 3aKpiNUB SK Taki MaiiHOBI W HemaiHoB1 Omara (ct. 177 LK
VYkpainn) [3, c. 316].

Bignosigno mo ct. 177 K Ykpainu nmocinyra € oJJHUM 13 00’ €KTIB IUBIILHUX
npaB. BojHouac y 1MBUIBHOMY 3aKOHOJABCTBI YKpaiHW BiJICYTHE TOHSTTS
«mocayray, c¢r. 901 1K VYkpaiHu MICTUTh BHU3HAYEHHs JIOTOBOPY PO HAaJIaHHS
MOCJIYT, 32 IKUM OJIHa CTOPOHA (BUKOHABEIIb) 3000B’A3Y€ETHCA 32 3aBAaHHSIM JIPYTroi
CTOPOHM (3aMOBHMKA) HAJaTH TOCIYTY, SKa CIHOXKHBAETHCS B MPOLIECT BUYMHEHHS
neBHOI Jii a0o 3MIMCHEHHA MEBHOI [ISVIBHOCTI, a 3aMOBHUK 3000B’S3Y€ThCS
OIUIATUTH BHUKOHABIIEBI 3a3HAYEHY TIOCAYry, SKIIO 1HIIE HE BCTaHOBJIEHO
noroBopoM. OTke, HAaJaHHIO IOCIAYTHM 3aBXKAM IIEpeAy€ 3aMOBJIEHHS IWIOJO il
HaJaHH$, a TAKOK BOHA CIIOKUBAETHCS Y MPOLEC] 31HCHEHHS MEBHOT TISITBHOCTI.

BusHaueHHST MOHSATTS MOCIYTH MICTHTHCS TaKOX W B 1HIIMX HOPMAaTHBHO-
MPaBOBUX aKTax. 30Kpema, BiIMoBiAHO 110 cT. 1 3akony Ykpainu «I[Ipo 3axuct npas
CIIO’KMBAUiB» IIOCIAyra BH3HAYA€ThCS SK MISUIbHICTP BHUKOHABIA 3 HaJIaHHS
(mepemadi) CHokMBa4yeBi IEBHOTO BHU3HAYCHOIO JOTOBOPOM MATEpIaJIbHOTO YH
HeMarepialpbHOro Ojara, MO 3IINCHIOETHCS 3a I1HAUBIAYyAJIbHUM 3aMOBJICHHSM
CIOKMBaya ISl 3aJI0BOJICHHS Horo ocoOuctux motped. 3akoH Ykpainu «IIpo
Typu3M» BHU3HAYa€ TOTEIbHY TMOCIAYry sk Jii (omeparii) MiANIPUEMCTBA 3
PO3MIIIIEHHSI CIOXHMBaya NUIAXOM HaJaHHS HoMepa (MiICIs) aJii TUMYacOBOTO
MPOKMBAHHS B TOTENI, a TaKOXX 1HIIA JISUIBHICTb, IMOB’sI3aHAa 3 PO3MIIICHHAM Ta
TUMYAcCOBUM TpoxkuBaHHsSM (cT. 1). BignoBinmHo ao cr. 1 3akony Ykpainu «IIpo
(G1HAaHCOBI TOCIYTM Ta JEp>KaBHE pEryJIOBaHHS PHUHKIB (PIHAHCOBUX IOCTYT»
¢diHaHCcOBa mociyra - omepaiii 3 (IHAHCOBUMHM aKTHUBaMH, IO 3A1MCHIOIOTHCS B
iHTepecax TpeTixX ocid 3a BIACHUI paxyHOK UM 3a paXyHOK ITMX OCi0, a y BUIAJKax,
nependavueHuX 3aKOHOMABCTBOM, - 1 3a paxyHOK 3allyd€HUX BiJ IHIIUX OCi0
(1HAaHCOBUX aKTHUBIB, 3 METOIO OTPUMaHHS MPUOYTKY ab0 30epexeHHs peaibHOi
BapTOCTI (JIHAHCOBUX AKTHUBIB.

Sk BUMIMBAaE 13 3aKOHOJIABUMX IMOJIOKEHB TOCIYra PO3IJISIAETHCA dYepes
TUSTBHICT (i10), fAKa CHOpSMOBaHA Ha JOCSTHEHHS KOHKPETHOTO KOPHCHOTO
pe3ynbTary (3a70BOJIEHHS OCOOMCTUX MOTPeO, MPOKUBAHHSA B TOTEN, OTPUMaHHS
npuOyTKYy).

BpaxoByroun BiACYTHICTh JIETAJIbHOTO BU3HAYCHHS TOHATTS «IOCIyTa», Y
IUBUTICTUYHIN JIITEpaTypi € yuMaja KUIbKICTh Tpallb, MPUCBIYEHUX 3’ SICYBAHHIO
NpaBoOBOI MPUPOAM JAHOT KaTeropii. Y HaBYalbHIM JiTepaTypl mociyra
BU3HAYAETLCS AK JIS UM JISUIBHICTB, 3IMCHIOBaHI HA 3aMOBJICHHS, 1[0 HE MaroTh
MatepiaibHOTro pe3yibTaty [16, c. 56].

Sk 3a3naudae 1.b. YTexin nociiyra Mae He ypeueBICHUI XapakTep Ha BIAMIHY
BIJl peuell Ta pe3ynbTaTiB poOiIT, IO HE BUKIIIOYA€E MUTAHHA ii SKOCTI. ... [locnyra,
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K 1 pemTa 00’€KTiB IMBUIBHUX IpaB, Ma€ KOPUCHHUM Xapakrep (LIHHICTH), IO
BU3HAYaE 11 LIHYy Ha pUHKY. [IpH 1[bOMY SIKICTh Y pUHKOBUX BITHOCHHAX € OJHUM 13
HAaWBAKJIUBIIIMX YUHHUKIB, 110 [alOTh 3MOTYy OOHMpaTHh CHOXXKHMBadyeM i cebe
kpaie [14, ¢c. 57].

B.B. Pe3nikoBa icHyroui KOHIIEMIli IOJI0 PO3YMIHHS CYTHOCTI KaTeropii
«TIOCIYTa» 3BOAUTH 10 HACTYIHOTO MEPEiKy:

1) BU3HAYEHHS CYyTHOCTI MOCIYTH Yepe3 AISTIbHICTD (J1110);

2) BU3HAYEHHS MTOCIIYTH SIK PE3YJIbTATy AiSUIBHOCTI,

3) sSK KOMIpPOMICHA MK MEPUIMMH JBOMA, - KOHLEMIS, 3a SIKOIO CYTHICTb
MOCIYTH BUBOJAUTHCSA Y€pe3 CYKYMHICTh (HEPO3PHUBHY €IHICTH) MISIBHOCTI Ta i
pe3ynbTaTy;

4) BU3HAYCHHSI CYTHOCTI MOCIYTH SIK MISUTBHOCTI, 1[0 HE MA€ YPEUEBICHOTO
pe3ynbTaTy;

5) BH3HAUEHHS CYTHOCTI TOCIYI 4epe3 CIHIBBITHOLIEHHS «poOiT» Ta
«IOCIIYT», SIKE B CBOI YEpry MPOBOJUTHCS 4Yepe3 BIICYTHICTb YPEUEBIECHOTO
pe3yNbTaTy K OCHOBHY O3HAKy IMOCIYTH;

6) aHaI13 CyTHOCTI MOCIYT SIK PI3HOBUY OJiar, uepe3 aHaji3 CyTHOCTI Oara;

7) BU3HAYEHHS CYTHOCTI TIOCIIYTH Yepe3 KaTeropiro «PyHKIi»;

8) PO3KPUTTS CYTHOCTI IOCIYrM Yepe3 MOHATTS EKOHOMIYHUX BIJHOCHH
Ta/ab0 MPaBOBIAHOCHH;

9) BU3HAUEHHS CYTHOCTI TMOCIYTHd 4Yepe3 TIIyMadyeHHs il K 3MiHU B CTaHi
IHCTUTYIIOHAJIbHOI ofuHuI [7, c. 105].

B. A. BacunbeBa po3risnae MOCAyry SK BHJ CyCHUIbHOro Ojara, 3a
JIOTIOMOTOI0 SIKOTO 33JI0BOJIBHSIIOTHCS MOTPEON BHACIAOK BUMHEHHS CY0’ €KTOM 1
(31MiCHEHHS ISUIBHOCT1), Y KOPUCHUX BIACTHBOCTSX SIKUX 1 MMOJSATAE CyO’ €KTUBHHIMA
iHTEepec ocodu [2, c. 95]. H.B. denopuenko BU3HAYA€ MOCIYTY SIK JTISUIBHICTD, sIKa
3MIMCHIOETBCS JUISl BUKOHAHHS IIMBUIBHOIO OOOB’SI3KYy 1 HE TIOB’si3aHa 31
CTBOpPEHHSM MaiiHoBoro Ojara [15, c. 241].

Ha ngymky C. O. €wmenbsHYMKa TMOCIyra € i€l (ASUIBHICTIO), sKa
CIpsiMOBaHa Ha 3aJ0OBOJICHHA TMOTpeO 0coOM 1 HE BTUIIOETHCS Yy TIEBHOMY
MaiHOBOMY pe3yJIbTaTi, IKKMH € HEBIIIUILHUM BiJl caMOi JISUIbHOCTI, SKICTh SIKOTO
HE MOXE TapaHTyBaTHUCS, Ta SKUM CHOXKHUBAETHCS OE3MOCEPEIHbO Y MOMEHT ii
sniicienss [5, c. 108]. TlomiOHy aymMKy 1100 BU3HAYEHHS TOHSTTS TMOCIYTH
BucnoBiioe i A.A. TenecrakoBa, BU3HAYAIOUU TOCIYTY K crienudiuHuii 00’ €KT
UMBUIBHUX TpaB, MPOIYKT KOPUCHOI Aii a00 AISUIBHOCTI, 0 HE MAa€E MalHOBOIO
BUPAXEHHS, PE3YNbTAT SAKOi (MOCIYrM) HE Ma€ IOPUAMYHOIO 3HAYEHHS 1 HE MOXKeE
OyTu rapantoBanum [12, c. 5-6].

JI.I. CrenaHoB moOCAyry po3ymi€ SIK pI3HOBUJ OO’ €KTIB LMBUILHUX
MIPaBOBITHOCHH, SIKUW BUPAXKAETHCSA Y BUTIISAI NIEBHOI MPABOMIPHO] orepallii, To0To
y BUIJISIAI HU3KM JOIIJIBHUX I BUKOHABIS a00 Yy AISUTBHOCTI, sIKa € 00’ €KTOM
3000B’s13aHHS, 1[0 Ma€ HeMaTepialbHU e(PEeKT, HECTAINI PEUOBUN PE3ysIbTaT ado
ypEUeBIIEHUN pe3yJbTaT, TOB’SI3aHUNM 3 IHIMUMHU JIOTOBIPHUMH BIJHOCHHAMH 1
XapaKTEePU3yEThCsl O3HAKAMHU  3A1MCHEHHOCTI, HEBIIUIUIBHOCTI BIJl JDKEpena,
MUTTEBOI CIIOKUBAHOCTI, He(hopMmanizoBaHOCTI 1i sikocTi [9, ¢.217].

Xapakrepusytoun 3anporoHoBane J[.I. CremaHOoBUM BU3HAYEHHS MOHSITTS
nocnyr, JI.I'. CrenaHoBHY 3a3Hayvae, M0 «IaHE MOHATTS MOCIYT TOCUTh 00’ €MHE 3a
3MICTOM, aJieé BOHO HE JI03BOJISIE 3 JOCTATHIM CTYIIEHEM BU3HAUEHOCTI BIAMEXKYBaTH
NOCJIYTH Bij 1HIIMX HMBUIBHO-TIPABOBUX SIBUL, 30Kpema poOiT. IIponoHoBanuit
KpUTEpii po3MeKyBaHHS POOIT 1 OCIYT — MPOBEACHHS HEOOOPOTHOI crierudikalii
MatepiaiiB (HemaTepiajibHOI pedl) CyNepeyuTh 3aralbHONPUHHATOMY B TOKTPHUHI 1
3aKpIIUICHOMY B 3aKOHOJABCTBI PO3YMIHHIO pPOOOTHM K JISJIBHOCTI IO
BUTOTOBJIEHHIO a00 nmepepodii (00poOui) peui. HasBHicTh HE0OOpPOTHOT
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cneuudikarii nependavyaeTscs TIIBKKA MPU BUTOTOBJICHHI pedl, a Mpu nepepoOrl 1
TUM OLIbIIe 00pOoO1LIl pedl IbOro He BuMaraetbes» [10, c. 561].

B.B. Pe3nikoBa Bu3Hauae MOCIyry sk NEBHY JISJIbHICTD, sIKa HE TIOB’si3aHa 31
cTBOpeHHsAM pedi (ii BIAHOBJIEHHSM, PEMOHTOM TOIIO), OJIHAK camMa Mo coOi
NOPOJKYE BIJMOBIHE 0yaro, 110 Mae CHOXXKHMBYY BapTICTh, Ta B CHIIY CBOiX
KOPHCHMX BJIACTUBOCTEH 371aTHA 3aJ0BOJIBHATH MEBHI MOTpedu [6, c. 235]. IToaioHe
BU3HAYeHHs nociyru 3anpornonoBane J[.I. CremaHnoBuueM, KN TaKOK BU3HAYAE
MOCIYTY $K TEBHY [ISUIbHICTb, II0 HE OB ’S3YEThCA 31 CTBOPEHHSM pedl
(mampukimanm, i BITHOBJICHHS, PEMOHT), OJHAK sSKa camMa IO c00l TOPOIKYE
BIJMOBIIHE OJaro, M0 Mae CIOXKUBHY BAapTICTh 1 BHACIIJOK I[BOTO CTa€ 00'€KTOM
IIMBUTBHUX TIpaBoBigHOCHH [11, c. 9].

HayxoBi nediHimii MOHSATTS MOCIYTH PI3HATHCS MK co0o0r0. Buxomsum 3i
smicty cT. 177 K Ykpainu moxkHa 3poOUTH BHCHOBOK, IIIO TOCTyTra € OiaroM, a
came Ojarom HemarepianbHuM. KpiM Toro, mociyra € cnenudiqHoro Ji€ro, sika He
3BOJIUTHCA J0 TMEBHOI «CYKYIMHOCTI PyXiB, CIIPSIMOBAaHUX Ha oJUH 00’ekT». Cepen
crenuIYHUX PUC TaKol A1l MOTPIOHO BUILIUTH: MO-TIEpPIe, HASIBHICTh MEBHOI METH
Ta, MO-Jpyre, epeKT, SKUA MOKIUBO OTPUMATH BiJ] Takoi MOCIYTH, 110, B CBOIO
yepry, OOyMOBIIOE 3aBXIM il KOHKPETHUU XapakTep. TakuM YUHOM, CYTHICTh
MOCJIYTH TIOJIATAE caMe Y 3A1MCHEHH] BOJBOBUX A1l cy0’€KTa, B aKTUBHINA QopMi [4,
c. 286]. KpiM TOro moHSATTS IMOCIAYTrd HE 3BOAUTHCS TIIBKH 10 Jid, Mii € JuIine
CIIOCOOOM 3/1CHEHHS MOCIYTH, IKUM MIOBUHHI OYTH MIpUTaMaHH1 HACTYIHI O3HAKHU:
1) kopucHuii eexT, IKUi MOKIUBO OTPUMATH B pe3yibTaTl; 2) MeTa 3/1HCHEHHS
TaKOTO «CIocoOy BUKOHAHHS 3000B’sI3aHHS»; 3) CIPSIMOBAHICTh HA 3aJI0BOJICHHS
HeMaTepiaibHUX MOTPeO0; 4) 3aBKAU 3M1MCHIOETHCS Y (OpMI KOHKPETHUX J1H [8, .
70]. C.C. CparomHiok npornonye nonoBHUTH cT. 901 LK Vkpainm HacTynmHuM
Bu3HaueHHsAM: «llig mociayramu caig  po3ymiTH  Taki O0’€KTH IUMBUIBHUX
MPABOBIIHOCHH, 5Kl 31MCHIOIOTBCSA 3a JOMOMOTOI0 KOHKPETHUX 1, BUKOHAHHS
SAKUX MaroTh Tepea coO0Or0 NMEBHY METy Ta HampsMIIEHI Ha 3aJI0BOJICHHS TIEBHUX
HeMaTrepiaabHUX MoTped» [8, c. 68].

H.B. AnaG’eBa po3risijae TOCIYTY SIK 3aJ0BOJIEHHS OyAb-SKUX MOTPeO
yYacCHHKA IHMBUILHO-TIPABOBUX BIJHOCHUH. ABTOPKOIO 3pOOJIEHO BHUCHOBOK, IIIO
MOCJIyTa CIOKUBAETHCA y TIPOLIEC HAJaHHs, HE TIOB’si3aHa 13 CTBOPEHHSM pedi abo
00’€KTa 1HTEICKTYaJIbHOI IISVIBHOCTI, HE 3a00pOHEHA YHHHHM 3aKOHOJIaBCTBOM.
O3HakaMu TIOCIYTH €: a) HasBHICTh PE3yJIbTaTy HISIBHOCTI, il HEB1 €MHICTh Bijl
JISUTBHOCTI TOCTYTrOHAa/iaBavya, eKCKIJIIO3UBHICTh, HEBUYEPIHICTh; 0) HAsABHICTH i,
sKa TIOBMHHA MPU3BOJUTH JI0 PE3yJNbTaTy [ISJIBHOCTI; B) TIapaHTOBAHICTb
JOCSITHEHHSI PEe3yJIbTaTy; T') OJAHOYACHICTh HAJIaHHS 1 CIOXUBAHHS TOCIYTH; 1)
HasBHICTH Cy0’€KTa Ta 00’€KTa IMBLIHLHO-TIPAaBOBUX BigHOCHH [1, ¢. 9-10].

JI.I. CrenaHoB BualIs€ Takl O3HAKW TOCIYTH: CYKYIHICTh i, W10
MOCIHIIOBHO 3MIHIOIOTh, JOINOBHIOIOTH OJHA OJAHY, CKJIaJa€ MOBEIIHKOBY
XapaKTEPUCTUKY TTOCITYTH; TTOCIyTa HE Ma€ YPEUEBICHOTO PE3YJIbTATY, K ONeparis
BOJIOJII€ BJIACTHBICTIO HEBIIUYTHOCTI; CKJIAAHICTh BIJOCOOJCHHS 1 HEBIIJIUIBHICTD
BIJl JDKEepesa; MOCiyra, 110 HaJaeThCsl KOHKPETHOIO JIIOJUHOI0 a00 TOBAPHCTBOM,
IHIAMBIIYaTi3y€EThCS, CTA€ IMEBHOIO MIPOIO YHIKAJIBbHOIO, E€KCKJIIO3MBHOIO, XOY 1
NPOIOBXKYE HAJICKATH 0 KOHKPETHOTO BUAY AisUTbHOCTI [9, ¢. 16-17].

A.A. TenecTakoBOI0 BU3HAYECHO HACTYITHI O3HAKU MOCTYTH: KOPUCHUH edeKT
MOCIYTH, IO 3a/0BOJIbHSE TMOTpedy 3aMOBHMKA 1 CIIOKHMBA€ETHCS B MpOIleci
HAJaHHS, BIJCYTHICTh TapaHTOBAaHOTO MO3UTHUBHOTO PE3YNbTaTy; CIOXHBHICTH
MOCJIYTH B MpoIeci 1i HaJlaHHs; MOCIyra HaJla€ThCsl Y BIAMOBIIHOCTI 0 3aBAaHHS
3aMOBHHKA; (PiAyL1apHICTh, IKI TOBUHHI OyTH BpaxoBaHi py (OPMYBaHHI CUCTEMU
JIOTOBOPIB PO HagaHHs nocayr [12, c. 6].

B.B. Pe3HikoBa XapaKTepHUMM O3HAKaMU MOCIYTI BBaXkae: 1) KOpUCHUUI
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edekT; 2) HeBILAUIbHICTh BiA JpKepena (CHMHXPOHHICTh HaJaHHS Ta OTPUMAaHHS
MOCJIyTH); 3) HEMOMITHICTh, HEBIMYYTHICTh; 4) HEMaTepiaabHICTh, 5) SKICTb,
nrudepeHIliioBaHICTh SIKOCTI MOCIYTH (3aJeXUTh BiJl KBamidikallii, mpodeciifHux
SAKOCTEH Oe3MmocepeTHhOI0 BUKOHABIIS, MOCIYTO HajaBayda); 6) eKCKIIO3UBHICTD; 7)
HEMOXKJIUBICTh 30epiraHHs; 8) HeBUUYEPITHICTS [6, c. 240].

A.I'. JloHenp, JOCIIKYIOUM TOCIYTY SIK 00’€KT HUBLIBHUX IpaB, BUILISAE
HACTYMHI ii 03Haku: 1) 1i HemarepiaabHUN XapakTep; 2) CIPSIMOBAHICTh IOCIYTH Ha
JOCSITHEHHSI TIEBHOTO KOPUCHOTO 1 HpaBOMlpHOI‘O edekty; 3) HEBIAAUIBHICTDH
MOCIyTH BiA JpKepena ii HajaHHsA (TICHO TMOB’Si3aHa 3 0COOOI0 BUKOHABIA Ta
nporecoM il HajaHHA); 4) MOMEHTaJbHY CIOXHBHICTH MOCTYT; 5) HECTIMKICTh
SAKOCT1 TMOCHyry; 6) HAsABHICTh MEBHOI METH TOCIYTH; 7) TOCIyra 3aBXIU Mae
KOHKPETHHM XapakTep 1 HaJaeThes y GopMi aKTUBHOI, BOJILOBOI il [4, c. 290].

ChinpHUM y BCIX BU3HAYEHHSIX CYTHOCTI KaTeropii «mociyra» € Te, IIo IIe
aKTUBHA Jisl, sIKa HE Ma€ MaTepiaIbHOTO PEe3yNbTary, aje Ma€ KOPUCHHUHM e(eKT.
Kopuchuii edekT nocnyru nojisira€ B TOMy, 1110 BOHA 3/1aTHA 33JJ0BOJILHUTH BUMOTH
3aMOBHHMKA Ta CIOKMBAEThCS y Tpolieci HajaHHs. [lociiyra moBuHHA CIPUYUHSTH
HACTaHHS TaKOTO KOPUCHOTO e(eKTy, SIKU B ICHYIOUHMX MexaxX e(eKTHBHOCTI
MOCIYTH JOCSDKHUM B 3BUYAWHUX YMOBax, TOOTO KOJU (PAKTUYHO JOCSITHYTHI
KOPUCHUHM epEeKT MOCIyrd AOCTYIMHUN Mepeq0aueHHIO B Hamepell BIIOMOMY psIIy
IHITUX MOXKJIUBUX €(eKTiB. ... CTymiHb KOPUCHOCTI HOCATHYTOTO €PEKTY 3aJICKUTh
HE BiJ JIOBEpPIICHUX Mid, SKIIO JOTpPHUMaHa TEXHOJIOTISA iX 3MiMCHEHHs, a BiJ
JOCTYITHOCTI OTPpUMAaHHsS OLIbII BUPAKEHOTO a00 IHIIOTO €(EeKTy 3a JI0MOMOIOK0
nux nid. He wmoxkHa ogepxkat e(ekT, SKUM HEIOCSHKHUU Mpu 3I1HCHEHHI
KOHKpeTHHX ii [10, ¢. 559-560].

BucnoBku. OTXe, MOCIyry CiiJi BH3HAa4aTH $K JOSUIBHICTH (Z110), sKa
3IACHIOETHCS OJTHUM YYaCHUKOM JOTOBIPHUX BIJHOCHH Ha 3aMOBJIEHHS 1HIIOTO,
CHpsSMOBaHa Ha OJIep>KaHHsI KOPUCHOTO Pe3yNbTaTy, K IMPAaBHIIO, HE OB S3aHOTO 31
CTBOPEHHSIM MaTepialibHOTO OJiara.

OCHOBHUMU 03HAKaMH TOCIYTH €:

1) mocnmyra 3aBXAM BUPAXKAETHCS Yepe3 AKTUBHY ISUIbHICTH YYaCHUKIB
MIPaBOB1THOCHH;

2) KOpHUCHICTh — TIOCHIyra, SKa HAJAEThCS TOCIYTOJaBIEM CIIPOMOKHA
3aJI0BOJIHUTH MOTPEOU 3aMOBHUKA,

3) BIICYTHICTb MaTepiajJIbHOTO XapaKTepy — AISUIbHICTH MOCTYTOAaBIls HE Ma€
YPEUEBICHOTO XapaKTepy;

4) CHHXpOHHICTh Ha/IaHHSI Ta OTPUMAHHS MOCIIYT — IMMOCIYTH CIIO’KUBAIOTHCS B
MPOIIEC] IXHBOT'O HAJIaHHS;

5) AKICTh — MOCyra MOBUHHA BIANOBIIATA BUMOTaM, BU3HAYEHUM Yy JIOTOBOPI1
a00 HOPMATHUBHOMY aKTi.
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VIIK 342.98(477)
Bikmop Bacunenxo,
3acmynnux oekaua gaxyromemy Ne 5
Xapxiecbko2o HAYIOHAIbHO20
VHIgepcumemy
BHYMPIWHIX CNPAB, KAHOUOAm
FOPUOUHHUX HAVK, OOYEHM

NPEIMET TA MEXI 'POMAJICBKOI'O KOHTPO.TIO 3A
NIAJbHICTIO HAIIIOHAJBHOI IOJIIIII YKPATHU

Y cmammi npoananizogano 306HIWHIO mMa GHYMPIUHLOOP2SAHIZAYIUHY
Oisttonicme  Hayionanonoi noniyii  Vkpainu. Buznaueno npeomem ma mednci
2POMAOCLK020 KOHmMpoo 3a Oisnbhicmio Hayionanvnoi noniyii. 3pobaeno
BUCHOBOK, W0 NIO NPeOMEemoM 2PpOMAOCbKO20 KOHMPONO 3d  OISIbHICMIO
Hayionanvnoi noniyii Yxpainu neobxiono posymimu ingopmayiro npo 308HIUHIO
ma GHYMPIWHLOOP2SAHIZAYIUHY OIfIbHICMb 0p2aHie, 0epIHCABHUX YCMAHO8 Mmda
3aK1a0ié oc8imu sIK CMPYKMYPHUX eleMeHmis cucmemu nouiyii ma npogeciiino-
DYHKYIOHANLHOL 1 CTYyHCO0B80-MPYO0BOT OISANbHOCMI IX NEPCOHANY 3A BUHSMKOM
mie€i, wo GioHeceHa 00 CAYIHCOOBOI | MAEMHOI, a mMaxKodc eidomocmel, U0
CMOoCYIomsbCs NPUBAMHO20 MA CIMEUH020 HCUMMSL NPAYIBHUKIE HA36AHUX OP2aHis,
YCmaHo8 ma 3axknaois.

Kniouosi cnoea: konmpons, epomadcbKuil KOHMPOab, npeomMen KOHMmpOoJio,
medrci konmpoao, Hayionanvna noniyis.

Bacunenko B.

Ilpeomem u npeodenvt 00uUieCMBEHHO20 KOHMPOIA 34 0€AMENbHOCHbIO
Hayuonanwvnoit noauyuu Ykpaunot

B cmamve npoananuzuposanvl HewiHAs U 6HYMPUOPLAHUIAYUOHHASL
desmenvhocms  Hayuonanvnou nonuyuu Ykpauwei. Onpeodenenvi npeomem u
npeodenbl 00UeCm8eHH020 KORMpOoas 3a dessimenvHocmulo Hayuonanvnou nonuyuu.
Coenan 6618600, umMO NOO NPEOMEMOM  OOWECMBEHHO20  KOHMPOJS  3d
desmenvhocmulo  Hayuonanvuou noauyuu Ykpaurvl HeoOX00UMO NOHUMAMDb
ungopmayuio 0 GHewlHel U GHYMPUOPLAHUSAYUOHHOU OesmelbHOCMU O0pP2aHOs,
20CY0apPCMBEHHbIX YUPeAHCOeHUll U YYeOHbIX 3a8e0eHUll 8 Kauecmee CMPYKMYPHLIX
97IeMEeHmMO8 cucmemMbl ROJUYUU U NPOPeCCUOHATbHO-(PYHKYUOHATLHOU U CILYHCEOHO-
mpyo0o8ol desmelbHOCMU UX NePCOHANA 3a UCKTIOUEeHUEeM MOt, KOMOpasl OMHeCceHa
K CHYIHCeOHOU U CeKpemHOU, a makdice C8e0eHUll, KAcCarowuxcs yYacmuou u
CeMeUuHOoU HCU3HU PabOMHUKO8 HA38AHHLIX OP2AHO8, YUPEeHCOeHUN U 3A8e0eHULL.

Knwuesvie cnosea: xoumpoiab, 00WeCmMEeHHbl KOHMPOIb, HNpeomem
KOHmMpOJiAl, npedenvl KonmpoJs, Hayuonanonas nonuyus.

Vasylenko V.

The subject matter and limits of public control over the activities of the
National Police of Ukraine

The author of the article has analyzed the external and internal
organizational activities of the National Police of Ukraine. The subject matter and
limits of public control over the activities of the National Police have been
determined. It has been concluded that the subject matter of public control over the
activities of the National Police of Ukraine should be understood as information
about external and internal organizational activities of agencies, state institutions
and educational institutions as structural elements of the police system,
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professional and functional, service and labor activities of their personnel except
the one related to official and secret activities, as well as information concerning
the private and family life of the employees of the indicated agencies, institutions
and organizations.

Keywords: control, public control, control’s subject matter, limits of control,
National Police.

IlocranoBka mpo6iaeMu. Bu3zHaueHHsS MpeAMETY KOHTPOIO 3a JISJIbHICTIO
HamionaneHoi mominii YkpaiHu Ja€ MOKIIHUBICTH OKPECIUTH HAMpsiMH pPOOOTH
OprasiB TOMIIii, mepenik NpodeciiHuX KOMMETEHIIH iX MepCoHamy, 3a SKHUMH
3IIACHIOETHCS TPOMAJICEKUI KOHTPOJIb, TA OOMEXUTHU chEpH, KOTPi, 3 TUX YU HIIHUX
oOcTaBuH, OyIyThb 3HAXOAMTHUCH T03a Horo mexkamu. OAHOYACHO, TEOpETUYHA
I[IHHICTh BCTAHOBJICHHS TMPEAMETY TPOMAJCHKOTO KOHTPOJIO 3a MJiSUIbHICTIO
HamionaneHoi mominii monsirae 'y QopMyBaHHI EMITIPUYHOTO MIAIPYHTS IS
YIOCKOHAJIEHHS TIPOLETyPU TPOMAJCHKOTO KOHTPOJIIO Ta YTOUYHEHHS TOBHOBAXKEHB
cy0’exTiB oro peamnizaiii. OTke, BACOKUH PiBEHb TEOPETUKO-TPUKIIAIHOT I[IHHOCTI
BCTAHOBJICHHSI TMPEAMETY Ta OKPECIEHHS MEX TPOMAJICBKOTO KOHTPOJIO 3a
nisbHICTIO HarioHanbHOT MOJTiIii, a TaKOX BIJICYTHICTh IPYHTOBHUX TCOPETUUHHUX
pPO3pO0OK JAHOTO TMUTAHHS JIUIIE MiABUIIYE aKTyalbHICTh Ta CBOEYACHICTh HOTO
pO3B’sI3aHHS.

Cran pgociimxenHsi npooOJjemu. [IluTaHHsS TpPOMAaICHKOTO KOHTPOJIO 3a
JISTIBHICTIO MMPAaBOOXOPOHHUX OPraHiB, y TOMY uucii 1 HamioHalbHOI0O MOMILIErO,
Oynau mpeaMeToM BHUBYEHHS Oaratbox HaykoBLliB, 30kpema: O.l. besnanoi,
C.®. Jlenucroka, 0.0. JIxxadaponoi, A.M. Knouka, 0.0. KobG3apa,
O.M. My3uuyka, A.®D. Menbauka, JI.P. Hanuaiiko, O.B. CaBuenka, B.P. Co6uHnoi
Ta 1HMKX. He3Bakaroun Ha Baroml TEOPETWYHI HaIpaloBaHHS y Wi cdepi,
JTUCKYCIHHUM THTAHHSIM  3aJMIIA€TbCSl BU3HAYCHHS TMPEAMETy Ta  MEXK
IPOMAJICBKOTO0 KOHTPOJIO 3a JisibHICTIO HarmionanpHOi momimii Ykpainu, o
O0OYMOBJTIOE aKTyaJIbHICTh OOPaHOi TEMAaTHUKH TOCIIIKCHHS.

Meta i 3aBaaHHsI DOCJiAKeHHsI. MeTOol0 CTaTTi € BU3HAYCHHS TMPEAMETY
IPOMAJICBKOTO0 KOHTPOJIFO 3a JisIbHICTIO HarmioHanbHoi momimii  YKpaiHu.
Buxoasun 3 mocTaBlieHOT METH, 3aBIaHHSIMH Ili€i CTAarTi €: 1) mpoaHanizyBaTu
30BHIITHIO Ta BHYTPIIIHBOOPTaHi3aIliiHy isUIbHICT, HarioHaapHOT  MOJTIIIT;
2) OKPECIUTH MEXI TPOMaICHKOr0 KOHTPOIIIO 3a AisIbHICTIO HarioHaapHOT moTiIii.

HaykoBa HoBu3HA nociaigxkeHHs. HaykoBa HOBU3HA JOCIIKEHHS TOJISITAE
y TOMY, 10 B pOOOTI JIICTAIH MOAATBIIOT0 PO3BUTKY BU3HAUYCHHS MPEIMETY Ta MEX
IPOMAJICHKOT0 KOHTPOJIIO 3a AisibHICTIO HarionansHO1 mosmiiii Ykpainu.

Buxkiaa ocHoBHOro marepiaay pgociigkeHHs. IIpeagMer rpomancbkoro
KOHTPOJIIO 3a JisUIbHICTIO HarioHanbHOi modiiii YKpaiHu yocoOJitoe sIBUIIE, 110
CTaHOBUTH OCHOBY, SIPO KOHTPOJBHOI MiSUTBHOCTI, KOTpE Ma€ BOCIEMEHTHY
CTPYKTYpY BHACHiZOK crenudigaoro cy0’ekTa peamizaimii BKa3aHOTO BHUIY
TISUTBHOCTI — IrPOMAJICBKOCTI, sKa HaJIlJIeHa IOCTAaTHBO IUPOKUMHU
MOBHOBXCHHSIMHU, 3aBISKH YOMY TPOMAJCHKAM KOHTPOJIEM MOXYTh OyTu
OXOIUICHI MaiXe BCl acmeKkTu (HampsMH, BUAW) AisUTbHOCTI momirii. Tox, s
BCTAHOBJICHHS MPEAMETY TPOMAJCHKOTO KOHTPOJIIO 3a MisuibHICTIO HaroHnamsHO1
MOMIIi 3BepHEMOCS 10 BH3HAUCHHS BHJIB TaKoi JISUIBHOCTI, IO 30KpeMa
BTUTIOIOTBCS Y MEXKax MPaKTUYHOI JiSTILHOCTI TMPAIliBHUKIB OpPTaHiB, YCTaHOB Ta
3aKiaaiB  MoJimii  (MOMUEHChKUX, 1HIMX MocaaoBux (ciyx00BHX) oci0 Ta
MpaIliBHUKIB, 5IKi 001MMalOTh KOHKPETHI Mocaau (MEpBUHHI CTPYKTYpPHI OAUHUII —
poboui MicIis)).

JIOr1YHO TPUITYCTUTH, IO YABJICHHS MPO AISUIbHICTH opraHiB HarjioHanbHOI
noimii Ykpainu HeoOxigHo ¢opMyBaTH LUISXOM aHalli3y 3aBliaHb, MOCTaBIECHUX
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nepes UM OpraHoM.

3apnanns HamionaneHoi momimii Bu3HadeHi cT. 2 3akoHy Ykpainu «IIpo
Hamionansny mnomimito» [1]. He nuBnsuumch Ha Te, 1m0 OJHUM 3 KIIOUOBHX
MOMEHTIB, KW YOCOOJIIOE CYTHICTh peopMyBaHHSI OpraHiB BHYTPIIIHIX CIIpaB y
po3pi3i ctBopeHHs HarioHaapHOT MOMIIT € 3aKpiTJIeHHs €IMHOTO 3aBJIaHHS TTOJTIIT:
«HaJaHHS TOMINEHChKUX Tociyr» [1], 1 aisanbHICTh Tossirae y: «1) 3abe3nedeHHi
nyOsiyHOi Oe3meku 1 TMOpsAKY; 2) OXOpOHI MpaB 1 CBOOOA JIIOJAWHHU, a TaKOXK
1HTEpeCIB CYyCHIJILCTBA 1 JIepkKaBH; 3) MPOTUIIT 3TOYMHHOCTI; 4) HaJaHHI B MEXaXx,
BHU3HAYEHUX 3aKOHOM, IIOCIYT 3 IOTIOMOTH 0co0aMm, siKi 3 0COOUCTUX, EKOHOMIYHUX,
COLIIaTbHUX MPUYMH a00 BHACIIJOK HAA3BUYAHHUX CHUTYyallill MOTpeOylIoTh TakKoi
nornomoru» [1]. BinmoBigHa AiAABHICTH Y PO3YMIHHI 3aKOHOAABIS € cdepamu
peautizailii 3aBAaHb MOMILI{ — HaIaHHS TOMIEHCHKUX TTOCIYT.

3aranbHONMPUUHATAM Yy TEOpli aAMIHICTPATUBHOTO MpaBa € MOALUT AiSUIBHOCTI
nmouimii Ha JBa HampsaMU ab0 BUAM 3a HANpsIMKaMU BIUIMBY: 3O0BHIIIHIO Ta
BHYTPIIIHBO OpraHizaiiiny [2, c. 49; 3, c. 10; 4, c. 20; 5, c. 17]. 3 no3utiii okpeMux
aBTOPIB Ha3BaHI CKJIAJOBI € hopMaMM IisTIbHOCTI momiIi [6, ¢. 93]. Po3p’s3anHs
MOCTABJICHOT0 HaMHU 3aBJIaHHS HE TMOTpeOye 3BEpPHEHHS N0 MHUCKYCii 3 JaHOTO
MPUBOAY, OCKUIBKM BHUPIIMIEHHS BIAMOBITHOTO, SIK CTajl0 3pO3yMijio, JeIIo
JUCKYCIMHOTO TTUTAHHS >KOJJHUM YMHOM HE MO3HAYMTHCS HA BU3HAYCHHI MPEIMETY
IpPOMAJICLKOTO0 KOHTPOJIIO 3a JisibHICTIO HarionanbHoi momimii. Btim 3 meToro
3a0€3MeUeHHs] JIOTIYHOI TOCIHIIOBHOCTI BHKJIQJCHHS Marepiaay 30BHIIIHIO Ta
BHYTPIIIHbOOPraHi3aliiHy AlSUIBHICTh MOMILIT MU OyAeMO pO3IJsSAaTH y SIKOCTI il
HaIpsMIB, Y MEXax SIKMX MOXYTb OyTH OKpECJeHl iX BUAM, HPO L0 MOBa IMije
HIDKYE.

VY 1opuauuHiid JiTepaTypi BiAMIYAIOTh, 1[0 30BHIMIHS ISUIBHICTH MOJIIIT
NOJIATaEe y: «3abe3neueHHl myOaiyHoi Oe3neku 1 MopsAKy; 3A1MCHEHHI J03BUIBHOL
CUCTEMHU; 3a0€3MEeUEHH1 ISIBHOCTI CIIElialIbHUX YCTAaHOB; 3a0€3MeUeHH1 peai3aiii
mpaBa IpOMaJisiH Ha CBOOOAY MepecyBaHHS Ta BUIbHUN BHOIp MICIISI TIPOXKUBAHHS,
KOHTPOJI1 32 6€3MEKOI0 JOPOKHBOTO PYXy TPAHCIIOPTY M MIMIOXOA1B; KOHBOIOBaHHI
3aapeITOBaHUX 1 3aCy/DKCHHX; 3a0e3redeHHi OXOpoHH 00’ekTiB» [2 C. 43];
(BAINCHEHH] TPEBEHTUBHOI Ta MPOQPUIAKTUYHOI ISIIBHOCTI; aaMIHICTPATUBHO-
IOPUCIUKINNHIN IAIbHOCTI; 3a0e3leueHH] MisUTbHOCTI CHEIllaJbHUX YCTaHOB
(1301 TOPIB TUMYACOBOT'O TPUMaHHS, MPUHMAIIbHUKIB-PO3MOAIIBHUKIB)» [4, C. 21;
3, €. 10; 5, c. 18]. BpaxoByrouu, 10 OmucaHa JiTepaTrypa € aaMiHICTpaTUBHO-
MPaBOBOIO, JI0 BIATMOBIJHOTO MEPENIKY TaKOX HEOOXIAHO JOAATH 1 TaKUM Hampsm
poOOTH TOMILIT K BHUSBJICHHS, PO3KPUTTS Ta PO3CIIAYyBaHHS KpUMIHAIbHHUX
MPaBOIOPYILICHb, KU O€3MOCcepe/IHbO BUIUIMBAE 3 OJHOTO 13 3aBJaHb MOJMIIT —
«MPOTHUIS 37TIOUMHHOCTI.

OxkpeMo HEOOXIJIHO aKIEHTYBAaTH yBary Ha TakOMYy BaKJIMBOMY HampsiMmi
JISUTBHOCTI MOJIIIT SIK MIP)KHApOJHE Ta HalllOHAJIbHE CIIBPOOITHUIITBO, SIKE CIPUSE:
KkBamidikaiii mepcoHaty; MPOBEACHHIO JOCYJAOBOTO PO3CIIAYBAHHS; PO3KPHUTTIO
3JIOYMHIB; 3AIMCHEHHIO TPOBAKEHHS B COpaBax Mpo  aJAMIHICTpATUBHI
MIPaBOTIOPYIIICHHS.

BryTpimHboopranizaiiiia JisJbHICTh PEaT3yeThbcsl B MEXaX CHCTEMH
HartionanpHo1 modiiii, Ta CKJIaIaeThCs 3 CYyCIMUIBHUX 3B’ SI3KIB MIX 11 TIparliBHUKaMu
B MeXaxX CHUCTEeMH 1ii opraniB. Taki Jii MEepeBa)XHO HOCATH YMPABIIHCHKIA 1
OpraHizaliifHuil XapakTep, MOKJIMKaHI €(PEKTHUBHO Ta OINEpPaTUBHO BHUPIIIYBaTH
IHAMBIAYaJIbHI  YOPABIIHCHKI chpaBu. BoHM chpsMoBaHI Ha 3a0e3MeueHHS
CUCTEMATUYHOTO (PYHKIIIOHYBaHHSI OpraHiB 1 MIAPO3ALIIB TOJMIIIl, HAIPUKIAI,
BUPILIEHHS KaJIPOBUX MUTaHb a00 TaKUX, IO MOB’sA3aH1 3 MaTepialbHO-TEXHIYHUM
3abe3neueHHs M.  JlocuTh BAAQJO BIANOBIAHUN HaMNpsSM JISUIBHOCTI  OMHCYE
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O.®. Kob3ap, koTpuil 3anpornoHyBaB MOAUINTH i HA TPH TPYMHH, MO 00 €IHYIOThH
111, CIIpsIMOBaHI Ha: BUPIMICHHA OPTaHI3allifHUX 1 KaJpOBUX NMUTaHb, BUZHAYCHHS
YITKOTO Ta €(PEeKTUBHOIO YMPaBIIHCHKOTO MPOIECY, HANATOJKEHHS KOOpPAMUHAIIl1
MDK MAPO3AUIaMH Ta OKPEMUMHM TpaIliBHUKAMH, «3amo0iraHds 300s8M y cHUCTeMi
YOpaBJIiHHS OpraHy TOJIiMii, 3a0e3nmeyeHHs IUCIUIUTIHK IIpalliBHUKIB OpTraHiB
MOJTIINT 1 CTBOPEHHSI YMOB JIJISI HOPMaJIbHOTO (PYHKITIOHYBaHHS Oprany» [6, c. 93].

Jlo BuaiB (MposBIB) BHYTPIIIHLOOPTaHI3AIIMHOI  JISTIBHOCTI  TMOMIINT
HEOOX1JITHO BIJHECTH: «BU3HAYEHHS CTPYKTYpPH BIAMOBIAHUX MMAPO3AUIIB, il
BJIOCKOHAJICHHSI; 100ip U PO3CTaHOBKa KaJpiB; TUTAHyBaHHS i KOOpPAUHAIISA p060T1/1'
HpI/II/IHﬂTT}I pillieHs Ha TEBHUU Tiepion abo Ha MPOBE/ICHHS KOHKPETHUX 3aXO/IiB,
onepaum HaJaHHS npaKTHqu JOTIOMOTH  TIIMOPSIAKOBAHUM  TAPO3IiIaM 1
MpariBHUKaM; B3a€EMOJis 3 1HITUMHU cny>1<6aMH y3arabHeHHs W TommMpeHHs
NEPEI0OBOTO I[OCBI):[y MOJTIII{; KOHTPOJb 1 TepeBipka BHUKOHAHHS 3aBlIaHb,
3a0XOUEHHS TPAIiBHUKIB, iX aTecTyBaHHI» [2, c.49; 5, c. 17-18]; BeneHHs Ta
oprasizariist JoKkyMmeHToo0iry [4, ¢. 21; 3, c. 10].

3a3HayMMoO, M0 Yy CHUCTEMI TOJIIII KpiM OpraHiB, SKi 3a0e3MeuyrTh
BUKOHAHHS 3aBJIaHb MO, «MOXYTh YTBOPIOBATUCS HAYKOBO-JIOCHIIIHI YCTAaHOBU
Ta YCTaHOBH 3a0e3MNedeHHs, 3akiiaau npodeciitHoi (mpodeciitHo-TexXHIYHOT) OCBITH
31 cienuPiYHUMHE yMOBaMU HaBuaHHs» [1]. OTxe, IPYHTYIOUUCH Ha BUKJIAJCHOMY,
BBAXKAEMO, II0 MPEIMET TPOMAJICBKOTO KOHTPOJIIO 3a JisibHICTIO HaroHnanbHOT
O] BKITIOYAE:

1) mismmeHicT, HarrioHanpHOT TOMIIIT SK CHCTEMH OpraHiB, Jep KaBHUX
yCTaHOB (yCTaHOBM 3a0€3IeueHHs ), 3aKyia/iiB ocBITH (mpodeciiiHoi (mpodeciitHo-
TEXHIYHO1) OCBITH 31 CIeU(PIYHUMU YMOBAMHU HaBYaHHS):

1.1) 30BHINIHA JISUTBHICTh TOJIIIT: 3a0e3meueHHs IMyOJaigyHOi Oe3meku i
MOPSIIKY;  BUSBJICHHS,  PO3KPUTTS  Ta  PO3CIHIAyBaHHA  KPUMIHAJTBLHUX
[IPaBOMNOPYILIEHb;, 3[1MCHEHHS NPOBAIKEHHS B CIpaBax IMpo aJMIHICTPaTHBHI
MPaBOTIOPYIICHHS, 3IACHEHHS OKpeMHX i y cdepi T03BUIBHOI CHCTEMH;
KOHTPOJIb 32 ToTpuMaHHsIM [IpaBui1 1OpOKHBOTO PyXy; MPOBEJAEHHS MPEBEHTHUBHOI
Ta TpoUIAKTHYHOI POoOOTH; 3abe3neueHHS (YHKI[IOHYBAHHS CHEIliali30BaHUX
yCTaHOB MOMiIii (130JIITOPM TUMYACOBOTO TPHUMaHHS Ta MpUAMaIbHUKU-
PO3MOUTEHUKH), B TOMY YHCJII KOHBOIOBaHHS 3aapEIITOBAHMX 1 3aCYy/HKEHHUX OCi0;
OXOpOHa OKpeMHX OO0’€KTIB Jep>KaBHOi Ta TpuBaTHOI (GopM BIACHOCTI;
3a0e3nedeHHs AisuibHOCTI HamioHansHOT momiiii; 3a0e3neueHHs peanizaiii mpasa
JUTAHU Ha 3J00YyTTs AOILIKUIBHOI OCBITH; HAJaHHS TOCIYT 3 O3JIOPOBJICHHS Ta
BIINMOYMHKY J1TE€H; MI>KHAPOHE CIIBPOOITHUIITBO);

1.2) BHyTpiIIHBOOPraHi3aliiHa JiSUTBHICTh: BHU3HAYCHHS OpraHi3aIliiiHo-
CTPYKTYPHMX acIeKTiB pPOOOTH MOMIIli; peai3alis yNpaBIIHCHKOIO IPOLECY,
30KpeMa IUIaHyBaHHS POOOTH, KOOpAMHALlS isJIbHOCTI, TOCTAaHOBKA 3aBJaHb 1
KOHTPOJIb 3a X BHKOHAHHSAM; BHWPINIEHHS KaJApPOBUX TNHUTaHb, B TOMY YHCII
MIPOBENICHHSI aTecTallii MOJIIeHChKIX, 3a0e3nedeHHs ix mpodeciitHoi mAroToBKH,
nigBUIEeHHsT KBamiikaiii Ta okpemMux ¢GopM CIyKOOBOi MIATOTOBKH; BEICHHS Ta
oprasizailisi JOKyMeHTOOOITY TOIIIO).

2) MisIbHICTD  MepcoHay (MpaliBHUKIB) OpraHiB MOMIMii, JepKaBHUX
YCTaHOB Ta 3aKJaiB OCBITH:

2.1) npodeciiino-QyHKIIOHATbHA  MiSJIBHICTD  MOJILIEHCHKUX,  1HIIUX
nocajoBux (Cay>k00BWX) OCIO Ta MpaIliBHUKIB, sSIKI 001MMalOTh KOHKPETHI MOCaau
(MepBUHHI CTPYKTYpPHI OJMHHUII — poOOdYl MICIsI) — BUKOHAHHS (3MIMCHEHHA) Yy
Mexax (QYHKIIOHAIBHUX OOOB’SI3KIB 200 YMOB TpPYJIOBOTO JOTOBOPY: 3aBJAHb
MOJILII; MAISUIBHOCTI 3 MeTOok 3abe3nedyeHHs (¢yHKUIOHYyBaHHsA HarioHanbHO1
nouimii; mnpodeciiiHol MIATOTOBKM TMOMIIEHCHKUX, MIABUINEHHS KBaidikarlii,
okpeMux (opM CiIy>kKO00BOi MIJATOTOBKH MOJIIEUCHKUX; 3a0€3MEeUeHHs peati3alii
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npaBa JUTHHM Ha 3700YyTTA JAOMIKIIBHOI OCBITH, ii (i3MUHUN, pPO3yMOBHUU 1
TYXOBHHM PO3BHUTOK, COIIAJIbHY aJalTallii0 Ta TOTOBHICTh MPOJOBKYBATH OCBITY;
HaJIaHHS TIOCIYT 3 O3/I0POBJICHHS Ta BIAMOYMHKY JIITEH BIJIMOBITHO JI0 JE€PHKABHUX
COILIIAJIbBHUX CTAaHAAPTIB HAJIaHHS MOCIYT 3 03/I0OPOBJICHHS Ta BIANOYNHKY;

2.2) cayk00BO-TpYyI0Ba isJIbHICTh: BUKOHAHHS 00OB’SI3KIB IMOJIIIEHCHKOIO;
JOTPUMaHHSI CIIy’k00BOi nucuuIUiiHu (30kpema, [Ipucaru nomineicskoro, [IpaBun
€TUYHOI TOBEIIHKM TOJILIEUChKUX, BUMOT Ta OOMEXKEHb aHTUKOPYIIIHHOTO
3aKOHOJIAaBCTBA) Ta HOPM TPYJIOBOTO 3aKOHOIaBCTBA.

Jloriuno Oy7n0 O MPUMYCTUTH, IO TPEAMET TPOMAACHKOrO0 KOHTPOJIO 3a
nistmpHICTIO HarioHanbHO1 mosminii Ykpaiau, ToOTO MisTbHICTh OCTAHHBOI caMa I10
co0i BCTAHOBIIOE OOMEXKEHHS i1 KOHTPOJBHOI MisuIbHOCTI. B Toi jke wac,
HEOOXITHO 3BEPHYTH yBary Ha 3aco0M 3MIIMCHEHHS KOHTPOJIO 3a ISITbHICTIO
nofiii 3 60Ky rpoMaaCchKOCTi, HAMMOIIUPEHIIINM 13 SIKUX € myOJiyHa iHhopMallis.
Came ocTaHHS Ja€ MOXJIHMBICTH TPOMaAsSHAM CKJIACTH BUYEPITHE YSIBICHHS IIPO
JISUTBHICTD TTOMiIi. BoHa mo-CyTi € siBUIIEeM, IO MIJJIATae aHaji3y, IMiJ Yac sIKOTro
IPOMAJITHA MOXYTh BUSIBUTU TEBHI BIJXWJIEHHA — MOPYIIEHHS HOPM YWHHOTO
3aKOHOJaBcTBa. Ha Hamry 1IymKy, Mg 4Yac OKPECICHHS MEX TIPOMaJChbKOTO
KOHTPOJIt0 3a AisutbHICTIO HamionaneHoi modmiiii YkpaiHM BapTO BpaxoBYBaTH
obcsar iHdopMarii, KoTpa MoXe OyTH ONPHIIOJHEHA Ta/ab0 3HAXOJHWThCA B
myOJIYHOMY JIOCTYIII.

Yacrime 3a Bce YABICHHS TMPO 3aKOHHICTh [ISUIBHOCTI MOMIIIi Ta
MPaBOMIPHICTh il i NepcoHaly TPOMAJsIHU CKJIaJal0Th camMe Ha IIiJCTaBl
1H(pOopMaIlli, ONPUIIOAHEHOT y PI3HUX JUKEepenax, caMUMH opraHaMu HanioHanbHOT
nomnii Ykpainu, 3acobaMu MacoBoi iHpopMmalii Ta 1HmUMU ocobamu. BonHouac,
3p0O3yM1JIO, IO HE B 1HGOpMaIlis Ipo poOOTY MOl MOXKe OyTH ONPUIIIOAHEHA
Ta 3HAXOJUTUCH Yy MYyOJIYHOMY JOCTYII, /)K€ B paMKax CIy>KOOBOI IISIIBHOCTI
NOJIILIEMCHKUM MOXE CTaTh Biaoma 1H(pOpMalis, 10 MICTUTh NMEPCOHAJbHI JaH1
ocib, BIZOMOCTI TPO 1iX TMpuBaTHEe Ta ocobucte KUTTI. Hes3Baxkaroun Ha
TEKCTYaJbHOMY 3aKpIIUICHI BIAKPUTOCTI Ta TPO30POCTI y SIKOCTI MPUHIIUITY
JISTTBHOCTI MOJIIIT, OKpeMi Jii MOTIEeHChKUX K 1 JOKYMEHTAIlisl MatoTh 0COOJIMBUI
CTaTyc, SKMM OOMEXye JOCTYN PI3HMX KaTeropidi ocid A0 IuX BiJIOMOCTEH.
[IpukmamoM Takux [Aid € HerjacHl cmigdi Jii, ToOTO «pI3HOBUI CIIAYHMX
(po3mIykoBUX) i, BigoMocTi mpo (AKT Ta METOAW TIPOBEACHHS SKUX HE
MIJUISITAI0Th  PO3TOJIONMIEHHIO, 32 BHUHSTKOM BHUIAJKIB, TiependadyeHux UM
Konexcom» [7] (cT. 246 KpumiHanbHOro MpolecyaabHOrO KOJEKCYy YKpaiHu), a
TaKOX €Kl HampsiMU ONEPaTHBHO-PO3LIYKOBOI AISIBHOCTI, KOTpa SBJSIE COOOIO
«CHCTEMY TJIACHUX 1 HETJIACHUX IOITYKOBUX Ta KOHTPPO3BITyBAIbHUX 3aXOJIIB, IO
3MIHCHIOIOTBCST 13 3aCTOCYBaHHSM OIEPATUBHUX Ta OINEPATUBHO-TEXHIYHHUX
3aco0iB» [8] (c. 2 3akoHy YKpaiHM TpPO OMEPATUBHO-PO3IIYKOBY MISTILHICTHY).
[HmuMu cioBamMu meBHa 1HQoOpMaIlliss TPo AISJIBHICTH MOJIIl Mae OOMEXeHUM
JOCTyI, a moaibHoro poay 1H(opMallis B HAIlOHATHPHOMY 3aKOHOJIaBCTBI
BU3HAYAETHCS SIK KOH(EpeHIliiftHa, Ta€MHa Ta CIIy)KO0Ba.

BiamoBimHo g0 m. 2 cr. 6 3akony Ykpaiam «IIpo moctym mo myOmidHOi
1H(popmartii» «oOMexeHHsT JocTymy N0 iHMOopMaIli 3MIHCHIOETHCS BIAMOBITHO JI0
3aKOHY TpH JOTPUMAaHHI CYKYMHOCTI TaKMX BHUMOT: 1) BUKIIFOYHO B I1HTEpecax
HAIlOHATBHOI OE3MEeKH, TEPUTOPIATBHOI IUTICHOCTI a00 TPOMAJCHKOTO TMOPSAKY 3
METOI0 3armoOiraHHs 3aBOPYHICHHSM YW KPUMIHAJIBHUM IPABOMOPYIICHHSM, IS
OXOPOHU 3/I0POB’Sl HACEJICHHSI, IJIs1 3aXUCTY penyTallii abo Mpas 1HIIKUX JOAEH, 1S
3ano0iraHHs PO3TOJIONIeHHIO 1HOpMaIlli, oaepkaHoi KoHQIIeHItHO, abo it
NIATPUMaHHS aBTOPUTETY 1 HEYNEPEIKEHOCTI MPaBOCYANd; 2) pO3TOJIOIICHHS
iHpopMallii Moke 3aBAaTH ICTOTHOI IIKOAWM IIMM 1HTEpecaMm; 3) IIKOAa BiJl
ONPUJIIOJHEHHSI Takoi 1HQopMalli MepeBakae CyCHUIbHUM 1HTepec B ii
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orpumanHi» [9]. BOauaerbcs, 1O psSA BIAOMOCTEH, KOTpl CTalOTh BIJOMHMH
OpraHaM MOJIIil B MpoIeci 3IIACHEHHS CIyXkOOBOI MISJIBHOCTI Yy TMOBHIA Mipi
BIIIIOBIIAIOTH BKAa3aHUM BUMOTAM.

AKIIEHTY€eMO yBary, 1o iHdopmailis KoH(OEPEHIIHOTO XapaKkTepy HEe MOXKe
MaTH Miclie B AiSIbHOCTI moJiiii. Takuii BUCHOBOK MOXKHa 3p0oOMTH 3 jaediHiii
3akpimieHoi 4. 1 cr. 7 3akony Ykpainu «lIpo noctyn g0 my6uidHoi iHopMaliiin:
KoH(pepeHIliiHa 1HGopMalis — 1e «iHdopMalris, JOCTYNl 10 SKOi OOMEXEHO
¢bi3uyHOI0 200 HOPUANYHOI 0C0000, KpIM CyO’€KTIB BIaJHUX MOBHOBaXKCHb, Ta
sKa MOJKE TOIIMPIOBATUCS y BU3HAUYEHOMY HHUMH TOPSAKY 3a iXHIM OakKaHHSIM
BIJITIOBITHO JI0 Tepen0adueHnx HUMu yMoB» [9].

Taxum ynnoMm, HarionansHa momimiss Ykpainu, Oynydn cy0’€KTOM BIaJIHUX
MOBHOBAa)KEHB, HE MA€ MpaBa BIAHOCUTH Tl UM 1HIII BIIOMOCTI 10 KOH(EPEHIIMHUX.
HaTtowmicTs, po60Ta MOJTIIIIT OB’ s3aHa 31 CJ'IY)K6OBOIO Ta TAEMHOKO 1H(POPMAIIIEIO.
Jlo mepmioi BIAHOCATBCS BIJOMOCTI, KOTP1 «MICTSIThCS B JOKYMEHTaX CyO’ €KTiB
BIAJHUX  TOBHOBaXEHb,  SKI  CTAHOBJATH  BHYTPIBLAOMYY cny>1<6013y
KOPECIOH/ICHIIII0, JIOMOBIHI 3alKMCKH, PEKOMEHMAIlll, SKI0 BOHHM TOB’S3aHI 3
pPO3pOOKOI0 HampsMy isJIBHOCTI YCTaHOBH a00 3I1MCHEHHAM KOHTPOJIbHUX,
HarISAI0BUX (PYHKIIH OpraHaMu Jep>KaBHOI BIaJH, MTPOLIECOM MPUNHATTS PIillIeHb 1
nepeayoTh MyO0IiYHOMY OOTOBOPEHHIO Ta/abo MPUUHATTIO pillieHb; 310paHa B
Ipoleci ONEepPaTUBHO-PO3IIYKOBOI, KOHTPPO3BIAYBAIBHOI [ISIIBHOCTI, Yy cdepi
00OpOHU KpaiHW, SIKy HE BIJIHECEHO JIO JIep»aBHOI TaeMHHI» [9], a g0 Apyroi —
BIJIOMOCTI, IO MICTATh AEP’KaBHY, NPO(ECIHY TAEMHHUIIO, a TAKOXK TAEMHHIIO
JOCYI0BOTO po3ciiayBanHs [9].

OkpeMuM pI3HOBHJIOM TaeMHOI 1H(popmalii € Jep’KaBHA TAaEMHHULIS.
BignoBigno no m. 4 cr. 8 3akony Ykpainu «IIpo nepkaBHYy TaeMHHIIO», 10
JIep’KaBHOI TAEMHUIII MOKe OyTH BiJHEceHa 1H(popmallisi B MPaBOOXOPOHHIN cdepi,
sKa CTOCYEThCs: 1HGOpMaIii mpo MpamiBHUKIB MOMJIMii, SKi peali3yrTh
OTEPAaTUBHO-PO3IIYKOBY  JISUIBHICTh, @ TaKOX MareplalbHO-TEXHIYHE Ta
opraHizailiifHe 3a0e3ledYeHHsT OCTaHHBOI;, 0Ci0 He 3 4YuciIa NPAIliBHUKIB IOJIIMIi,
KOTp1 COPHSAIOTH 3AIMCHEHHIO TaKO1 MIsUTBHOCTI; 3a0e3neueHHsT O€3MeKHu JIepKaBHUX
00’€KTIB, MOCAJAOBHX 0Ci0, a TaKOX IHMIMX OCi0, KOTpi MOXKYTb OXOPOHSATHUCH
BIIMOBIHO /IO YMHHOTO 3aKOHOJIABCTBA; Tepemadi iHdopmMallii 3a JI0IMOMOTOH0
CHEIaJIbHOTO 3B’SI3KY; JOJEPKaHHS PEKUMY CEKPETHOCTI Ta 3a0e3NeueHHs
PO3BUTKY TEXHIYHOTO AacCHeKTy 3axucTy iHdopmarlii; pe3yiabTaTiB MEpPEeBIPOK,
«GAIMCHIOBaHMUX 3T1IHO 3 3aKOHOM NPOKYPOPOM Yy MOPSAKY BIAMOBIIHOTO HATJIsATy
32 JOJEpKaHHSIM 3aKOHIB, Ta MPO 3MICT MaTepialiB ONepaTUBHO-PO3IIYKOBOI
TiSUTBHOCTI, OCY/IOBOTO PO3CIHITyBaHHS Ta CYJAOYHMHCTBA 3 MHUTaHb, 3a3HAYCHHUX Y
ik crarti chep» [10].

Sk Hamu OynoO 3a3HA4YeHO BUIIE A0 MPEAMETY IPOMAJCHKOTO KOHTPOJIO 3a
nisuibHICTIO HanioHanbHOi mosiiii YKpaiHu ciiiji BiTHOCUTUA HE TUIbKU JISUTHHICTh
MO, @ TaKoX MJISUTBHICTH TepcoHamy modimii. ToMmy, mpu OKpeciIeHHI Mex
TaKoOTro MpeIMeTy, He0OX1THO 3BaKATH 1 Ha Te, IO MiJ KOHTPOJb, Pa30M 13 €0 YU
O€3A1sUIbHICTIO CHIBPOOITHUKIB TMOMILII, Yepe3 1HOJI JOCHUTh TOHKY MEXY, MOXKe
MOTPANUTA TPUBATHE >KUTTS Takux o0ci0, ix ocobucti TeneoHHI PO3MOBH,
JUCTYBaHHS 1. T. 1. 3a3HAUYCHE CYyNEPEUUTh 3MiCTy cT. 8 €Bpornericbkoi Konsenrrii
3aXMCTy MpaB JIOAUHU Ta OCHOBHUX CBOOOJ ,3T1IHO 3 KM «KOKE€H Ma€ MpaBo Ha
MoBary JI0 CBOTO TPUBATHOTO 1 CIMEHMHOTO JKHUTTS, JO CBOTO KUTJIA 1
kopecrnionaeHmii» [11]. Jlana crarts 3Haluia cBoe BioOpakeHHS y CT.cT. 31, 32
OCHOBHOTO 3aKOHY JEp)KaBH, J€ 3aKpIlJICHO MPaBO KOXKHOI O0COOM Ha TAEMHUITIO
TeraeOHHUX PO3MOB 1 KOPECHOHAEHIll, a TaKOX NpsiMa 3a00poHA BTPY4YaTUCh Y
0CcOOHUCTE Ta CiMelHEe KUTTSI Oy/b sikoi ocoou [12].

3 BKa3aHUX MDKHAPOAHMX 1 HALIOHAJILHUX HOPM BHILUIMBAE, 10 IPUBATHE Ta
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ciMeilHe JKUTTA TMpAIiBHUKIB OpraHiB MOJiLii HE MOXYTb 6yTI/1 pPEeIMETOM
KOHTPOJIbHOT JISTBHOCTI, OCKUIBKH: TO-TIEpIe, TpPHWBAaTHE Ta CIMEHHE KUTTS
MpaliBHUKIB  OpraHiB  IMOJilii HEe € a HI  30BHINIHBOWO, a Hi
BHYTPIIIHbOOPTaHI3aIMHOW  isUTbHICTIO  HamioHanpHOT — moumiIii; mo-apyre,
3’SCyBaHHS TMOAPOOUIL OCOOMCTOTO JKUTTS OCI0O HE Ma€ HIYHOTO CIUJIBHOTO 3
KOHTPOJIBHOIO JISIBHICTIO Ta METOIO, BIJIIIOBIIHO JI0 SIKOi BOHA pealli3y€eThCsl.

BucnoBku. IliicyMOByIOYM BHWINEBHKJIQJACHE, 3 OISy Ha MEXIi
IPOMAJICBKOTO KOHTPOJIIO 3a AisibHICTIO HarioHansHOI modinii, MokHa 3pOOHTH
BHUCHOBOK, IO TMiJl MPEIMETOM TPOMAJCHKOTO KOHTPOJIO 3a MJiSUTHHICTIO
HarmionansHoi mominii Ykpainu HeoOX1AHO pO3yMiTH 1H(POPMAIIIIO MPO 30BHIIIHIO
Ta BHYTPIIIHHOOPTaHI3alliHY MisJIBHICTh OPTaHiB, IEPKaBHUX YCTAHOB Ta 3aKJIa/iB
OCBITM SIK CTPYKTYPHHX €JE€MEHTIB CHCTEMH TOJiIii Ta npocbeciﬁHo-
(byHKuloHaanm 1 cIry’)k00BO- prz[01301 TISUTBHOCTI 1X TEPCOHAY 33 BUHATKOM Ti€l,
0 BiJIHECEHA 70 CIY)KOOBOi 1 Ta€MHOI, a TAaKOX BIJJOMOCTEH, IO CTOCYIOTHCS
MPUBATHOTO Ta CIMEHHOTO KUTTS IpaIlIBHUKIB Ha3BaHWUX OpraHiB, YCTaHOB Ta
3aKJIaIB.
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Hap’a Kywnip,

acnipaum Haeuanvno-nayxoeoeo
incmumymy npasa  CymMcbKo2o
0epIAHCaABHO20 YHigepcumenty

INOHATTA TA EJIEMEHTHU AIMIHICTPATUBHO-ITPABOBOI'O
CTATYCY HEHTPIB HAJAHHSA AJIMIHICTPATUBHUX ITOCJIYT

3’acosano, wo ni0 AOMIHICMPAMUBHO-NPABOBUM CMAMYCOM UYEHMPIE
HAOAHHS AOMIHICMPAMUBHUX HOCTY2 OOYLILHO PO3YMIMU CYKYNHICHb GUHAYEHUX
HOpMAMU — YUHHO20  3AKOHOOABCMBA  eleMeHmi8, AKI.  a) Xapakmepusyombo
NONIOJCEHHSI OAHO20 OP2aHy 8 CUCMEMI 0epHCasHux IHcmumyyii, 6) 6U3HA4armo
oeo poab y cghepi HAOAHHA AOMIHICMPAMUBHUX NOCIYE HACENeHHIO HAWOi
oepaicasu. AKYeHmosaHo yeacy Ha MOMY, WO po32110amu aOMIHICMPAMUEHO-
npasosull cmamyc yeHmpié HaAOAHHS AOMIHICMPAMUBHUX NOCTYe OOYLIbHO Kpi3b
npu3My 1020 KI4osux enemenmie. OcmauHi NOOIIEHO HA 08I BeNUKi 2pynu:
OCHOBHI Ma 000amKo8i ((haxky1bmamueHi).

Apeymenmosaro, wjo 00 OCHOBHUX elleMeHMi8 AOMIHICMPAMUBHO-NPABOBO20
cmamycy yeHmpie HA0aHHs AOMIHICMPAMUBHUX NOCTYE OOYLIbHO GIOHOCUMU MAKI.
npasa ma 0008 ’A3Ku, SAKI € YEeHMpPATbHUM eleMeHmoM AOMIHICIMPAmueHo-
npasogozo  cmamycy yewmpie HAOaHHA — aoMiHicmpamuenux —nocaye. J[o
000amKoBUX elleMeHmi8 3anponoHO8AHO BIOHECMU HACMYNHI. AOMIHICMPAMUBH)
npasocy6’ekmuicmo; 3a60anHs Ma QYHKYIl; NOBHOBANCEHHS, AOMIHICMPAMUBHO-
npasosy 8i0N08i0albHiCb.

V3acanvneno, wo aominicmpamuéno-npagosuii cmamyc yewmpy HaOAHHS
AOMIHICMPAMUBHUX NOCTY2 € KOMNJIEKCHOIO NPABOBOI0 KAMe20pIcio, sIKA nepul 3da
6ce xapakmepusye npaKmuyHe npusHa4eHHs 0aH020 0ePAHCABHO20 OP2AHY.

Knrouoei cnoea: aominicmpamusHo-npagosuti cmamyc, eiemMeHm, YeHmp
HAOAHHS AOMIHICMPAMUBHUX NOCTY2.

Kushnir D.

Concepts and elements of administrative and legal status of centers for
provision of administrative services

It was found that the administrative and legal status of the centers of
administrative services should be understood as a set of elements defined by
current legislation, which: a) characterize the position of this body in the system of
state institutions; b) determine its role in the provision of administrative services to
the population of our state. Emphasis is placed on the fact that it is expedient to
consider the administrative and legal status of administrative service centers
through the prism of its key elements. The latter are divided into two large groups:
basic and additional (optional).

It is argued that the main elements of the administrative and legal status of
administrative service centers should include the following: rights and
responsibilities that are the central element of the administrative and legal status of
administrative service centers. Additional elements include the following:
administrative legal personality; tasks and functions; powers; administrative and
legal liability.

It is generalized that the administrative and legal status of the center for the
provision of administrative services is a complex legal category, which primarily
characterizes the practical purpose of this state body.

101



AKTyaabHi npobaemun NpaBo3HaBCTBA 2017 Nol 1.2

Keywords: administrative and legal status, element, center of administrative
services.

IlocranoBka mnpoGaemu. B VYkpaini TpuBae paeneHTpamizamis, III0
nepeadayae,  30KpeMa,  JIeJeryBaHHS  TOBHOBaXEHb  IOJI0  HaJaHHS
aJIMIHICTPATUBHUX MOCIYT Ha MICIs, U0 MOKPAIIUTh SIKICTh, CIIPOCTUTH JOCTYI
GI3MYHUX Ta IOPUIUIHUX OCI0 0 TaKUX IMOCIYT, a TaKOX 3pOOUTH MPOLEAYpPY iX
OTpUMaHHs OUIBII 3PYyYHOIO Ta MPO30por0. 30Kpema, 3a3HaueHe OOYyMOBJICHO
BUMoraMu 3akoHy Ykpainu «IIpo agMiHICTpaTHBHI MOCITYTH», SIKUKA 3000B’sI3y€
OpraHu MICIIEBOTO CaMOBpPSAYBaHHS Ta MICIEBI Jep)KaBHI  aaMiHICTpaIii
CTBOPIOBATU IICHTPH HAJaHHS aAMIHICTPAaTUBHUX TIIOCIYT, SKi 3a0e3MedyloTh
HAJaHHA aIMIHICTPAaTUBHUX MOCIYT, y TOMY YHCII HUIAXOM B3a€MO/IIi 13 Cy0’eKTOM
HAJaHHA TaKUX MOCHyr. B mpolieci oTpuMaHHS aJAMIHICTPATUBHUX IMOCIYT 4yepe3
IEHTPU HAJaHHS aJMIHICTPATUBHUX TOCTYT CYO’€KTH 3BEPHEHHS BCTYIMAIOTH B
aJIMIHICTPATUBHO-TIPABOB1 BIJIHOCHHHU, WIO BPETrYJIhOBYIOTHCA aIMIHICTPATUBHO-
npaBoBuMU HopMmamH. Cy0’e€KTamMH 3a3HAUY€HHX MPABOBITHOCHMH € KOHKPETHI iX
YYaCHUKH SK HOCIi mepeadadyeHuX BIAMOBIAHUMHU aJMIHICTPATUBHO-TIPABOBUMHU
HOpMaMH TpaB 1 00OB’S3KIB 100 HaJaHHS a00 OTPUMAaHHS aAMIHICTPATUBHUX
MOCJIYT 1 3/IaTHI 111 paBa peaai30ByBaTH, a MOKJIa/IeHI 000B’A3KU BUKOHYBATH.

Cran pgociaimxenHss mnpoOjemu. OkKpemi €JIEeMEHTH aJMIHICTPaTUBHO-
MIPaBOBOTO CTATYCYy IEHTPIB HAJaHHs aMIHICTPATUBHUX IMOCIYT Y CBOIX HAYKOBUX
npausix  posrnsganu:  O.B. batuenko, B.B.T'anyneko, €.C. I'epacumenko,
LIL I'onocuiuenko, C.O. Kopoen, B.I. Kypuno, FO.I. Kyuwmii, O.l. JlaBpeHoBa,
AJL Mykmumenko, H.B. IIlampaii Ta Oarato iHmmx. BTiMm, He3Baxkamouu Ha
YyuMajdy KUIbKICTh HAyKOBHX 3J00YyTKiB, B IOPHAMYHIA JITEpaTypl BIICYTHI
KOMILJIEKCHI ~ JOCII/DKEHHS, MPHUCBAYEH] XapaKTEPUCTHUIl  aJMIHICTPATUBHO-
IIPaBOBOr'O CTATYyCy LIEHTPIB HAIAHHS aIMIHICTPATUBHHUX MOCIIYT.

Meta i 3aBaaHHsl JocjaigkeHHsi. Meta crarti mojsrae y Tomy, IIo0
CIUPAIOYNCh HA aHall3 HAyKOBUX IOTJIAAIB BYEHHMX Ta HOPM YHMHHOTO
3aKOHOJIAaBCTBA, 3aMIPONIOHYBATH aBTOPChKE BU3HAYEHHS MOHSATTS aIMIHICTPATUBHO-
MPaBOBOTO CTaTyCcy IIEHTPIB HaJaHHS aAMIHICTPATUBHUX TIOCHYT. 3ajjis
JIOCSITHEHHSI BKa3aHOi METH HEOOXiJHO: Yy3araJlbHUTH HAYKOBI JyMKH IIOJO
CYTHOCTI TIOHSTTS «aJMIHICTPATUBHO-TIPABOBHI  CTAaTyC»; BHU3HAYUTH KOJIO
CJICMEHTIB, 1110 CKJIQIAf0Th BiATIOBITHUN CTATYC.

HaykoBa HOBM3HA [OCJHIIUKeHHSl TIOJsirae y TOMY, WIO VY CTarTi
3alpONOHOBAHO aBTOPCHKE BU3HAYCHHS TMOHATTS Ta €JIEMEHTIB aJMIHICTPAaTHUBHO-
IIPaBOBOTr'0 CTATyCy LIEHTPIB HAJAHHS aIMIHICTPATUBHUX MOCIYT.

Buxkiag ocHoBHOro wmarepiaay aocaigxeHnsi. llounnHatounm HaykoBe
JOCIIIJKEHHSI BapTO BIJ3HAYMUTH, L0 MiJ aAMIHICTPATUBHO-NPABOBUM CTaTyCOM
LHEHTPIB HaJaHHSA aJMIHICTPATUBHHMX [OCIYT, HAHOUIbII JOLIIBHO PO3yMITH
CYKYNHICTh BH3HAYCHMX HOPMaMH YHWHHOTO 3aKOHOJABCTBA E€JIEMEHTIB, SKi:
a) XapaKTepU3yIOTh MOJIOKEHHS JAHOTO OPraHy B CHCTEMI1 JIepKaBHUX 1HCTHUTYIIIH;
0) BU3HAYAIOTh HOTO POJib Y cdepl HalaHHS aAMIHICTPATUBHUX MOCIYT HACEJIECHHIO
HaIoi JepkaBu. 3 OIJIAAYy Ha 3a3HAUCHE BHWINE, ILUJIKOM CIIPaBEIMBUM Oy/e
pO3TIIAIaTH aMIHICTPATHBHO-TIPABOBUIMA cTaryc IIEHTPIB HaJTaHHS
aJIMIHICTPATUBHUX TIOCIYT Kpi3b MpU3My HOTO KIIOYOBUX ejemMeHTiB. OcTaHHI,
BOAYAETHCS MOIIIBHUM, TOJUIMTA HAa JBl BEJIMKI TPYMU: OCHOBHI Ta JIOJAaTKOBI
(paxynbTaTUBHI).

Tox, 10 OCHOBHUX €JIEMEHTIB aJIMIHICTPATUBHO-TIPABOBOT'O CTATYCY IIEHTPIB
HaJIaHHS aJIMIHICTPATUBHUX MOCJIYT JOLIBHO BITHOCUTH TakKi: IpaBa Ta 000B’SI3KHU,
Kl € UEHTPAJIbHUM €JIEMEHTOM aJIMIHICTPAaTUBHO-TIPABOBOTO CTAaTyCy LIEHTPIB
HaJlaHHs aJAMIHICTpaTUBHUX mociayr. CBO€i uepru, 10 JOJATKOBUX EJIEMEHTIB,
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HANOUTBII MOIIBHO BIJHECTH HACTYMHI: aJMIHICTPAaTHUBHY MpPaBOCYO €KTHICTB;
3aBJAaHHS Ta byHKIIT; NIOBHOBAKEHHS; aJIMiHICTPaTUBHO-TIPABOBY
BIIIIOB11aJIbHICTb.

B KkoHTeKCcTI  XapaKTepUCTHKU TIpaB Ta  OOOB’S3KIB  CYO’€KTIB
aJIMIHICTPATUBHUX TMPABOBIAHOCUH BapTO 3BEPHYTUCS 10 BITUYM3HAHUX BUCHHUX
aJMIHICTPATHUBICTIB, SIKI HAroJOIyIOTh Ha TOMY, IO aIMIHICTPaTUBHO-IIPABOBI
BIJIHOCHHH BiJI00pakaroTh BIUIUB aJMIHICTPAaTUBHO-TIPABOBUX HOPM Ha IMOBEIIHKY
cy0’ekTiB y cdepl MyOIYHOr0 aJAMIHICTPYBaHHS, Yepe3 110 MK HUMH BUHHKAIOTh
CTaJll MPaBOB1 3B’SI3KM MYOJIIYHO-BIAIHOTO Xapaktepy. ToOTo, aaMiHICTPaTUBHO-
paBOBa HOPMa MICTUTh aOCTPAaKTHY KOHCTPYKIIIO aaMiHICTPATHBHO-TIPABOBOTO
BigHOWEHHS. CyTHICTh Takoi KOHCTPYKIIII MOJISITa€ B TOMY, IO aIMiHICTPaTHUBHO-
IpaBOBa HOpPMa, BiJ IMEH1 JIep:KaBH, BH3HAYA€ HAJICKHY IMOBEAIHKY KOXXHOTO 31
CBOiX aapecaTiB. BoHa BcTaHOBIIOE 000B’SI3KOBI MpaBuja, 3a SKUMHU BiAOYBaETHCS
B3a€MOJISl MDK YYacCHMKaMH 3a3HaueHuX BigHocHH. Lli mpaBmia ¢opMyroThecs y
BUTJISA/II B3aEMHHX ITpaB Ta 000B’s13kiB [1, ¢. 37].

[IpaBa — 11e 1HTEpecH TMEBHOrO CyO’€KTa aJMIHICTPATUBHO-TIPABOBUX
BIJIHOCUH, fAKI TIOJSATalOTh B KOPUCTYBaHHI ¥ BUIBHOMY PO3MOPSIKEHHI
COIIIAJIbHUMH OJlaraMu ¥ IIHHOCTSIMHU, a TaKOX JIO3BOJISIIOTh KOPHUCTYBATHUCS
OCHOBHUMH CBOOO/IaMH y BCTAHOBJIEHUX 3aKOHOM Mekax. BiamnoBiHO, 000B’13K0M
€ CYKYIHICTh 3000B’513aHb OJIHOTO Cy0’€KTa aMIHICTPATUBHOTO IpaBa /0 IHIIUX,
IO SIBJISIIOTHCSL TEBHOIO OPraHIYHOK HEOOXIJIHICTIO, IO Y3TO/DKYE OCOOMCTI ¥
CyCHUIbHI 1HTEpecu. TakuM YMHOM, TIpaBa il 0OOB’SI3KU SIK KOMILJIEKCH1 €JIEMEHTH
aJIMIHICTPaTUBHO-TIPABOBOI'0 CTaTyCy BUAUISIIOTH HOro LUIICHY CKJIaJ0BY, O€3
JKOJIHOTO 3 €JIEMEHTIB, SIKOTO BIH HE MOXKE ICHYyBaTH. ToMy, BKa3aHi €JIE€MEHTH
(mpaBa Ta OOOB’SI3KM) BIJHOCATBHCS JI0O OCHOBHOI CKJIAJO0BOI  OyIb-SKOTO
aJIMiHICTPaTUBHO-TIPABOBOTO CTaTycy cy0’ekra mpaBa [2, c. 32]. He BuHHKae
CYMHIBY, IIO IIpaBa HE MOXXYTb ICHYBaTH OKpPEMO BIJ BIANOBIAHOIO OOOB’S3KY.
BoHu icHyIOTH y TICHOMY B3a€MO3B’SI3Ky, 1 TMpaBy OJHOTO Cy0O’€KTa
KOPECTIOHIYEThCSI  000B’s130K  1HIIOr0. Cy0’€KTHBHI aaMIHICTPATHBHO-TIPABOBI
00O0B’SI3KM — II€ MOKJIaJIeHa JEP>KaBO0 1 3aKpilJieHa B aJIMiHICTPATUBHO-TIPABOBUX
HOpPMax Mipa HaJEKHOI MOBEAIHKY Y MPABOBIAHOCHUHAX, 1X peaiizailis 3abe3nedeHa
MOJKJIMBICTIO JIEPKABHOTO mpumMycy [3, ¢. 99].

ToOTo, 1EeHTp HajaHHS aIMIHICTPATUBHHM TOCIYT, SKUM 3000B’sI3aHUN,
3rilHO 3 BUMOramMu 3akoHy Ykpainu «[Ipo aamiHicTpaTBHI mociyru» [4],
peanizoByBaTM  CBOi ~ MaTepiajlbHO-TIpaBOBI  MpaBa, a came, HaJaBaTH
aAMIHICTPATUBHI MOCIYTM Cy0’€KTaM 3BEpPHEHHs, II0 € OJHOYACHO 1 MPaBOM 1
000B’SI3KOM. AJMIHICTPATUBHO-TIPABOB1 BIIHOCHMHHU, IO CKJIAJAIOThCS B cdepi
HaJaHHS AaJIMIHICTPAaTUBHUX TOCIYr MK CyO’€KTOM 3BEpHEHHS Ta LIEHTPOM
HaJaHHS aAMIHICTPATUBHUX MOCIYT MOXYTh OyTH peajli3oBaHl sIK Ha 3acajax BJaJu
Ta MANOPSAIKYBaHHS, TaK 1 Ha 3acajaxX PIBHOCTI Cy0’€KTIB IIUX MPaBOBIIHOCUH. Bis
I[i€i YMOBHOCTI TaKOX 3aJIeKUTh BITHONMICHHS CYO’€KkTiB y cdepl HamaHHS
aJIMIHICTPATHUBHUX MOCIYT JI0 CBOIX MPaB Ta 000B’A3KiB.

Y cBow uepry 10 JOAATKOBUX €JIEMEHTIB aJMiHICTPaTUBHO-TIPABOBOTO
CTaTyCy IEHTPIB HaJIaHHA aIMIHICTPATUBHUX MOCTYT CJiJ] BITHECTH TaKl €JIEMEHTH,
SK-TO: aJIMIHICTPATUBHY MPaBOCY0’€KTHICTH; 3aBIaHHs Ta (YHKIIIT; TOBHOBaXCHHS;
aJIMIHICTPATHBHO-TIPABOBY BIIMTOBIATBHICTb.

st Toro, mo6 Oytu cy0’€KTOM aaMIHICTPaTHBHOTO TpaBa, (i3uyHa Ta
IOpUJIMYHA 0co0a MarTh BOJIOAITH MpaBoCyO’€KTHICTIO. Jluie 3a HasBHOCTI
npaBOCyO0’€KTHOCTI  CyO’€KT  Moke  OyTM  YYaCHUKOM  IPaBOBIJIHOCHH.
AJIMIHICTpaTUBHA  TpaBOCYO’€KTHICTH — 1€  mepeadayeHa  HOpMaMu
aJIMIHICTPAaTUBHOTO MpaBa IOPUAMYHA BIACTUBICTh (DI3SUYHUX 1 IOPUAMYHUX OCIO
OyTH y4YaCHUKAMH aJMIHICTPATUBHO-TIPABOBUX BIJIHOCHMH; BOHA CKJIQJAEThCS 3
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TPHOX €JIEMEHTIB — TPaBO3JATHOCTI, aAMIHICTPAaTUBHOI JI€3JaTHOCTI Ta
aIMIHICTpaTUBHOI  JAemikro3gatHocTi. g  myOmiyHMX — IOpUAUYHHUX — OCIO
MPaBOCYO’€KTHICTh BHUSBIIETBCA B CYKYITHOCTI MpaB 1 000OB’S3KiB, SIKI HagaHO iM
JIUIs BAKOHAHHS BIAMOBIAHUX (DYHKITIH 3T1AHO 3 MUSIMU Ta 3aBJAaHHSIMU OpraHizarlii,
HIIPUEMCTBA, YCTaHOBHU, 3a(iKCOBAaHUMHU B YCTAHOBYMX JOKYMeHTax. Jlns
IOPUIUYHUX 0C10 MpaBOCyO’€KTHICTH €MHA — BOHA BUHUKAE 3 MOMEHTY CTBOPEHHS
(mepxkaBHOT peecTpallii), IPUMHHSIETHCS 3 MOMEHTY BUKJIIOUEHHS IOPUIUYHOI 0co0U
3 JIEpKABHOTO PEECTPY, Ma€ creliagbHuil xapakrep [1, c. 87-89]. B6auaerncs, 1o
aJMIHICTpaTHBHA TIPABOCYO €KTHICTH JTIACHO BITHOCUTBCS JO0 JTOJATKOBUX
CJIEMEHTIB aIMiHICTPaTUBHO-TIPABOBOTO cTaTycy [[EHTPIB HaJaHHS
aZIMiHICTpaTUBHHUX TMOCIYT, a/)Ke BOHA BUHUKAE 3 MOMEHTY JIep’KaBHOI peecTparii
TAKOTO IIEHTPY Ta TPUIHHIETHCS 3 HOTO JIKBIAAIEI0 Ta THIIMMH BH3HAYCHUMU
3aKOHOM BHUIMaIKaMH.

3aBnanHs Ta (QyHKUIl IEHTPIB HAJaHHS AIMIHICTPATUBHUX MOCIYT TICHO
NOB’s13aH1 3 MOMNEPEAHIM €JIEMEHTOM aIMIHICTPAaTUBHO-TIPABOBOIO CTaTyCy LIHX
OpraHiB, MOXXHa CKa3aTH, LI0 11 JiBa €JIEMEHTHU aJMIHICTPATUBHO-IPABOBOTO
CTaTyCy € B3a€MOJIONIOBHIOIOUMMH Ta B3a€EMO3AJICKHUMH. BKiIroueHHA 1ux
€JIEMEHTIB JI0 €JIeMEHTHOI OyJ0BH aJIMIHICTPATUBHO-TIPABOBOTO CTaTyCy CyO’€KTIB
aZIMIHICTPaTUBHUX [PABOBIJHOCHH B)K€ JAaBHO € CHIpHUM. Tak, Hampukiaji,
b.M. /IpoHiB BBa)kae, 1110 HEIOIIBHO BKJIIOYATH Ha3BaHI €JIEMEHTH JI0 MPAaBOBOTO
CTaTyCy IOpUAMYHUX OCIO MyOJIIYHOTO IpaBa, aJKe, Ha TyMKy BUEHOrO, METa,
GyHKUIi Ta 3aBOaHHA MOPUIWYHUX OCI0 TyOJNiyHOro mpaBa MalOTh JIUIIE
OpIEHTYIOYE 3HAYEHHS — MIJ iX BIUIMBOM (DOPMYETHCS KOMIIETEHLIS, MPEAMET
BiIaHHS cy0’€ekTa TOIIO [9, ¢. 128]. MU He MOro/KyeMocs 3 TaKOIO TOYKOKO 30Dy,
BBAXKAEMO, 110 (PYHKIII Ta 3aBJAHHS LIEHTPY HAJaHHA aJMIHICTPATUBHUX MOCIYT €
00O0B'A3KOBUM JIOJATKOBUM €JI€MEHTOM aIMIHICTPATUBHO-IIPABOBOT'O CTaTyCy L[bOTO
oprasy, aJuKe 1€l eJIEeMEHT CIPSAMOBYIOTh IISUIbHICTh Cy0’€KTa aAMIHICTPATUBHUX
IIPABOBIIHOCHH B IIEBHOMY HAIIPSIMKY.

B koHTekcTi aHanmizy TOBHOB&XKEHb, SK €JIEMEHTY aJMIHICTPaTUBHO-
MpPaBOBOTO CTaTyCy IIEHTPIB HaAJaHHS aJMIHICTPATUBHHUX TIOCIYT, BapTo
MIJKPECIUTH, 0 Cy0’eKTH MyOJiuHO1 aaMiHicTpalii 3000B’s13aHi TIpU 31HCHEHH]
OyIb-SIKMX T CYBOPO JOTPUMYBATHCS 3aKOHOJABCTBA YKpaiHH, MISTH BUKIIOYHO
BIJIMOBIJTHO A0 Jpyroi (GopMysu MPaBOBOTO PETYIIOBAHHS «3a00POHEHO BCE, KPiM
TOr0, 110 MPSAMO JO03BOJIEHO 3aKOHOM», LI0 3HAWIUIO CBOE BIJOOPaKEHHS Y
Koncturynii Ykpainu [6]. Tak, y crarti 19 Konctutymii 3akpirieHo, Mo opraHu
JIep’KaBHOI BIIAM Ta OPTaHM MICIIEBOTO CaMOBPSIyBaHHS, iX IOCAJ0BI 0COOH
3000B’s13aH1 JiATU JUIIE HA MiACTaBl, B MEXaX MOBHOBAXEHbL Ta Yy CIOCIO, 110
nependadeHi Koncturyiiero Ta 3akonamu Ykpainu [6].

[loBHOBa)K€HHS, K €JIEMEHT aJMIHICTPATUBHO-IIPABOBOIO CTATyCy LIEHTPIB
HaJaHHS aJMIHICTPaTUBHUX TOCIYT Jy>K€ TICHO TOB’Si3aHI 3 TMpaBaMH Ta
000B’sI3KaMU 1IbOTO Cy0’€KTY aJAMIHICTPAaTUBHO-TIPABOBUX BIIHOCHH, aJKE MpaBa Ta
00OB’sI3kM  OOYMOBIIOIOTh BHUHUKHEHHS MOBHOBakKeHb. OJHAK, SK 3a3Hayae
L.II. T'omocHIYeHKO, «...pOJIb TOBHOBAXXEHHS HE € CyTO 3abe3medyBalibHOIO, <...>
NOHSTTS TOBHOBAKEHHS Ma€ CAMOCTIMHY Bary B CHUCTEMI MOHSATTEBOTO amapary
<...> NepKaBH, BOHO € TaK0X 0a30BHUM, KIIOYOBHM MOHATTSAM. [loBHOBaXkeHHIO,
AK€ PO3IIIANIAEThCA SK EJIEMEHT XapaKTepPUCTUKH OpPraHiB BIaAW 1 MICIIEBOTO
CaMOBPSIIyBaHHS 1X IMOCAJIOBUX OCIO, MPUTaMaHHa Taka O3HaKa, K BIAIHICTB» [7].
Mu moromkyemocs 3  TBEpUKCHHSIM BUEHOTO, a/pKe TaKUd  eJIeMEHT
aJIMIHICTPaTUBHO-TIPABOBOIO  CTAaTyCcy CyO’€KTa  aJMIHICTPAaTUBHOIO  IpaBa
M1JIKPECIIIOE «BIAJHICTh» HOTO MpaB Ta 00OB’SI3KIB.

3aranoMm, MOBHOBAKEHHA — L€ 3arajbHe Ui Teopii mpaBa Ta JepiaBu
MOHSATTS, 3MICTOM $IKOTO € CHCTE€Ma IMpaB Ta OOOB’S3KiB, HAOYTUX Y JETITUMHUI
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CHoci0 JIep’kaBolO, MICIIEBUM CaMOBPSIAIyBaHHSM, JE€p>KaBHUMU OpraHaMu 1
OpraHaMyd MICLIEBOTO CaMOBpSIYBaHHS, iX TOCAJOBUMH Oco0aMu, I1HIIMMHU
cy0’eKTaMy MPaBOBITHOCHMH 3 METOI0 3a0e3MeuUeHHs MOXKJIMBOCTEH, MOTped Ta
1HTEpECIB JIIOJUHU 1 TPOMAJTHUHA, OKPEMHUX COIlaJbHUX TPYIl Ta CYCIUIbCTBA B
nuiomy. B myOmiyHOMY TIpaBi NpeBaiOOTh ITOBHOBAKEHHS OpPraHiB BIIAJIH,
MICIICBOTO CAMOBPSAYBaHHS, iX TMOCAJOBHX 1 CIYXOOBHUX O0Ci0, SKi MarwTh
BHBYATHUCS CIICLIaTICTaMM rajxy3ei myoidHoro mpasa [7].

3 Hamoi TOYKU 30py, NOBHOBAXXEHHS € OKPEMUM JOJATKOBUM €JIEMEHTOM
aJIMiHICTPaTUBHO-TIPABOBOI'0 CTATyCy IICHTPIB Ha/JlaHHA aJIMiHICTPATUBHUX MOCTYT,
00 1el eJeMEeHT MiAKPECIIOE «BJIATHICTHY IMpaB Ta OOOB’S3KIB TaKOro CyO’€KTa
aJIMiHICTpaTUBHUX MPABOBIIHOCHH B MyOJIIYHOMY IIPaBi, aJ)kKe caMe MOBHOBAKECHHSI
OTMOCEPEKOBYIOTh BJaJHI BIAHOCMHU MK KEpPIBHUM Ta MIUIETIIMM YYaCHHUKOM
TaKUX MPABOBITHOCHH.

SIKimo  aHamizyBaTH — aJAMIHICTPATUBHO-TIPABOBY  BIAMOBIJANBHICTh,  SIK
OKpEeMHI €JIEeMEHT aJMIHICTPaTUBHO-IPABOBOIO CTAaTyCy IEHTPIB HaJaHHS
aJIMIHICTPATUBHUX TIOCIIYT, HA HAITy AYMKY, HEOOX1JHO, TIEPII 3a BCE, PO3MOYATH 3
BU3HAYCHHS I1i€1 TpaBoBOi KaTeropii. Tox, agmMiHICTpaTUBHA BiINMOBIIATBHICTD — 1€
cnenugiuHa ¢opMa HEraTUBHOTO pearyBaHHsT 3 OOKYy JepkaBH B 0co0i ii
KOMIIETEHTHUX OpPTaHiB Ha BIJIMOBIIHY KaTEropi0 MPOTUIIPABHUX MPOSBIB, 3T1IHO 3
SAKOI0 0COOM, SKI iX BUMHWJIM, TOBHHHI JaTH BIJIOBIAb MEpell MOBHOBAXHUM
OpraHoM 3a CBOi HEMPaBOMIPHI il 1 MOHECTH 3a 1I€ aJIMIHICTPATUBHI CTATHEHHS y
BCTAaHOBJICHUX 3aKOHOM (hopmax i mopsaky [8, c. 10]. HempaBomipHi Aii BUNHSIOTH
HE JIMIIIE CyO’€KTHM MPUBATHONPABOBUX BIAHOCHH, a ¥ MocaaoBi 0coOu myOaiyHOT
aJMIHICTpallil, 30KpeMa LEHTPU HAJlaHHA aJAMIHICTPAaTUBHUX IOCIYT, 30KpeMa, SIK
CyO0’€KT HaJlaHHA AaJMIHICTPATUBHUX MOCIYT, & TaKOXK aJMIHICTPATOPU LIEHTPIB
HaJIaHHSI aJIMIHICTPATUBHUX MOCIIYT.

Bignosinno no crarti 19 3akony VYkpainu «llpo aagmiHicTpaTHBHI
nocayru» [4], mocamoBi 0coOH, YIMOBHOBaXKCHI BIIMOBITHO 1O 3aKOHY HaJaBaTH
aJMIHICTPATUBHI TOCIYTH, aJMIHICTPATOPH HECYTh IUCHUIUIIHAPHY, UBUIbHY,
aJMIHICTpaTUBHY a00 KPUMIHAJIBHY BIAMOBIJAIBHICTh, MEpea0aYeHy 3aKOHOM, 3a
MOPYIICHHS BUMOT 3aKOHOAABCTBa y cdepl HalaHHS aAMIHICTPATUBHUX IOCIYT.
[xona, 3anomisiHa (i3UYHUM ab0 IOPUIUYHUM OCO0aM TMOCaTOBUMHU 0COOAMH,
YIOBHOBRXCHUMH BIJIMIOBITHO /IO 3aKOHY HaJaBaTH aJMIHICTPATUBHI TOCIYTH,
aJMIHICTpaTOpaMu BHACIIZAOK iX HEMPaBOMIPHUX [isiHb, BIIIIKOAOBYETHCA Y
BCTAaHOBJICHOMY 3akoHOM Tmopsaky [4]. Ckimaam mnpaBomopylieHb Ta Mipa
aJMIHICTPaTUBHUX CTATHEHb, Y TOMY YHCIi, 1 3a MOPYLIEHHS BHUMOI Yy cdepi
HaJaHHS aJMIHICTpaTUBHMX mociayr Bu3HaueHi Koxekcom VYkpaiHu mpo
aJMIHICTPaTHUBHI ~ NPaBOMOPYILIECHHS. B IbOMY  AaCHeKTI  IOpUIUYHA
BIJIMOBIJIAJIbHICTD, SIK HETATUBHUW HACIIZIOK HEMPABOMIPHUX JiSIHb € CTPUMYIOUUM
Ta MPEBEHTUBHUM 3aX0JIOM TMPOTUIIPABHUX BYMHKIB 3 OOKYy aJMIHICTpaTOpPIB
LEHTPIB HAJaHHS aJMIHICTPATUBHUX MOCIYT. 3 ypaXyBaHHSIM 3a3HAYEHOI0, MOXKHA
JTIATH BHUCHOBKIB, IO aJAMIHICTPAaTHBHO-IIPABOBA BIJIMOBIIAJIBHICTE € OKPEMHUM
CJIEMEHTOM  aJMIHICTPaTUBHO  MPABOBOTO  CTAaTyCy  IICHTPIB  HaJaHHS
aJMIHICTPATUBHUX TMOCIYr. B 1hbOMYy KOHTEKCTi, JOIJIBHO 3rajaTH TBEPHKCHHS
BUCHUX-a/IMIHICTPATUBICTIB, 5Kl MIKPECITIOIOTh, 10 06€3 I[LOTO eJIeMEHTa TPABOBUI
PETYISATOp MPAKTUYHO HE 3aTHUMN 31MCHIOBAaTH CBOI (PyHKIIT [9, c. 75].

BucnoBku. TakuM YMHOM, aJMIHICTPATUBHO-TIPABOBUN CTAaTyC ICHTPY
HaJaHHS aJMIHICTPATUBHUX MOCIYT € KOMIUIEKCHOIO MPABOBOIO KATEropi€ro, sika
MIEPII 32 BCE XapaKTepu3ye MPaKTUYHE MPU3HAYCHHS JAHOTO JEP)KABHOTO OpraHy.
3 oAy Ha 3a3Hauy€HE BWIIE, CIIPABEJIUBUM OyJie BKa3aTH, 110 HAa ChOTOHINIHIN
JIeHb IIEHTPU HaJaHHA aJAMIHICTPATUBHUX TIOCIYT BOJOMIIOTH OCOOJMBUM
aJMIHICTPAaTUBHO-TIPABOBUM CTAaTyCOM, SIKUH JIO3BOJISIE OCTaHHIM 3a0€3IMeunTd
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HAJIC)KHUIN B3a€MO3B 130K JIepKaBa-TIOANHA, a TAKOXK CTBOPUTH HEOOXITHI YMOBU
JUIS OTPUMAHHS OCTaHHIMHU SIKICHMX, CBO€YACHUX Ta €(PEKTUBHUX MOCIYT 300Ky
JiepIKaBH.
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CTPYKTYPA KPUMIHAJICTUYHOI XAPAKTEPUCTUKH
MPOBOKALIIT MIIAKYITY

YV cmammi niokpecieno, wo 3a01i 3a6e3neyeHHs  epexmusHocmi
PO3CNiOy8anHs NPoBOKayii NIOKYny 6axciuso coopmysamu KpUMIHATICMUYHY
Xapakxmepucmuky HA38aHUX KPUMIHATbHUX npasonopyuiens. /s ybozo nompiono
BUSHAYUMUCS 31 3MICMOGHUM HANOGHEHHS MAKOI XapaKkmepucmuky, y 36 a3Ky 3 Yum
aKmyaubHuM € NUMAHHA NPO CMPYKMYPY KPUMIHATICMUYHOL XApaKmepucmuku
nposokayii niokyny. Haconoweno, wo no cbo200HiwHiu 0eHb y KpUMIHALICMUYHIU
Hayyi 68e0ymuvcsi HC8ABL OUCKYCII 5K CMOCOBHO MONCIUBOCHI  BU3HAUEHHS
VHihiKoBaH020 nepeniky ii enemenmis, maxk [ ii 3MICMOBHO20 HANOBHEHHS.
3aznaueno, wjo 00HI GUeHI OOMENHCYIOMbCA BUOKPEMICHHAM HAUOLIbW ICIMOMHUX |
IHpopMamuenux  cmMpyKmypHux  ejlemenmié y — CKIaldi  KPUMIHATICMUYHOL
Xapakmepucmuky, a IHWi, HABNAKU, 30IUCHIOIOMb CHPOOU 3  BU3HAYEHHS
MAKCUMATILHO 0emai308an020 NepeniKy CKIA008UX O0CNI0NCYBAHOI Kame2opii.
IIpoananizosani Haykoei nioxoou 00 MPAKMYBAHHSA HNOHAMMA MA BU3HAYEHHS
CmpyKmypu  Kpuminanicmuunoi  xapaxmepucmuxu. Haszeano  ocobrusocmi
Mexanizmy 84UHEeHHs. NPOBOKAYii niOKyny, aKi 6e3nocepeonbo 00yMo8II0I0Mb 3MICH
BIONOGIOHOI  KPUMIHANICMUYHOI  XAPAKMepUCmuKu. Cepeo eliemenmis
KPUMIHANICMUYHOI  XAPAKMeEPUCMUKU NPOGOKayii NiOKyny 6UOKpeMIeHO 0coby
310YUHYSA, MUNOBI CHOCOOU BYUHEHHS KPUMIHAILHO20 NPABONOPYUIEHHS mda
npeomem nocs2anus; 06CMaHOBKY 6UUHEHHS Md MUNoei Ciou.

Knwuosi cnoea: nposoxayis niokyny, KpUMIHANICMUYHA MemoouKa,
CmpyKmypa, 3MIiCMO8He HANnoGHeHHs, 00Cy008e pO3CHi0V8aAHHSA, KPUMIHAIbHE
NPOBAOICEHHS, MEXAHI3M KPUMIHAILHO20 NPABONOPYULEHHS.

Fedorenko 1.

Structure of criminal characteristics of bribery provocation

The article emphasizes that in order to ensure the effectiveness of the
investigation of bribery provocation, it is important to form a forensic description
of these criminal offenses. To do this, it is necessary to determine the content of
such a characteristic, in connection with which the question of the structure of the
forensic characteristics of the provocation of bribery is relevant. It is emphasized
that to this day in forensic science there are lively discussions both about the
possibility of determining a unified list of its elements, and its content. It is noted
that some scientists are limited to identifying the most important and informative
structural elements in the forensic characteristics, while others, on the contrary, try
to determine the most detailed list of components of the studied category. Scientific
approaches to the interpretation of the concept and definition of the structure of
forensic characteristics are analyzed. The peculiarities of the mechanism of
provocation of bribery, which directly determine the content of the relevant forensic
characteristics, are named. Among the elements of the forensic characteristics of
the provocation of bribery, the identity of the offender is singled out; typical ways of
committing a criminal offense and the subject of encroachment; the situation and
typical traces.

Keywords: provocation of bribery, forensic methodology, structure, content,
pre-trial investigation, criminal proceedings, mechanism of criminal offense.
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IMocTanoBka npodaemu. KpuMinaigicTuuHa XapakTepUCTUKAa KPUMIHAIBHUX
MPABOTIOPYIICHb  BIJIrpa€ BAXKJIWBE 3HAYEHHS B TNPAKTUYHIN  ISUTBHOCTI
MIPaBOOXOPOHHUX 1 CYJOBHX OpraHiB, a TaKOX CyO0’ €KTIB, YIOBHOBAKEHHUX Ha
HajaHHs npodeciitHoi nmpaBHUYOT nonmomMoru. OCTaHHE TBEPIKEHHS HE BUKIMKAE
KOJTHUX 3allepedyeHb, Ha 1110 BKa3y€ ¥ HASBHICTh Y HAYKOBIIIB €HOCTI MiAXOIB JI0
BU3HAYECHHS  BAXKJIMBOIO  TEOPETHMYHOTO  Ta  MPAKTUYHOIO  3HAYCHHS
KPUMIHAJIICTUYHOI XapaKTEPUCTUKU KPUMIHAJIBHUX MPABONOPYIICHb. 30KpEMa, SIK
yka3ytoTh O.B. Ctapuenko, M.1. bybena, 3HaHHS BITOMOCTEH PO TUIOBI1 €JIEMEHTH
MEXaHi13My BUYMHEHHS 3JI0YMHY J03BOJSIOTH aIrOPUTMI3YBaTH il MOCaJA0BUX OCIO,
NOKJIMKaHUX PO3KPHBATH Ta PO3CHiAyBaTH NpoTurpaBHi misHHA [1, c. 853].
[HmMMU ~ crmoBamu, SK  BIJ3HAYaIOTh YY€HI, «3HAYEHHS KPUMIHAIICTUYHOL
XapaKTEPUCTUKX 3JI0YMHIB TIOJIATa€ B TOMY, IO BOHA cmpuse: 1) po3poOiri
NMPUBATHAX METOJUK pOBCJIlILYBaHH}I 2) moOyAOBI TUMOBUX MIporpaM 1 Mojenen
pO3CIiyBaHHS 3JI0YMHIB; 3) BUSHAUEHHIO HAMpPSMY PO3CIiAyBaHHA KOHKPETHOTO
3mounHy. L xapakTepuCTHKa CIY>KUTh CIITYOMY CBOEPIAHOIO 1H(GOPMAIIIHOIO
0a3010, HAOOPOM BijlOMOCTEH MPO JaHuil Buj 3510unHIBY [1, c. 856]. Tomy 3amms
3a0e3nedeHHs] €(EeKTUBHOCTI PO3CIHIAyBaHHS MPOBOKAIli MiJKYIy BaXKIUBO
chopMyBaTH KPUMIHATICTUYHY  XapaKTEPUCTUKY HA3BaHUX  KPUMIHAIBHUX
npaBonopyiieHb. [Ipote uisi 1BOro MOTPIOHO BH3HAYUTHUCS 31 3MICTOBHUM
HAIMMOBHEHHS TAaKOi XapaKTEPUCTUKH, Y 3B’SI3KYy 3 UMM aKTyaJIbHUM € MUTAHHS PO
CTPYKTYPY KpUMIHAJIICTUYHOT XapaKTEPUCTUKH MPOBOKAIIIT MIAKYITY.

AHaJIi3 OCTaHHIX AOCJiIxKeHb | myOuaikauii. [IoHATTA, cuctema, 3Ha4YCHHS
KPUMIHAJIICTUYHOI XapaKTEPUCTHKU KPUMIHAIBHUX MPABOMOPYIIEHb Ta ii MICUE B
CTPYKTYpP1 OKpPEMO1 METOAUKH PO3CJIIIyBaHHSI HEOJHOPA30BO JOCIIIKYBAJIA B CBOIX
npansgx Taki BueHi, sk: O.4. baes, B.IIL baxin, P.C. benkin, M.I. ByGena,
O.®. Bonmunebkuii, B.A. Kypasens, JIL.M. Kazanceka, O.H. KonecanueHko,
B.O. Konosanona, C.II. MitpiueB, A.®. O6nakos, [.®. [Tantenees, O.B. [Tuenina,
M.B. CanreBchkuii, M.O. CeniBanoB, A.B. CrapymkeBuud, O.B. Ctapuenko,
P.JI. Crenantok, B.IO. Illleniteko, M.II. fI610Kk0B Ta iHmn. OqHak, HE3BAXKAIOYW HA
Oe33amepeyHuil BKJIAJ Ha3BAaHUX HAYKOBIIB y KPUMIHAIICTUYHY TEOPII0, BEJIMKA
KUTBKICTh TTUTaHb 1 JJOC1 BUKJIMKAE CIIOpU. 30KpeMa, JI0C1 BIACYTHS OAHOCTANHICTD Y
BU3HAYCHHI CTPYKTYPHUX €JIEMEHTIB KPUMIHATICTUYHOI XapakTepucTuku. Pazom 13
TUM BIZICYTHI Oy/b-5IKi HANPAIFOBAHHS 3 KPUMIHAJICTUYHOTO aHAII3y MPOBOKAIlIH
niaKyny Ta GopMyBaHHS BIIMOBITHOT KPUMIHATICTUYHOI XapaKTepUCTUKU. ToMy B
i CTaTTl CTaBUMO Tiepej] COOOI0 HACTylIHE HAYKOBE 3aBJAAHHSI — BU3HAUUTU
CTPYKTYPY KPUMIHAIICTHYHOT XapaKTEPUCTUKHU MPOBOKALIIT MIAKYIY.

Buknanx ocHoBHOro Marepiajay aociaiizkeHHsi. OJIHUM 13 YU HE
HAaWJUCKYCIMHIIIMX € MUTAHHS MPO 3MICT KPUMIHAJICTUYHOI XAPAKTEPUCTUKU. 3
NPUBOAY  CTPYKTYpU  KPUMIHATICTUYHOI ~ XAapPAKTEPUCTUKH  KPUMIHAIBHUX
MPaBOIOPYIICHh Y KPUMIHATICTUYHIA HAyIl JOCI BEAYThCS >KBaBl JUCKYCIi SK
CTOCOBHO MOJXKJIMBOCT1 BU3HAUECHHS yHi(biKOBaHoro nepeniky ii el1eMeHTIB, Tak 1 ii
3MICTOBHOTO HaroBHEHHs. [IpudoMy ojHI BYEHI OOMEXKYIOTHCS BUOKPEMIICHHSIM
HAWOUIBII ICTOTHHX 1 1H(QOPMATUBHHUX CTPYKTYpPHHX CJIEMEHTIB Yy CKJIaji
KPUMIHAJIICTUYHOT XapakTEPUCTUKW, a 1HIIN, HABIAKH, 3AIMCHIOIOTH CIPOOU 3
BU3HAYCHHS MaKCHUMAJIBHO JETalTi30BaHOTO TMEPENTIKy CKIAAOBUX IOCHIIKYBaHOT
KaTeropii.

3okpema, sk 3a3HadaroTh O.I. ®iminmoB, O.D. BoauHCHKUNA, OJHHM 13
NepIIMX KPUMIHATICTUYHE 3HAYEHHS Ta pO3LIMPEHE TIYMauy€HHS CYTHOCTI
KPUMIHAJIICTUYHOT ~ XapaKTePUCTUKU OKPEMHUX BHUIIB  3JIOYMHIB  HABOAMTH
JI.O. Ceprees, npu 11bOMY BKJIFOUAOYH 10 i1 3MICTY OCOOJMBOCTI (3aKOHOMIPHOCTI)
Croco0iB 1 CIIIB BIJMOBIIHUX BHJIB 3JI0YMHIB, OOCTaBUHU, 110 XapaKTEPU3YIOTh
YYaCHUKIB 3JI0YMHIB Ta iX 3JIOYMHHI 3B’SI3KH, 00’€KTHBHY CTOPOHY, 4Yac, MiCIE 1
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OOCTaHOBKY BYMHEHHS  3JI0YMHIB, OO0’€KT TIOCSTaHHS 1 B3a€EMO3B’SI30K
nepepaxoBaHUX YMHHUKIB [2, c. 437].

Y  KpUMIHANICTUYHOMY 3K EHUHUKIONEIUYHOMY CIIOBHUKY B CHCTEMI
KPUMIHAJTICTUYHOI XapaKTePUCTUKHU 3JI0YMHIB BHOKpEMJIEHO: 1) croci0 3J7104YMHY;
2) miciie Ta 00CTaHOBKA; 3)4ac YYHMHCHHS 3JI04YMHY; 4) 3Hapsans 1 3acoow;
5) npeaMeT mocsraHHs; 6) ocoba MmOTepmiioro; 7) ocoda 3I0YMHIL; 8) CIiau
37104KHY (y mUpokoMy po3yMinHi) [3, c. 121]. C.I1. MiTpidueB NpoOMoOHYeE 10 3MICTY
KPUMIHAJTICTUYHOT XapaKTepUCTUKU 3JI0YMHIB BIIHOCHTH TIJIBKM TpH, Ha MHOTO
TYMKY, HaWBaXIMBIiIII (OCHOBHI) B3a€EMOIIOB’SI3aHI €JIEMEHTH, a caMme: CIocio
YYWHEHHS 3JI0YUHY; CJIiJIH, 3aJIMIIeH] 3JI04rHIIeM; oco0a 3mounHI [4, c. 13, 14].

Taxosx 3ycTpiuaroThcs MO3UILIT, 3T1IHO 3 SKUMU CTPYKTYpa KPUMIHATICTHYHOT
XapaKTEPUCTUKN 3JI0YMHY OOOB’S3KOBO IIOBHHHA BIAMOBITATH KPHUMiHAIHHO-
NPaBOBI  XapaKTEPUCTHIl 3JI0YMHY, TOOTO OCHOBHUM €JIEMEHTaM CKJIaxy
KPUMIHAIBHOTO  MpaBomopymieHHs. 3okpema, M.O. CeniBaHOB  MPOIOHYE
rpynyBaTH €JIEMEHTH KPUMIHATICTUYHOI XapaKTePUCTUKU HACTYIMHUM YHUHOM:
B1JIOMOCTI, III0 CTOCYIOTHCSI 00’€KTa 3JI0OYMHHOTO IMOCATaHHs (0co0a MOTepIiaoro);
BIJIOMOCTI PO 00CTaBUHM 3JIOYMHY (MiCIle, Yac, CIOCi0 yUMHEHHs); B1JIOMOCTI PO
HACJIZIKK Ta 3MIHM B 00’ €KT1 3JIOYMHHOTO MOCSTaHHS Ta HABKOJUIIHHOMY HOTO
CEPENIOBUIIl, Y TOMY YHCJI W CIIIJIU 3JI0YMHY; BIZIOMOCTI PO 00’ €KTUBHY CTOPOHY U
ocoOy 3mouunHIs [5, c. 57].

[.®. [TanTeneeB, M.O. CeniBaHOB MPOMOHYIOTh PO3IIUPEHUN 1 MPH I[LOMY
HEBUYEPIHUIN NEPENK E€JIEMEHTIB KPUMIHAIICTUYHOI XapaKTEPUCTUKH. 30KpeEMa,
BYEHI BKJIFOYAIOTh JI0 3MICTY OCTaHHbOI THUIIOBI CUTYallll OKPEMOI'O BUJY 3JI0YUHY;
HaWOLIBII PO3IMOBCIOJKEHI CIMOCOOM iX YYMHEHHS;, TEXHIYHI 3acolu, 110
BUKOPHCTOBYIOTHCS 3JIOUYMHISIMU; XapaKTEPUCTUKY THIIOBUX MaTEpiaIbHUX CIIiJIIB
3JIOYMHY, 10 MOXKYTh MAaTH 3HAY€HHS PEYOBUX JOKa3iB y KPUMIHAJIBHIA CHpaBi
(mpoBa/KeHH1); HAWOUIBII BIPOTIAHI MICISI BHUSBJICHHS CHIJIB 3JIOYMHY Ta
TalHUKIB; CIIOCOOM MPUXOBYBAHHS CIIJIB 3JIOYMHY M IHIIKWX 3aCO0IB MacKyBaHHS
3JIOYMHIIIB; XaPAKTEPUCTHKY I1X MPOGEeCcIHHUX 3JI0OYMHHUX HABHUKIB, 3JIOUYMHHUX
3B’a3kiB 1 T.4.[6, ¢.359]. Ha HeBuuUepmHICTHL TEpENiKYy  €JIEMEHTIB
KpUMIHAJIICTUYHOI XapakTtepuctuku Bkazye i O.f. baeB, sikuii BKIIO4Yae 10 HHOTO:
CIIOCOOM BYMHEHHS 1IUX 3JI0YMHIB, X TPUXOBYBAHHS, 0C10 3JI0UYMHIIIB, MOTHB, MICIIE
1 4Yac YYMHEHHS 3JI0YMHIB, BIKTUMOJOTIYHI OCOOJMBOCTEl MOTEPIIIUX, I1HII
BigomocTi [7, ¢. 79].

JlocuTth po3iMpeHe TPaKTyBaHHS 3MICTY KPUMIHATICTUYHOI XapaKTEPUCTUKU
KpUMIHAJIBHUX  mpaBonopyuieHb  nponoHyroTsh: O.H. KonecHuueHnko, — skuid,
BU3HAYAIOYM CYTHICTh 1 3MICT KPUMIHAJIICTUYHOI XapaKTEPUCTUKHU 3JI0UYMHIB, 10 1l
CKJaJy BKJIIOYA€ BIAOMOCTI TpPO: THUIIOBI CHiA4l CHUTYyalli, OCHOBHI HampsMu
PO3CIITyBaHHS, MOXJIMBlI HUISIXM (CHOCOOM) BCTAHOBJIEHHS 3JIOYMHIIS; IUISIX
(crroci0) miaBHIeHHS eeKTUBHOCTI poboTHu ciaiguoro [8, c. 21]; A.®. Obnakos, Ha
JTYMKY SIKOTO KPUMIHAJICTUYHA XapaKTEPUCTUKA MMOBUHHA MICTHTH BIJOMOCTI TIPO
KpUMiHAJNbHI CHUTyallli Ta CyNyTHI iM OOCTaBMHHU, HACIIJKU 3JI0YMHIB OKPEMHUX
KaTteropit y ¢popmi MaTepialibHUX Ta 1I€ATbHUX CIIJIB, 3HAPSIAIS 37I0YMHIB Ta 1HII
TexHiyHi 3acoowu [9, c¢. 15]; B.II. BaxiH, KoTpuii HaroJomye, 10 KPUMiHATICTUIHA
XapaKTepUCTHKA MOBUHHA y3arajJbHIOBATH HAMOLIbII TUIOBI O3HAKU MEBHOTO BUAY
(TpymH) 3JI0YHHIB, SIKI MPOSBISIOTHCS B CMOCOO1 Ta MEXaHi3Mi JisSTHHS, 00CTaHOBII
Horo BUMHEHHS, JaHUX TPO 0CO0Y 3m0uMHIL, iHIMX obcTaBuHax [10, c. 10].

3 mpuBOAY BUIICHABEIECHWX HAYKOBUX TMO3MIIIH CTOCOBHO 3MiCTOBHOTO
HAITOBHEHHS KPUMIHAJIICTHYHOT XapaKTePUCTUKH KPUMIHAIBHUX IPABOIOPYIICHb
CNiJI yKa3aTd, II0 HE BapTO HaMaraTUCs 3alpONOHYBATH YHIKAJIbHUHI I BCIX
PI3HOBH/IIB MPABONOPYIICHb MEPENIK €JIEMEHTIB, ajykKe, K 3a3Hayanocs paHillie,
JUISL KOXKHOI KaTeropii NMpOTHUIPABHUX [iSHb XapakTEpHI MEeBHI OCOOJMBOCTI B
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MeXaHi3Ml iX CKO€HHs, [0 ¥ BHM3HauYalTh iXx crneuu@iky. Sk pe3ynbrart,
3aKOHOMIPHOCTI MEXaHI3MIB YYMHEHHsSI KPHUMIHAJbHUX MPaBOMOPYIIEHb OYyIyTh
PI3HUMH JJISI OKPEMHX KaTeropiii KpUMIHAJILHUX MPOCTYIIKIB 1 3JI0YMHIB, a 3HAYUTh
W y3arajgpbHEH1 BIJJOMOCTI MpPO iX THUIIOBI €JIEMEHTH TaKOX OYIyTh PI3HUTHUCA.
BianoBiiHO eeMeHTH KPUMIHATICTUYHOI XapaKTePUCTUKHU TEX BUOKPEMIIOIOTHCS
3aJIeKHO BIJl BHUJIOBOI TNMPUHAJIEKHOCTI KPUMIHAJIBLHUX MpaBomnopyiieHb. [Ipote
MOBHICTIO HE TMOTOKYEMOCS 3 YYEHUMH, $IKI 3aHAATO PO3IMIMPIOIOTHCA 00CAT
KPUMIHAJIICTUYHOT XapaKTEPUCTUKU, TUM CaMUM BKJIIOYAIOUU J0 HEl 0COOIUBOCTI
TISUTBHOCTI 3 pO3CHiyBaHHS, Ha KIITANT, CIiA4Yl CHUTyallii, OOCTaBMHHU, IIIO
OiJIATalOTh 3 SICYBaHHIO, TOMIO. TakoXX BHUKIUKA€E 3allepeueHHs] MPOMO3UIIisS
OKpPEMHUX HAYyKOBI[IB BKJIIOYATH IO 3MICTy KPUMIHATICTUYHOI XapaKTEPUCTHKHU
KPUMIHAIBHUX MPaBOMOPYIICHb TMOPSA 3 IHIIMMH €JeMEHTaMH MEXaHI3M iX
yunHeHHs. KpumiHamicTuyHa XapakTepHCTHKa — 1€, NepeayciM, y3arajJibHeHi
BITOMOCTI MPO 3aKOHOMIPHOCTI MEXaHi3My BUYMHEHHS MPOTUIIPABHOTO TISHHS, PO
Horo tumosi o3Haku. OCTaHHI MOXYTh OyTH MPECTaBlIE€H] JaHUMH PO CIOCOOU
BUYMHEHHS, 0CO0Y 3JIOUMHIIS i 0cO0y MOTEpIIOro, CIiIU 3J0YMHY, Yac, MicIe i
00CTaHOBKY BUMHEHHS KPUMIHAJIBHOTO MPAaBONOPYIIEHHS. ToMy OIHUM YMHOM HE
MO’KHA OTOTOKHIOBATH MEXaHi3M 3JI0UMHY 3 HOTO OKpEMUMU CKJIaI0BUMHU, aJIKe 1€
€ JIOTIYHO IOMUJIKOBUM.

Hlono cTpyKTypH KpHUMIHAJIICTUUHOI XapaKTEPUCTHUKU MPOBOKAI] MIIKYITY,
TO CIIOYATKY CJIJ 3’CyBaTH, K€ 3MICTOBHE HAIIOBHEHHS MPOMOHYIOTh BYEHI IO
BIJIHOIIEHHIO O KPUMIHAJIICTUYHOI XapaKTEPUCTUKH 3JI0YMHIB y cepi ciyxk00BO1
JUSTBHOCTI, KOPYNUIMHMUX 1 MOB’A3aHUX 3 HUMHM KPUMIHAJbHUX MPABOMOPYIIEHb.
3okpema, O.B.Iluenmina 3 ypaxyBaHHSM OCOOJMBOCTEH MEXaHI3MIB YYHWHEHHS
3I04MHIB Yy cdepi  chaykO0BOi  MISUIBHOCTI, MPOIMOHYE  BKIOYATH IO
KPUMIHAJIICTUYHOI XapaKTEePUCTUKHN BKa3aHUX 3JIOYMHIB HACTYMHI €J1€MEHTH: 0CO0y
3JIOUYMHIIS; CIOCOOM Ta 3JI0YMHHI TEXHOJIOT1i; 0OCTAHOBKY IX CKOEHHS Ta MPEAMET
nocsranHs; ciuiam 3moumny [11, c. 191, 192]. M.IL SI60koB cepea CKJIaa0BHX
KPUMIHAJIICTUYHOT XapaKTePUCTUKU XaOapHUIITBA W IHIIUX BUAIB KOPYIILIi
BUOKPEMIIIOE TPEAMET IOCATaHHS, CIHOCOOM CKOEHHS, OOCTAaHOBKAa BUMHEHHS
3704MHY, ocoba 3mounHIs [12, c.684—686]. JI.M. Ka3zaHncbka 10 CTPYKTypH
KPUMIHAJIICTUYHOT ~ XapaKTEPUCTUKU 3JIOYMHIB, TIOB’A3aHUX 13 KOPYIIIEHO,
MPOTOHYy€E BifHEeCTU: 1) 0coOy 3JI0YMHI; 2) CIIOCI0O BUMHEHHS 3JIOYMHY Ta HOTO
MPUXOBYBaHHS; 3) 0OCTaHOBKY (4ac Ta MicCIle¢ BUYMHEHHS); 4) mpeaMeT; 5) MeTy Ta
MOTHB; 6) 3aBJaHy IIKOy; 7) MOTEPIUINX Ta TpeTix ocio [13, c. 171].

3 HaBEAECHOro MOMITHO, 110 CTPYKTypa KPUMIHAJICTUYHOI XapaKTEPUCTUKU
MPOBOKAI[ll MiAKYMy OOOB’SI3KOBO TOBMHHA BU3HAYATUCA 3 YpaxyBaHHIM
0COOJIMBOCTEM MeXaHI3My BUMHEHHS! BKa3aHOTO PI3HOBHAY MPOTHUIPABHUX HisiHb, a
caM€ 3yMOBJICHICTb CIOCOOIB YYMHEHHS CTaTycOM, IIOBHOB&)XEHHSIMHU Ta
MOXJIMBOCTSAMHM CIY>K00BOi 0coOM Ta ii MOTHBali€l0 (BUKPUTTA TOrO, XTO
MPOTIOHYBAB, OOIIAB, HaJaB HEMPABOMIPHY BUTOAY a00 TMPHUHHSB MPOMO3UILIO,
OOIISTHKY 4YHu ojiepkaB Taky Buronay [14]). Tak sk crmocoOu MpoBOKAIll MiAKYITY
MOJISATAIOTh Y BXKUTTI KOMIUIEKCY AiH, CIpsIMOBaHMX Ha Mig0ypeHHs ocobu ado Ha
MPOTIOHYBAHHS, OOIITHKY YU HAJaHHS HEMPAaBOMIPHOI BUTOMU, a00 HA TIPUUHATTS
MPOMO3UIlii, OOIISHKKM YMd OJEp>KaHHA TaKoi BHUTOAM, TO BOHU TIOBHHHI
pO3TIsAaTUCA y HEPO3PUBHOMY 3B’SI3KYy 3 TMPEAMETOM TOCATaHHs, 30KpeMa
HEempaBoMipHOI BuUroaor. OKpiM TOro, crnocodu MpoOBOKAIil MIAKYITYy, pa3oM i3
O3HAKaMM O0COOM  37OYMHISI ¥ OOCTaHOBKOIO  CKOEHHSI  KPUMIHAJIBHOIO
MPaBOIOPYILICHHS, 30Kpema cdeporo CIy>KO00BOi JISJIBHOCTI, 3yMOBIIOIOTh
3QIMIICHHS TUMOBUX CiiiB. Ha3BaHi 0COOJMBOCTI MEXaHI3MYy BUYHWHEHHS
MpoOBOKaIll migKyny Oe3mocepeHh0 OOyMOBIIOIOTH W 3MICT  BIANOBIIHOI
KPUMIHAJIICTUYHOI XapaKTepUCTUKU. ToMy cepei €NeMEHTIB KpUMIHAIICTUYHOT
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XapaKTepUCTUKU TPOBOKAIl MIAKYIy TMPOMOHYEMO BHOKPEMIIIOBATH 0OCO0Y
3JIOYMHIISI; THUIMOBI CMOCOOM BYMHEHHS KPUMIHAJIBLHOTO IMPABOTOPYIICHHS Ta
peIMeT MOCATaHHs; 00CTAHOBKY BUMHEHHSI Ta THUTIOBI CITi/H.

BucHoBku. OTxe, KpUMIHAJIICTUYHA XapaKTEPUCTUKA MPOBOKAIlIT MIIKYITY
MICTHTh CHCTEMAaTHU30BaHI 3 MaTepialliB KpUMIHAJILHUX TPOBAIKEHBb BIJOMOCTI MPO
TUTIOBI €JIGMEHTH MEXaHi3My BUWHEHHS BKa3aHOTO PI3HOBUAY KpPUMiHATBHHUX
MIPaBOIIOPYILICHb, 110 JO3BOJISAIOTh OPTraHI3yBaTH AISIBHICTh 31 30MpaHHA JI0Ka3iB 1
BCTAHOBJICHHSI OOCTaBMH YYMHEHHSA MPOTHUNpPaBHOro JMigHHSA. OCHOBHUMU
eJIEMEHTaMU TaKoi KPUMIHAIICTUYHOI XapaKTEPUCTUKH € 0c0o0a 3IOUYUHIIS; CIOCOOH
MPOBOKAITll MAKYMY Ta MPEeaMET TOCATAaHHS, OOCTAaHOBKAa BYMHEHHS Ta THIIOBI
CJIiJTH.
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Y/IK 343.296
Pycaana Kpamap,
Kanouoam ropuouyHUx HayK, O0YeHm,
O0eKaH 10pUOUYHO20 PaKyIbmenmy
JIvgiscbko2o yHigepcumemy 6i3Hecy ma npasa

J10 MUTAHHS NOHATIMHO-KATETOPIAJIBHOI'O ATTIAPATY
BUABJIEHHS, PO3LHIYKY TA YIIPABJIIHHA AKTUBAMM,
OJEPKAHUMH 3JIOYNHHUM HIJIAXOM

Cb0200Hi npomudisi Kopynyii ma opeauizoawiil 3104uHHOCMI 8 YKpaiui €
OOHUM I3 OCHOBHUX HANPAMIE NOJIMUKU 6 cepi 3abe3neyenns 0epircashoi be3nexu
[ CnpusaHHA eKOHOMIYHOMY po3eumky. VYkpaina € yuacHuyero 6a2amvox
MINCHAPOOHUX 002060pi8, AKi ykiaodeHi nio ezidoro OOH, Paou €sponu & cghepi
OopomvOU 3 OP2AHI308AHOI0 3IOYUHHICMIO, KOPYNYIEID MA GIOMUBAHHAM KOWLMIE,
MOMY HAMA2AEMbCS BUKOHYBAMU BUSHAYEHI ) HUX 30008 A3aHHA | NpOMuUoisimu
3104YUHHOCMI 8 OaHill chepi.

Busenenns, pozuyk xopynyitinux i iHUUX 3104UHHUX AKMUBIE € NPOYEIYPOIO
8 €OUHOMY MEXAaHiZmi  YNPAGIIHHSA makumu — akmueamu. Baowcnugicmo
@dyHKyioHysanus iHcmumyyii Wooo YNPAGIIHHAM MAUHOM, 00X00amu, 0y0b-AKUMU
00’ekmamu  npaea  61ACHOCMI,  AKI ~ MAlOmMb  HE3AKOHHE  NOXOOMNCEHHS,
00IPYHMOBYEMbCA 3aNn00IeAHHAM NOMPANIAHHA YUX 3TOYUHHUX AKIMUBIE Y PUHKOBI
BIOHOCUHU, WO 348040 O 3HAUHOI WKOOU HAYIOHANBbHIU Oe3neyi, eKOHOMIUHIl
cucmemi ma CyCniibCme)y.

IIpobnema opmysanua U QYHKYIOHY8AHHA NOHAMIUHO-KAME2oPIAIbHOL
cucmemu € QYHOAMEHMAIbHOI Y 0yOb-aKiu eany3i Hayku. Ilpu oocnioscenni
AOMIHICMpamueHoi OisibHOCmi )y cqhepi BUsABNEHHSA, PO3ULYKY MA YHAPAGIIHHSA
AKMUBAMU, 00EPHCAHUMU IO KOPYNYILUHUX MA THUIUX 3/I0HYUHI8 MAKONC BANCIUBE
SHAYEHHS MAE 3ACMOCOBYBANHHS NOHAMIUHO-KAMe20pPiaibHO20 anapamy.

Memoro Oanoi cmammi € O00CHONCEHHsT NOHAMIUHO-KAMe2opiaibHO20
anapamy  USGNEHHS, PO3WLYKY, VNPAGNIHHA AKMUBAMU, O00ePIHCAHUMU  8i0
KOPYRYIUHUX MA THUWUX 3/I0YUHIB, 3aKOHOO0ABH020 8pe2YII08ANHHA ) OaHill cqhepi.

Knwuoei cnosa: nousmitHo-kame2opiaivHuil anapam, po3ulyK, SUsGIEHHS,
VIPABAIHHIA AKMUBAMU, 00EPHCAHUMU 3TOYUHHUM ULTSAXOM.

Kpamap P.

K eéonpocy nonamuiino-kamezopuaibHo20 annapama 6vla61eHUI0, NOUCKA
U ynpaeieHue akmusamu, no1y4eHHbIX NPECMYRHbBIM Hymem

Ce2o0mus npomusooeiicmaue KOppynyuu U 0pearu308aHHOU NPecmynHocmu 8
Vkpaune sensemcs o00OHUM U3 OCHOBHLIX HANPAGIEHUU NOJUMUKU 8 c@epe
obecnevenusi 20CyO0apCmeeHHoU 6e30NACHOCMU U COOeUCMBUS IKOHOMUYECKOMY
passumuio. YKkpaura a61i1emcs y4acmuuyeti MHO2SUX MeHCOYHAPOOHbIX 002080PO8,
Komopwle 3axnouenvt nod seudou OOH, Cosema Eeponvi 6 cghepe 60pvOwL C
OP2aHU308AHHOL NPECMYNHOCMbIO, KOPPYRYUEL U OMMbIEAHUEM CPeOCm8, NOIMOM)
cmapaemcst  8bINOJHAMb — ONpedelieHHble 6  HUX — obs3amenvcmea U
NPOMUBOOELCMBOBAMb NPECMYNHOCMU 8 OAHHOU chepe.

Buisisnenue, posvick KOppynyuowHuvlx u Opyux HnpecmynHvix aKmueos
A6715eMCsi NPpoyeoypol 68 eOUHOM MeXAHU3Me YNPAeleHUs. MAKUMU AKMUBAMU.
Baosicnocms  (hyHKyUOHUPOBAHUS UHCIUMYMA NO  YNPAGIEHUEeM UMYWeEeCmBEOM,
doxooamu, OOLIMU 0ObEeKmamu npasa coOCMBEHHOCMU, UMEM He3AKOHHOe
NpoOUCXodHcOeHue,  0OOCHOBbIBAEMC S  NPedomepaujeHuemMm  NONnaoaHusi  SMux

npecmynHslxX AKmueo6 6 PblHOYHble OMHOUWIEHUA, YMO HAHECIO OBl 3HAYUMENbHDI
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yujepb HayuoHanbHOU 6€30nacHOCmMU, IKOHOMUYECKOU cucmeme U 0ouecmasy.

IIpobnema opmuposanusi NOHAMUNIHO-KAME20PUATbHOU CUCTEMbI A8/1eMmC s
dynoamenmanvrot 6  awbou  obracmu  Hayku. Ilpu  uccredosanuu
AOMUHUCMPAMUBHOU 0essMelbHOCMU 8 chepe BblsGNIeHUsl, PO3bICKA U YNPAGTIeHUs.
aKmueamu, NOJYYEeHHbIMU OM KOPPYNYUOHHLIX U OpYeUX NpecmynieHull maxice
BAJICHOE 3HAUEHUe UMeem NPUMeHeHUe NOHAMULHO-KAMe20pUaibHO20 annapamd.

Llenvio  Oamnou  cmamvu  A6IAEMC  UCCIe008AHUE — NOHAMULHO-
Kame2opuaibHo20 annapama  BvlieleHUs, POo3biCKA, YHpasleHue aKxmuedamu,
HONYYEHHbIMU OM KOPPYNYUOHHLIX U OpYeUX HNpecmynieHull, 3aKOHOO0amelbHO20
ype2yauposanus 8 0auHou cghepe.

Kntouesvie cnosa: noHAMUliHO-KAMe2OpUAIbHLIL — annapam, po3vicK,
oOHapyoiceHue, ynpasieHue akmugamu, NoIy4eHHbuIMU NPeCmynHblM NYmem.

Kramar R.

On the concept of conceptual and category apparatus of detection, search
and management of assets obtained by criminal way

Today, the fight against corruption and organized crime in Ukraine is one of
the main policies in the field of national security and economic development.
Ukraine is a party to many international treaties concluded under the auspices of
the United Nations, the Council of Europe in the field of combating organized
crime, corruption and money laundering, and therefore seeks to fulfill its
obligations and combat crime in this area.

The search for corrupt and other criminal assets is a procedure in a single
mechanism for managing such assets. The importance of the functioning of the
institution in the management of property, income, any objects of property rights
that have an illegal origin, is justified by preventing these criminal assets from
entering market relations, which would cause significant harm to national security,
economic system and society.

The problem of formation and functioning of the conceptual-categorical
system is fundamental in any branch of science. The use of conceptual and
categorical apparatus is also important in the study of administrative activities in
the field of detection, search and management of assets derived from corruption
and other crimes.

Therefore, such categories as "detection”, "search™ and "asset management”,
explore the content of the category "assets" and compare them with related
categories. The analysis of their legal and doctrinal interpretations will
significantly enrich not only the concept of administrative activity in the research
area, but also complement the science of administrative law as a whole.

The purpose of this article is to study the conceptual and categorical
apparatus of detection, search, management of assets derived from corruption and
other crimes, legislative regulation in this area.

Keywords: conceptual and categorical apparatus, search, detection,
management of assets obtained by criminal means.

IMocranoBka mnpodjemu. PopmyBaHHS W (YHKIIOHYBAHHA MOHATIHHO-
KaTeropialibHOI cucTeMu € (pyHIaMeHTaIbHOI TPOOJIeMOI y Oynb-sKiil ramysi
Hayku. [Ipm mociipKeHH1 aaMIHICTPATHBHOI IsJIBHOCTI Y cdepl BUSBICHHSA,
pPO3IIYKY Ta yIpaBJIiHHS aKTUBAaMH, OJEPKAaHMUMHU BiJ KOPYMUIIHHUX Ta 1HIIUX
3JI0YMHIB BAXKJIUBE 3HAYEHHSI Ma€ 3aCTOCOBYBAHHS MOHSATIMHO-KATEropiaJbHOTO
amapary. IpyHTOBHOMY IOCHi/DKEHHIO CIiJ migmaTy Taki Kareropii sk
«BUSIBJICHHS», «PO3IIYK» Ta «YyMNpPaBJIiHHS» aKTUBAMH, JOCTIIUTH 3MICT caMmoi
KaTeropli «akTUBW» 1 CHIBCTABUTH IX 13 CYMDKHUMHU KaTeropisiMu. AHami3
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JeTATbHUX Ta JOKTPUHAIBHUX iX TJIyMadeHb 3HAYHO 30aratuTh HE JUIIE
KOHLIETILII0 aMiHICTPATUBHOI TISJIBHOCTI B TOCHIIXKYBaHii cdepi, a i TONOBHUTH
HayKy aJMIHICTPaTUBHOTO IpaBa BILJIOMY.

AHaJI3 OCTaHHIX J0CaiIKeHHs1 Ta myOJuaikaniii. MeToao0T1YHe MATPYHTS
JIAaHOI CTaTTl CTAHOBJSATH BUCHHS Y Tally3l aaMIHICTpaTUBHOI AisiibHOCTI: JI.B.
Kosasnsa, 1.M. MakapoBa Ta iHIIuX HaykoBIiB. OKpeMi aclieKTH AisUIbHOCTI B cdepi
BUSIBJICHHS Ta PO3IIYKY akTuBIB jgochimkyBaiu: A.M. [aBumok, A.B.
[Tonomapenko Ta iHmii. [IpoTe, BapTO 3a3HAYUTH, IO CHOTOAHI B YKpaiHi BiJICYTHI
KOMIUIEKCHI JOCTIIPKEHHSI CYyTHOCTI BHUSABIICHHS, PO3IIYKY, apelITy Ta yNpaBIiHHS
akTuBamMu. ToMy 0COOIMBOTO 3HAUYCHHSI HAOyBa€ BU3HAYCHHS 3MICTY JaHUX MOHSTH
1 KaTeropiH.

MeTow craTtTi € JOCHIDKEHHS TOHSATIMHO-KaTerOpiaibHOTO —amaparty
BUSIBJICHHS, PO3IIYKY, YIPABITIHHS aKTHBAMH, OJCPKAaHUMHU BijJ] KOPYIIIHHUX Ta
THIIMX 3JI0YMHIB, 3aKOHOJABYOTO BPETYJIIOBAHHS Y JaHiil cdepi.

Buxkiaang ocHoBHOro martepiaiay aociaigxeHHsi. 3akoH Ykpainun «IIpo
HarionanpHe areHTcTBO YKpaiHM 3 MHUTaHb BUSBICHHS, PO3IIYKY Ta YIPaBIIHHS
aKTHBaMHM, OJICP)KaHMMH BiJl KOPYIIIIMHUX Ta IHIIUX 3704MHIB»BiA 10 nmucromana
2015 poky Ne 772-VIlInig «BUSBICHHSAM)» aKTUBIB MIPOTIOHYE PO3YMITH <«JIISUTBHICTh
13 BCTaHOBJICHHS (PaKTy ICHYBaHHS aKTHUBIB, Ha SIKI MOKE OYTH HAKJIQJICHO apemiT y
KPUMIHAJIbBHOMY TPOBA/KEHHI, Y Y CIpaBl NMPO BU3HAHHS HEOOIPYHTOBAHUMHU
aKTHUBIB Ta iX CTSTHEHHS B 10X1 aAepxkaBu» [1].

Cepen OCHOBOMOJIOXHHUX PUC BKA3aHOTO JIETATHHOTO TIyMayeHHS MOHSTTS
«BUSBJICHHSI aKTUBIBY CJI1Jl BKa3aTH:

- BUSIBJICHHS € AISUTBHICTIO, TOOTO IPOILIECOM aKTHUBHOI B3aeMOJIii cy0'ekTa 3
00'eKTOM, M1 Yac sIKOTo Cy0'€KT 3aJI0BOJIBHSE CBOI MOTPEOU UM J0CSTAE METH,

- METOIO JIISITIbHOCTI € BCTAHOBJICHHS (DaKTy ICHYBaHHS aKTHBIB, Ha SIKI MOXKeE
OyTH HaKJIaJIEHO apelIT;

- BKa3aHUU apelT MOXJIMBUN Yy JBOX MPOBAHKEHHSIX - KPUMIHAIBHOMY
MPOBA/KEHHI, YW y IMBUIBHOMY B CIpaBl MpPO BU3HAHHS HEOOTPYHTOBAHUMU
aKTHBIB Ta 1X CTSTHEHHS B JIOX1J JIepKaBH.

JlocnipkyBaHe JierajibHe TIyMadeHHs MOHSTTS Ma€ 3aBEpIICHUN XapakTep,
BIJITaK apemuIT akTUBIB HE MOXE 3aCTOCOBYBATUCH B 1HIIIMX MPOBAIKCHHSX.

Posmryk akTuBiB, 3riqHO CT. 1 3aKOHY — 1€ <«JIISUIbHICTH 13 BU3HAUCHHS
MICLIE3HAXO/UKEHHSI aKTHBIB, Ha sKI MOXe OyTM HakKJIaJeHO apemr Yy
KPUMIHAJIbBHOMY TPOBA/KEHHI, Y Y CIpaBl NpO BU3HAHHS HEOOIPYHTOBAHHMHU
aKTHUBIB Ta iX CTSTHEHHS B 0Xi4 aepxaBu» [1].

[3 o03HaueHOro BH3HAYEHHS BOAYAETHCS, WIO «PO3UIYK» € JIOTTYHUM
MIPOJTOBKEHHSM TTOHSATTS «BUSBJICHHI». MeTa TaHo1 JiSIIbHOCTI TaKOX TIOB’sI3aHa i3
HaKJIQJICHHSM apelTy Ha aKTUBH Y KPHUMIHAIBHOMY MTPOBAKCHHI, UX Y CITpaBi Mpo
BH3HAHHS HEOOTPYHTOBAHUMH aKTHBIB Ta IX CTATHCHHS B JIOXiJ JIep)KaBH.

Ha nymky A.M. [{laBuatok, «BUSIBIICHHS Ta PO3IIYK — II€ MPOLUEAYPH OJHOTO
nporiiecy...Po3nyk npoBoauThes 3a pe3yiabTaTaMy BUSBICHH» [2, ¢. 86]. Buenuit
BBaXXa€, M0 JOKTPUHAIBHUMH JDKEpPETaMH TEPMIHIB «BHUSBICHHS», «PO3IIYK» €
KPUMIHAJIGHUN TPOIEC, KPUMIHAIICTAKA Ta OMEPATUBHO-PO3IIYKOBA MISUIHHICTS.
[ToromxyeMoch 13 TakuM BHCHOBKOM, BB@)KAalOUM BIUIUB JIaHUX HAyK
byHIaMEHTAIBHIM Ha PO3BUTOK aJIMIHICTPATUBHO-TIPABOBOI MIsUIBHOCTI y cdepi
BUSIBJICHHS, PO3ITYKY Ta YIPABITIHHSI aKTHBAMH.

Bapro 3a3nHauuty, mo Benukuil TiiyMadyHUM CIOBHUK CY4YaCHOI YKpPaiHCBKOI
MOBH IIiJT CJIOBOM «PO3IIYK» PO3YMIE «I110 31 3HAYEHHSIM PO3IIYKyBaTh a00 pOOUTH
MOIIYKH KOT0-, YOr0-HeOy b, BHACIIAOK MOILIYKIB a00 IIyKar4H, BUSBISATH KOIO-,
0-HeOylb J1eCh, HaNpUKIad 0co0y, 3BUHYBAau€HY B YUYHMHEHHI 3JIOYHMHY, SKa
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NEPEXOBYETHCS, TOMIO. [HIE 3HAYEHHS PpO3MIYKYy - 1€ CHUCTEeMa CIITYuX 1
OTIEpAaTUBHUX 3aXO/IIB MO0 BUSIBJICHHS 3JIOYUHI, SIKUW BTIK, BUKPAJIEHOTO MaifHa
i ixmmoro» [3].

A.B. TloHoMapeHKO poO3IIyK MaiHa BH3HAYa€ SK «KOMIUIEKC CIIIIUUX
(pO3IIYKOBHUX) Ta HETJIACHUX CIIIYMX (PO3IIYKOBHX ) JIii, OTMIEPAaTUBHO-PO3ITYKOBUX
3aXO0/I1B, K1 31MCHIOIOTHCS YIIOBHOBKEHUMHU CITY’KOOBUMH 0COOaMM M HaIpaBJieH1
Ha BCTAHOBJICHHS MICII€3HAXO/PKEHHS Ta 3a0e3MeueHHs 30epekKeHHsT MaTepialibHUX
IIHHOCTEH, 110 HaJleXaThb MiJ03PIOBAHOMY, OOBHHYBAUY€HOMY Ta Ha SIKI MOXYTb
OyTH HakIageHl apemT 13 METOI0 MOXJIMBOi KoH(ickarii Takoro MaiHa Ta
3a0e3MeveHHs [UBIILHOTO TI030BY [4, ¢. 104].

OTOX, 13 HaBeIEHUX BU3HAYCHb, MOXHA 3POOUTH BUCHOBOK, IO PO3IIYK
Oyab-yoro 4yu OyAb-KOTO B KPUMIHAJTICTUYHOMY PO3YMIHHI BHU3HAYA€THCA SK
CHCTEMa YM CYKYITHICTh 3aXOiB. Taki 3aX0/Id MOXYTh OyTH CIiaul il OINepaTHuBHi,
IJIacHI YW HeryacHi. BusHaueHHs B MpodiIbHOMY 3aKOHI PO3IIYKY aKTUBIB SIK
«IISUTBHOCT1 13 BHU3HAYEHHS MICIIE3HAXO/DKCHHS aKTHBIB, Ha SKI MOXE OyTH
HAKJIQJICHO apeliT y KPUMIHAJIBHOMY MPOBAKEHHI, YM y CIIpaBl PO BU3HAHHS
HEOOTPYHTOBAaHUMH aKTHBIB Ta iX CTATHEHHS B JOX1J Aep>kaBu» [1] He cynepednThb
KPUMIHAJIICTUYHOMY MOro pO3yMIHHIO, MpOTE, HAa HAIly JIyMKy, Ma€ OLIbII
BUPAXEHUN aIMIHICTPATUBHO-TIPABOBUI XapakTep. JIorika 3MilIeHHs aKIeHTIB y
PO3yMIHHI MOHATTS PO3IIYKY 3aKOHOJABIIEM JIJIsl HAC 3po3yMina, ajke APMA He €
MIPaBOOXOPOHHUM OpPraHoM, a IICHTPAJbHUM OpPraHOM BHUKOHABYOi BIaAW 31
CHeIiaIbHUM CTaTycoM. BiaTrak BBaxaemo, IO JIeTalbHE BHU3HAYCHHS MOHSITH
«BUSBJICHHS» Ta «PO3IIYK» aKTUBIB HE MOTPEOYy€E KOMAHUX JOOTMPAIFOBAHb 1, TOMIPU
yCIO iX MPOCTOTY, 3/1aTH1 B1I0OPa3UTH CYThb JISUIBHOCTI, 1110 B HUX 3aKJIaJal0ThCA.

3HAaYHO IIIKaBIlI€ 3 TOHATTAM «YyMNpPAaBIIHHA aKTUBAMM». 3aKOH BHU3HA4Ya€
YOPaBIIHHS SIK «IISUIBHICT 13 BOJIOJIHHS, KOPUCTYBaHHS Ta/ab0 pO3MOPSIKEHHS
aKThBamMH, TOOTO 3a0e3nedeHHs] 30€peKEHHSI aKTUBIB, HA AKl HAKJIAJCHO apemT y
KpUMIHAJILBHOMY TPOBA/PKEHHI YW y CIpaBl MPO BHU3HAHHS HEOOIPYHTOBAHUMU
aKTHUBIB Ta iX CTATHEHHS B JOXIJl JEpXkaBW, Ta iX EKOHOMIYHOI BapTOCTi abo
peanizallis TakKuX aKTHUBIB YW Tiepedada iX B YIIPaBIIHHS BIAMOBIIHO 10 IIHOTO
3aKkoHy, a TaKOX peaji3ailis aKTHBIB, KOH(ICKOBAaHUX Yy KPUMIHAIBHOMY
MPOBA/PKEHHI YW CTATHEHUX 3a pIIIEHHAM CYAy B JOXiJ JepaBW BHACIIJOK
BU3HAHHS X HEOOIpyHTOBaHUMM» [1].

Bapto 3a3nauntu, mo oxniero 3 ¢pyHkuii HarionaasHOro reHTcTBa YKpainu
3 TMHATAaHb BUSBIICHHS, PO3IIYKY Ta YIPABTIHHA aKTHUBAMH, OJEPKaHWUMH BiJ
KOPYNUIMHUX Ta IHWUX 3704uHIB (Hami APMA)e ynpaBiiHHS apemToBaHUM
MaiHOM. s  ¢yHKIiS  CTBOPIOE  MEXaHI3M  JIEPKABHO-TIPUBATHOTO
CHiBpOOITHUIITBA, AHAJIOTIM SKOMY HE ICHYBaJO paHime B  YKpaiHi, 10 €
iMIIeMeHTani€eo npakTuk €C 13 yrnpaBiiHHA MailHOM, Ha sIK€ HaKJIaJeHo apelt. B
pe3ynbTaTi Takoi MJISTIBHOCTI 3’SBISETbCA  HOBUM  PUHOK TOCIyr y cdepi
VIOPABIIHHS apelITOBaHUM MaiHOM 1 PUHOK apelITOBAHOTO MaiHa(ske Ime He
KOH(]iCKOBaHE).

Posrnsnemo peranbHilIe po3yMiHHS MOHSATTS YIpaBiaiHHS akTuBaMu. OTOX,
3aKOHOJIABEIlb TI0 AHAJIOTil 13 BUIE JOCHIKYBAaHUMHU TMOHSTTSAMU TPOTIOHYE
pO3TIIAIaTH YIPaBIIHHS AaKTUBAMU MiSUTbHICTIO. MU 13 TakuM TBEPIHKCHHIM
MOTOKYEMOCh, aJK€ YMPABIIHHSI 1 € HIYUM IHIIAM SK aJMIHICTPaTHBHOIO
misuieHICTIO. Came 1 ckiamoBa misiibHOCTI APMA  HaiiOLieml I110B’si3aHa 13
aJIMIHICTPYBaHHSIM.

I mani came 1ikaBiiie — 1€ JISUIBHICTh 13 BOJIOJIHHS, KOPUCTYBaHHS Ta/abo
PO3MOPSIIPKEHHS aKTUBaMU. SIKIIO 3rajjaTy [UBLIBHY Tplaay MpaBa BIACHOCTI, TO L€
sSIKpa3 TPaBO BOJOIIHHS, KOPUCTYBaHHS Ta PO3MOpsKeHHSI. ToOTO 3aKOHOIaBEIh
VOPABIIHHS PO3MISIAA€ K JIAJBHICTh 13 BTUICHHS MPAaBOMOYHOCTEH BJIaCHHKA.
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BxuBaHHsT TepMmiHy «Ta/ab0 pPO3MOPSIKEHHS» O3HAYAE MOKJIUBICTH TEBHOTO
OOMEKEHHSI MPAaBOMOYHOCTI BiacHWKa. Came mpo Take OOMEXKEHHS WIACThCS TPH
nepeOyBaHHI MaiiHa B TMpaBl ONEPATUBHOIO VYIPABIIHHS 4YH TOCHOJAPCHKOTrO
BizaHHsA. MeThcs 3BMYAlHO NPO MaifHO, IO HepeGyBae y BIACHOCTI JEPIKAaBH.
JloBipue ympaBiiHHA, IO 3TaAy€eThCS HEK TaKoX Iependayae HasgBHICTh
OOMEXEHHUX MPABOMOYHOCTEH came y MNHUTaHHI pPO3NOPSIHKEHHS 00’ €KTaMu
BJIACHOCTI.

Jlami micns 3araJbHOTO BCTAHOBJIGHHS CYTI JIISUTBHOCTI 3aKOHOJIaBEIlh
BJIA€THCS JI0 KOHKpETH3allii - TOOTO 3abe3reueHHs 30€peKCHHS aKTHBIB, Ha SKi
HAKJIQJIECHO apemT Y KPUMIHAJIBHOMY TMPOBAHKCHHI YW y CHOpaBl MpO BU3HAHHS
HEOOIPYHTOBAaHMMH aKTHBIB Ta iX CTATHEHHS B JOXIJ JACP)KaBH, Ta iX €KOHOMIYHOI
BapTOCTi ab0 peasizallis TaKMX aKTHBIB UM Tepeaada ix B YIPABIIHHS BiIMOBITHO
710 IIhOTO 3aKOHY, a TAaKOXK peai3allis aKTHBIB, KOH(PICKOBAHUX y KPHUMIHATHHOMY
NPOBA/PKCHHI YHM CTATHEHHX 3a PIMIEHHSM CYIy B JOXIJ J€p>KaBH BHACIIIOK
BU3HAHHS iX HeoOrpyHtoBanummu» [1]. I3 o3HadyeHoro BUIUIMBAE, IO CYTh
VIOPABIIHHS 3BOJUTHCA /O 30€pekKEeHHS aKTHBIB Ta iX EKOHOMIYHOI BapTOCTI,
pearizallisi TaKMX aKTUBIB YM Iepefada iX B ympaBiiHHSA. OCTaHHE € CBOTO poay
TaBTOJIOTIEI0, AK€ BUXOJUTH, IO CYTh YIPaBIIHHS aKTUBAMU 3BOJUTHCS JIO
nepeaadi ix B ympaBiiHHSA. Mu yCBIJJOMIIIOEMO, IO Il YIPaBIIHHSA € PI3HUMH
KaTeropisiMH, alie 13 JIETAIbHOTO PO3YMIHHS JOCIIKYBAHOTO MOHSTTS 1€ CKJIaJHO
3po3yMiTU. Y 1. 2 cT. 21 3aKk0oHY TaKO>X BKa3ye€ThCs, 110 «AKTHUBH, 3a3HAUYCHI y
YACTHHI TepIIii I1i€i cTaTTi, NpuiHATI HarioHaasHUM areHTCTBOM B YNPABIIHHA,
MIJIATal0Th OIIHIN, SKa 3A1MCHIOETHCS BH3HAYCHHMHU 3a PE3yJbTaTaMH KOHKYPCY
cy0’eKTaMu OI[IHOYHOI JIsJIBHOCTI, Ta Mepeladl B YNPaBIiHHA BU3HAYECHUM 3a
pe3ylbTaTaMH KOHKYPCY IOPHAMYHHUM ocobaM abo ¢i3uyHuM ocobam -
MIIIPUEMIIIM Yy  TIOPSAIKY, BCTAHOBJICHOMY 3aKOHOJABCTBOM TIPO JepKaBHI
(myOmiyni) 3akymiBa» [1]. To 3k TMOJOXKEHHS HaBEAEHOI CTaTTI JIUIIE
M1TBEPKYIOTh HaBEICHE Y BUSHAUCHHI.

VYmpaBiaiHChbKa JISUTBHICTH 13 TIEPEAaHHS B YHPABIIHHA MIATBEPIKYE
HEOOX1THICTh BULICHHS JIBOX KaTETOPiil TAKOTO MOHATTS — NEPBUHHE Ta BTOPUHHE
yIpaBIiHHS aKTUBaMH. B IIUBIIICTUIII OCTAHHE HABITh HA3BAIU O «CyOyMpPaBIIIHHSI,
Ta 3Ba)KAIOYM Ha BIJICYTHICTh TAaKOi KAaTeropii B HayIll aJIMIHICTPAaTUBHOIO TpaBa,
HACTOIOEMO Ha HEOOXIMHOCTI PO3TJSAy CaMe€ TMEPBHHHOTO Ta BTOPUHHOTO
YIPABIIHHS aKTUBAMH.

IlepBuHHE ympaBiiHHSA B O0e3ymMoBHiN (opmi 3aiiicHioeThest APMA 1 ioro
CJIIJI PO3TJISIAATH B IIMPOKOMY 3MICTI, TOJII SIK BTOPUHHE YIPABIIHHSA 31HCHIOETHCS
IOpUIMYHUMHU 0cOo0aMH a00 (Pi3MYHMMU 0cO0aMU — MIANPUEMIISIMY, SIK1 BU3HAYEHI
3a pe3ysbTaTaMi KOHKYpPCY. BTOpuHHE ympaBiiHHS CIiJT pO3TIISIAATH Y BY3BKOMY
3MICTI.

[ie onaHi€r0 OCOOJMBICTIO 3AIMCHIOBAaHUX MEPBUHHOIO Ta BTOPUHHOIO
VOpaBIIHHSA € T, [0 BOHM HAIIJICHI HE JUIle Ha 30€epeXeHHs aKTUBIB Ta iX
E€KOHOMIYHOI BapTOCTi, a B MEPITy 4epry A0 30UIblIeHHs Takoi BapTocTi. Came 3a
I[I€}0 KAaTEeTOPI€I0 BU3HABATUMETHCS €(DEKTUBHICTh YMPABIIHCHKOT MisITBHOCTI. |
Taka MeTa Maja 0 OyTu 000B’S3KOBO 3a3HaUeHa y AeQiHilii ynpaBiaiHHA. Y 3B 3Ky
3 IIUM TIPOTIOHYEMO BUKJIACTH 1. 4 CT. 1 B Takid pemakiiii: ynpaBiiHHS aKTUBAMH -
JUSTTBHICTD 13 BOJIOJIIHHS, KOPUCTYBAaHHS Ta/ab0 pO3MOPSAKEHHS aKTUBAMU, TOOTO
3a0e3mnedeHHs] 30€pPEeKCHHSI aKTUBIB, Ha SKI HAKJIQJACHO apemT Yy KpUMIHAIHbHOMY
NPOBAPKEHHI YW Yy CIpaBl MpPO BU3HAHHA HEOOIPYHTOBAHMMH aKTHBIB Ta iX
CTSATHEHHSI B JIOX1J JEep>KaBU, iX €KOHOMIYHOI BapTOCTI Ta CIPUSHHS 301IbIICHHIO
Takoi BapTocTi a00 peanizailisi TaKMX AaKTUBIB YW Tepelaya iX B YIOPaBIIHHS
BIIMOBIHO JI0 IIbOTO0 3aKOHY, a TaKOX peasi3allis aKTHBIB, KOH(ICKOBAHUX Y
KPUMIHAJIbBHOMY MPOBAJKEHH1 YU CTATHEHHMX 3a PIIIEHHSM CYAY B JI0X1J JIEpKaBU
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BHACIIIJIOK BU3HAHHA iX HEoOrpyHToBaHMMHU. CamMe 3aBISKH TaKOMY JOMOBHEHHIO,
Ha HaIly JYMKY, KaTeropis «ympaBiIiHHSI aKTUBaMU» MaTHUMe OUIbIIY MPUB’SA3KY 110
KaTeropii «e(eKTUBHICTH YIIPaBIIHHI», aKe camMe 70 CTBOpeHHS APMA
KOH(ICKOBaHI Ta aperiToBaHI aKTUBH (PAKTUYHO MIJJIATANM JIUIIE 30€PEKEHHIO,
BTpayaroyu MpH 1bOMY CBOIO €KOHOMIYHY BapTiCTh, PO HAPOIIYBAaHHS ii B3araii
He Himocs. I came 11 BUPIIICHHS B TOMY YHCJI1 3a3Ha4Y€HOI MpoOsieMu 1 BiIOYI0Ch
CTBOPEHHSI ATEHII]i.

€Bporneicbke 3aKOHOJABCTBO Y I[bOMY KOHTEKCTI 3aCTOCOBYE JEIIO 1HIII
KxaTeropii. FimeThes Ipo TepMiH «TIOBEPHEHHS aKTUBIiBY», SKWii, BUXOAUH i3 3MiCTy
Pimennst Pagu 2007/845/ JHA [5] oxorumioe BHSIBICHHS, pO3IIYK, 3aMOPOKYBaHHS,
apemT Ta KOH(]ICKaIlilo T0XOJIB, OACPKAHUX 3JIOYMHHHM MUIIXOM, abo iHIIOI
BJIACHOCTI, TTOB’S3aHOI 31 3JIOYMHHOIO MIsUTbHICTIO. B ye 3ragyBanmnx JlupekTuBax
€C Takox Hnerbes po Odicy 13 MOBEpHEHHS aKTUBIB, M0 MIATBEPKYE ITHUPOKHIMA
3MICT 3aCTOCOBYBAHOT'O MOHATTS. 3Ba)KalOuM Ha 3a3HAUYCHE, BBAKAEMO JOLLILHUM
3aCTOCOBYBATH 1 B YKPAaiHChKOMY 3aKOHOJIABCTBI LIUPIILY 3a 3MICTOM Je(IHIIIIO0
«TOBEPHEHHS aKTHBIB» 3 METOI0 BKJIIOUEHHS YCIX €TalliB Ta E€JIEMEHTIB JaHOro
IpOLECY.

Jist  po3riiamy 0coONMBOCTEH aaMIHICTPAaTUBHOI ISIBHOCTI Yy cdepi
BUSIBJICHHSI, PO3IIYKY Ta yNPaBIIiHHS aKTUBAMHU, OJIEPKAHUMU Bl KOPYIIIHHUX Ta
IHIIUX  3JI0YMHIB, BBaXXA€EMO 3a JIOIUIbHE BHU3HAYUTH camMe€  TOHSTTS
aaMIHICTPAaTUBHOI JISJIBHOCTI Ta MWoro ckimaaoBi. BapTto Bia3HayuTH, 110
JOCHTIKCHHIO TOHATTSI aJAMIHICTPATUBHOI MisJIBHOCTI B CBOiX HAYKOBHMX Mpalsiax
NPUIIISAIN yBary 3HadyHa KiTbKICTh BUeHUX. Cepen HUX MOKHA BUOKPEMHUTH THX,
K1 BY3bKO 1 THX, Kl IIMPOKO TPAKTYIOTh JOCIIIKYyBaHE MOHATTA. Tak, OOJHUM 13
NpeACcTaBHUKIB mepiioi rpynu BueHux € JI.B. KoBanp, gkuil cTBepKye, IO
TOJIOBHE B aJMIHICTPATUBHIN [IAJIBHOCTI — 1€ BHUJAHHS HOPMAaTUBHUX Ta
IHAWBITyaTbHUX akKTiB [6, ¢. 69]. Mu Takuil MiaXia BBaXAEMO aK HAITO BY3BKHM,
aJpke TpaBOTBOpYa poOOTa € JUIIE OJHUM 13 €JEMEHTIB aJMIHICTPaTHUBHOI
JISITBHOCTI, MMPOTE JAJIEKO HEOCHOBHHUM.

Cepen npeacTaBHUKIB 1HIIOI Tpyny BYEHUX MOHA Ha3Batu [.M.Maimaposa,
SKUW CTBEPKYE, IO «AIMIHICTpaTHUBHA MisJIBHICTh - 1€ JISUTBHICTH OpraHiB
BUKOHABYOI BJIaJU, IHIIMX JEP>KaBHUX OpPraHiB, B T. Y. OPTaHIB YNPaBIIHHA, L0
JIOTh BCEPENMHI OpPTaHiB 3aKOHOJABYOi Ta CYJOBOI BJaJM, OPTaHiB JACP>KABHOTO
KOHTPOJIIO 1 Harsiny, JEpXKaBHUX TOCATOBUX 0CI0, BUKOHABUMX OpraHiB i
MOCaJ0BUX OCI0 MICHEBOIO CaMOBpSIAyBaHHS, AEPKaBHUX 1 MYHILUMAIBHUAX
YCTAHOB, IHIIMX OPraHiB MyOJIIYHOTO YHpPaBJiHHS IIOJA0 3IMCHEHHS Ha OCHOBI
BIJIMOBIJTHUX 3aKOHIB 1 TMIJ3aKOHHUX HOPMAaTHUBHUX IMPABOBUX akTIB (DyHKIIIH
HOPMOTBOPYOCTI, JEPKaBHOIO 1 MyHILMIAJILHOTO YIPABIIHHS (aAMIHICTpYBaHHS),
3abe3neueHHs Oe3nekn 0coOOMCTOCTI, CYCIiIbCTBA 1 AepkaBu [7, C. 3].

3okpema, APMA 3abe3nieuye (opMyBaHHS Ta peatizaliito Jep>KaBHOI MOTITUKH B
cdepl BUSBICHHS, PO3IIYKY Ta YIPABIIHHS AKTUBAMU IIUIIXOM:

1) miaroToBKU MPOIO3HIIiH 10710 (POPMYBAHHS Ta peasti3arlii IepKaBHOI O THKH
(po3po0IeHHs MPOEKTIB HOPMATUBHO-TIPABOBUX AKTIB, MiJ3AKOHHUX aKTiB, HOPMATUBHO-
npaBoBuX akTiB APMA);

2) yKiaaaHHs MBKBIIOMYMX MDKHAPOTHHX YTO TIPO CHIBPOOITHUIITBO 3 OpraHaMu
IHO3EMHHUX JIep)KaB, JO KOMIICTCHIII SIKMX HaJeKaTh ITMTAHHS IIOJ0 BHUSBJICHHS,
PO3ILIYKY Ta YIPaBJIiHHS aKTUBAMH, OJIEP>KaHUMH BiJl KOPYIIIHHHUX Ta HIIMX 3/I0YHHIB;

3) HamaHHS PO3’SICHEHb, METOJMYHOI Ta KOHCYJILTAILIMHOI JIOTIOMOTU CIIAYUM,
JIETEKTUBAM, TIPOKYpOpaM Ta CyIUIsIM 3 TIUTaHb, TIOB’I3aHMX 3 BHUSBIICHHSIM, PO3IIYKOM,
MPOBEACHHM OLIIHKH Ta YIPABIIHHIM aKTUBAMU;

4) dopmyBaHHsA Ta BeleHHS CIMHOTO JEPXKABHOIO PEECTPY aAKTHBIB, Ha SKi
HaKJIJIEHO apeliT Yy KpUMIHAIbHOMY MPOBAKEHHI, KU MOBMHEH MICTUTH JIaHi MpO
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aKTUBH, Ha SIKI HAKJIQJICHO apellT Y KpUMIHAIbBHOMY MTPOBAKEHHI, CY/IOBE PIILICHHS PO
apemT Ta/abo CKaCyBaHHsI apellTy, HOMEP KPUMIHAJIBHOTO IMPOBAIKEHHS y €AUHOMY
PEeECTpi JOCYIOBUX PO3CIIiTyBaHb Ta iHIIY BiAIOBIHY iH(opMaitio [8].

Orox, Ha miacTaBl pimeHHs cyay, APMA 3pilicHIOE yrpaBiIiHHS aKTHBaMH,
Ha 5Kl HAKJIJIEHO apelIT Y KpUMIHAIBHOMY MTPOBA/IKEHH1, 3 METOI0 30€peKEHHS YU
30UIBIICHHS 1X €KOHOMIYHOI BApTOCTI MIISTXOM:

«1) mepenayi akTUBIB B YIPABIIHHA Ha MiJICTaBl IOTOBOPY YIPABIIHHS;

2) po3mOpsKEHHS — peai3aiii BIAMOBIAHUX aKTUBIB 3 IOJAJBIIUM
PO3MIIIIEHHSM TOTIBKOBMX KOINTIB Ha paxyHKax y JAepKaBHUX OaHKaxX JI0
3aKiHYCHHS KpUMIHAJLHOTO TIPpOoBaKeHHS [9].

BucnoBku. OTxe, BUSBICHHS Ta PO3IIYK € TMPOIEIypaMH OJHOTO MPOIIECY i
PO3IIYK MPOBOJMUTHCS 3a pe3yibTaTaMu BUSABJICHHS. PO3yMiHHS BKa3aHUX IMOHSTH
Oepe cCBiff MOYaTOK 13 TakKUX HAayK SK KpUMIHaJIbHE TMpaBo, IMpolec 1
KpuMiHamicThka. BusHaueHHs B TpoQiIbHOMY 3aKOHI PpO3IIYKY AakKTHUBIB SK
«IISUTBHOCT1 13 BHU3HAYEHHS MICIIE3HAXO/DKCHHS aKTHBIB, Ha SKI MOXE OyTH
HAKJIQJICHO apeliT y KPUMIHAJIBHOMY IMPOBA/DKEHHI, YM y CIpaBl MpO BU3HAHHS
HEOOTPYHTOBAaHUMH aKTHBIB Ta iX CTATHEHHS B JOX1J Aep>kaBu» [1] He cynepednThb
KPUMIHAJIICTUYHOMY MOro pO3yMIHHIO, MpOTE, HA HAIly JIyMKy, Ma€ OLIbII
BUPAXEHUN aMIHICTPATUBHO-TIPABOBUI XapakTep. Jlorika 3MillleHHsS aKIIEHTIB y
PO3yMIHHI MOHATTS PO3IIYKY 3aKOHOJABIIEM JIJIsl HAC 3po3yMina, ajke APMA He €
MIPAaBOOXOPOHHUM OpraHOM, a IIEHTPAJIbHUM OpPraHOM BHKOHABUOi BJIaaAu 31
CHeIiaJbHUM CTaTycoM. BiaTak BBakaemo, M0 JIeTalbHE BU3HAYCHHS TIOHSTH
«BUSBJICHHS» Ta «PO3IIYK» aKTUBIB HE MOTPEOYE KOAHUX JOOIMPAIIOBAHb 1, TOMIPU
yCIO iX MPOCTOTY, 3/1aTH1 B1I0OPa3UTH CYTh JISUIBHOCTI, 1110 Y HUX 3aKJIaJIal0ThCS.

3aKoHOJABelb [0 AaHAJIOrll 13 TOHATTSIMHU «BUSIBICHHS» Ta «PO3LIYK»
MPOTIOHY€E PO3TJISAaTH YOPaBIiHHS AaKTUBAaMU JISUTBHICTIO. Mu 13 Takum
TBEP/UKEHHSM  IOTOJUKYEMOCh, aJDK€ VYIOPABIIHHA 1 € HIYUM IHIOUM  SK
aAMIHICTpAaTHBHOIO JisTbHICTIO. Came 1 ckiamoBa AisibHOCTI APMA HanO1abII
MOB’sI3aHA 13 aJIMIHICTPYBAHHSIM.

VYmpaBiaiHChbKa JISUTBHICTH 13 TIEPEAaHHS B YIPABIIHHA MIATBEPIKYE
HEOOX1THICTh BUILICHHS JIBOX KaTETOPiil TAKOTO MOHATTS — NEPBUHHE T4 BTOPUHHE
yIOpaBiIiHHSA akTuBaMu. [lepBuHHE ymnpaBiiHHS B 0€3yMOBHIM (QopMI 3/1IHCHIOETHCS
HartionanbHUM areHTCTBOM 1 WOTO CIIiJT PO3TJISAATH B IIMPOKOMY 3MICTI, TOML SIK
BTOPUHHE YIPABIIHHS 3IIMCHIOETHCS IOPUAUYHUMH ocobamu abo (i3uYHUMU
ocobamMu — MIANPUEMISIMY, SIKI BU3HAYEHI 32 pe3ysibTaTaMu KOHKYypcy. Bropunhe
YIOPABIIHHS CJIIJT PO3TISIATH Y BY3bKOMY 3MICTI.

€Bporneiicbke 3aKOHOJABCTBO Y IIbOMY KOHTEKCTI 3aCTOCOBYE MACIIO 1HII
KkaTeropii. FineTbcst Ipo TepMiH «ITOBEPHEHHS aKTHUBIB», SKHil OXOILTIOE BHSBJICHHS,
PO3IIYK, 3aMOPOKYBaHHS, apeIlT Ta KOH(]ICKAIIIIO TOXO/IIB, OJEPKAHUX 3TIOUYMHHUM
IIJITXOM, a00 1HIIIO1 BIIACHOCTI, ITOB’S3aHOT 31 3JI0UMHHOIO JISUILHICTIO.
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YK 340.15(477) «1921/29»:(34.03:349.6)
Temsana Cyxopeopa,
KaHouoam opuoutdHux Hayk,3asioysay kagedpu npasa,
Binnuyvxuu mopeoseenvbHo-eKoOHOMIYHUL IHCIUNYm
Kuiscvrkozo nayionanono2o mopeogenbHo-eKoHOMIYHO20 YHIgepcumeny

IOPUINYHA BIAITOBIJAJIBHICTD 3A ITPABOIIOPYIHIEHHSA
B COEPI OXOPOHMU ITPUPOIH Y IEPLII POKU
PAJISIHCBKOI BJIAJIU TA YACH HEI

VY crarti po3rSHYTO MPOIEC CTAaHOBIICHHS aIMIHICTPATUBHOI BIAMOBIAAIBHOCTI,
daka periameHtyBasacs y 3emenbHomy Kopexcy 1922 p., 3akony mpo micu 1923 p.,
AIIMIHICTPaTUBHOMY Konekcy 1927 p- [NpargomMy Konekcy
1928 p. y mepuni poku pansHcbkoi Biaagu Ta uvacu HEIL Posrmsnyto wmipu
aJIMIHICTPaTUBHOI BIANOBIJAIBHOCTI Yy BUIVIAAI IITPaQHUX CaHKIH, BUIYYEHHS
3eMEeNIbHUX YYacTKIB Ta Mepefavy IHIIMM KOPHUCTyBadaM Ta OIUIATY TaKC, B 3aJ€KHOCTI
BiJl BUJY MIPaBO PYILIECHHS Ta PO3MIpYy HAHECEHOI ITKOIH.

Kuarouosi caosa: YCPP, anMinicTpaTuBHA BIANOBIAAJIBHICT, IITpagHi CAHKII,
neplii poKH paasHCHKOI BJIaaH, KOAU(IKOBAHI aKTH, OXOPOHA IPUPOIH.

Suhorebra T.

legal responsibility for offenses in the field of nature protection in the first years
soviet power and times nep

The article considers the process of formation of administrative responsibility,
which was regulated in the Land Code of 1922, the Law on Forests of 1923, the
Administrative Code of 1927, the Mining Code

1928 in the first years of Soviet rule and the NEP. Measures of administrative
liability in the form of penalties, seizure of land and transfer to other users and payment
of fees, depending on the type of right of movement and the amount of damage.

Key words: USSR, administrative responsibility, penalties, first years of Soviet
power, codified acts, nature protection.

IMocTranoBka 3aBaanHsi. Ha croromHi mpupomooxopoHHa crpaBa mepedyBae B
KPUTUYHOMY CTaHi, OJIHI€I0 3 MPUYHH KO € HEJOCKOHATICTh JIIF0YOTO 3aKOHO/IAaBCTBA. 3
METOI0 BUPIIIEHHS [OTO 3aBJAaHHS JOLIJBHO PO3TJSHYTH TPOIEC CTAHOBJICHHS
aJIMIHICTPAaTUBHOI BINOBIAAJILHOCTI B IEPIL POKH paAsHChKOi Biaaau ta yacu HEIL

AKTYaJIbHICTh T€MH AOCJIIKeHHS I10B’s3aHa 3 TpboMa npuunHamu. [lo-nepie —
HEOOXIAHICTh 30€peKeHHs] OXOPOHU Ta BIIHOBIEHHS MPUPOJHUX PECYPCIB B yMOBax
AQHTPOIIOTEHHOTO BIUIMBY. 3 TIPUYMHA MACOBHX TMOPYIICHb MPHUPOJOOXOPOHHOTO
3aKOHO/IABCTBA B YKpaiHl MiJ 3arpo30l0 ONMWHUIUCA 3HAYHA KUIBKICTh I[IHHMX BUJIIB
baopu Ta payHH, 3HUIIYIOTHCS X MICIIe OCEJICHHS Ta 3POCTaHHS, 1110 BEJIC 10 CKOPOUCHHS
ix uncenbHOCTI. Ha *%anb cmoctepiraeThCs CUTYallls, KOJIU MOCaI0BI 0COOM MIHICTEPCTBA
OXOPOHH HABKOJIUIIIHBOTO CEPEIOBHINA 3aMOBUYIOTh TaKi (DaKTH Ta HE BXKUBAIOTh 3aX0JI1B
3 TOTEPE/HKCHHS, MPOTHU/IIi Ta JIKBiAaIii HACHiIKIB TakuxX sBuIl. [lapanenpHO 3 UM
OpraHW JepKaBHOI BJIaJM HA MICISX 3HAYHO IMOCTAOWIN KOHTPOJIbh 3a IMEPEBUIICHHS
JOMYCTUMHUX XIMIYHUX, O10JIOTTYHHUX Ta 1HIIMX BIUTMBIB. KOMITJIEKC IMX MPUYUH BHUMAarae
B KUTTSI HETAWHUX 3aXOIB J0 BHECEHHS 3MiH JIO JIFOYOTO 3aKOHOJABCTBA, MPUTATHEHHS
NPaBONOPYUIHHUKIB A0 BIAMOBIJAIBHOCTI, MiABUILEHHS PiBHA KOHTPOIIIO 3 OOKY JAECpIKABH.

[To-npyre, — cepex 3ax0/iB BIUIMBY Ha MPaBOMOPYIIHUKIB 0COOIUBE MicIe 3aiimae
aJIMIHICTpAaTUBHA BIAMNOBIIAJBHICTh, $Ka JO3BOJSE NPOTUAISATH MPABOMOPYUICHHSM,
0e31iAIbHOCTI mocaoBuX 0cid Ta € epeKTUBHUM 3acO00M B PETYIIOBAHHS CYCHUIBHHUX
BITHOCHH y cdepl NpUPOJOKOPHCTYBaHHS. PO3BUTOK IOPHCIPYICHINI CKIaBCS TaKUM
YUHOM, IO aAMIHICTpAaTHBHA BIAMOBIAAIBHICT € TPAAMIIIHHUM Ta HAWMOUIBII YacTo
3aCTOCOBAaHMM BHUAOM OPUAMYHOI BIAMOBIJAJIBHOCTI 3a MPAaBOMOPYLIEHHS Yy cdepi
OXOpOHU MPHUPOAU. 3 1HIIOT CTOPOHU aAMIHICTPAaTUBHI MPABOBITHOCUHHU Y Cepi OXOPOHHU
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OpPUPOJM  MOXYTh BHKOHYBAaTH TaKy BaXIUBY (QYHKIiIO, K MOpodiaKkTHKa
MPABONOPYIIEHb, 1110 CIIPHSIE BAXOBAHHIO TPOMAJISH Yy Jyci O€peXIIMBOrO BiIHOIICHHS /10
MIPUPOJIH, PO3YMIHHS HEOOX1THOCTI 11 30epeskeHHs ISl MalOYTHIX MTOKOJIIHb.

[lo-TpeTe, — PO3BUTOK aJAMIHICTPAaTUBHOIO IpaBa B c(epl OXOPOHU MPUPOIU
paasHChKOi YKpaiHM TPOXOJUB 3a JyKe€ CKIAQgHUM cleHapieM. [HTepec 10
aJIMIHICTPaTUBHUX HOpPM JAIIOYMX B MeplI poku paasHcbkoi Biagu Ta yacu HEII € ne
BUIMAIKOBUM, a/K€ JOCBIJT HAKOMWYEHUW y 1eH ICTOpUYHHUM TMepiof Moxe OyTu
BUKOPUCTaHUI B Cy4aCHUX yMOBaX, 3 METOIO MIJBULIEHHS €()EKTUBHOCTI 3aKOHOAABCTBA.

AHamiz myOuaikamid. AHami3 myOmikamiii Moka3sye 10 HasSBHY JITEpaTypy
HEOOXITHO pO3AUIMTH Ha 1B1 rpynu. Ilo-mepire, 1e mparii BYEHHX, SKi PO3ITIISAAIN
TEOPETUYH] MUTAaHHS aJMIHICTPATUBHOTO IpaBa Ta JI€AKl aCleKTH PO3BUTKY L€l HAyKH.
o uncna sxux BimHOCcAThCs mpaii M.C. Crporosuuy, I1.€. Henbaitno, B.B. I'amynbko,
B.M. I'apamyxk, C.H. bpatycs, B.B. Jlazapes, JI.H. [Torosa Ta iH.

HesBaxaroun Ha  HaAsSBHICT, LMX JOCHIDKEHb IMTAHHA [OB’A3aHI 3
aJIMIHICTPAaTUBHOIO BIJNOBIIAJBHICTIO 32 MPAaBONOPYIICHHS Yy c(hepu OXOPOHU MPUPOJIHU Y
nepir poku paasHcbkoi Biaaau Ta yacu HEII He Oynu po3risHyTi B MOBHOMY 00Cs31 Ta
MOTPeOYIOTh CBOET CHCTEMAaTH3AIll1 1 OLTBII IETaIbHOTO PO3TIISI Y.

Mertoro podOTH € JOCIIDKEHHS HOPM aJMIHICTPATUBHOI BIJMOBIJAIBHOCTI Y
Koau(iIKOBAaHUX aKTaX, MPUHHATHX Y MEPIi pOKU paasHChbKoi Biaau Ta yacu HEII.

Buxiiagennss marepiajiB JOCIIIKEHHS HEOOXiHO pO3MOYaTd 3 TOTO, IO
npotsroMm 1918 — 1921 pp. Tepuropis Ykpainu Oyna 3axoIjieHa YEpPBOHOIO apMi€ro 1 Ha
[IUX 3eMJISIX OYB BCTAHOBJICHHM O1TBIIOBUIIBKIN pexuM. XapaKTEPHOIO PUCOIO0 TTPAaBOBOTO
perymroBaHHs Oyja Ta OOCTaBHHA, IO y TOH ICTOPUYHUN TEPioja IisId HOPMATUBHO-
NPaBOB1 aKTH, SIKI IpuiiManucs opranamu Biaau PagsHceekoi Pocii Ta YCPP, mo 3HauHo
YCKIIQJTHIOBAJIO TIPAKTUYHE BUKOPUCTAHHS TAKUX JOKYMEHTIB.

[TuTanHs OXOPOHU MPUPOIU MaTU B YKpaiHi AaBHI Tpaaullii, 3 IPUUUHU TOTO, 110 B
JIOpEBONIONINHUN Tiepiofl, sk Bkaszye B.€. bopeiiko, Bimomi ykpaincbki HaykoBi [L.A.
TyrkoBebkuii, H.B. Ilapnemans, H.O. [lIuHrappoB cTaBuiM NUTaHHSA PO NPUUHATTA
HOPMAaTHUBHO MIPABOBUX aKTIB 3 3aXUCTy (yopu ta Gaynu [7, c. 31].

AnmminictparuBauii  Komekce  YCPP  OyB  3aTBep/ukeHHH  ITOCTaHOBOIO
Bceykpaincekoro IlenTpansHoro BukonaBuoro Kowmitery Big 12 xoBTHs 1927 p.
Komudikamiitni poGoTM 3 MIATOTOBKM MNPOEKTY JAHOTO aKTy [odYalucs Yy
1922 p., B ceprri 1924 p. npoekt AnminictpatuBHOro Komekcy YPCP Oyio BHeceHO Ha
posrisin Panmm Hapomnux Kowicapis (PHK), ska He mnpuiiHana naHuidl JTOKYMEHT Ta
BIJIIPaBWJIa Ha JOOMPAIIOBAHHS 3 MPUYMHU HEMOBHOTO BIJOOpaXKeHHS PEBOJIOLINHOT
3aKOHHOCTI. 3 TOYKH 30pY OXOpPOHM MpHUpOAHHX pecypciB B Konekci MicTuiucs crarri,
MOB’sI3aH1 3 OXOPOHOIO JICiB, pU0, MOJTIOBAHHS, HITUX €IEMEHTIB IPUPOIH.

Ha miaroroBky koau¢ikoBaHOTO akTy BIUIMHYJA BIJICYTHICTh ICTOPUYHOTO JIOCBITY
MiATOTOBKM TaKMX JOKYMEHTIB, 3 MPUYMHM TOTO, IO Y TOM mepioj B €BpoIll JuIIe B
[Topryramii nisB AnMiHICTpAaTUBHUN KOJIeKC. B IiloMy pPO3BHUTOK aJMIHICTPAaTHBHOTO
npaBa B paJsHCHKiM YKpaiHu XapakTepu3yBaBcs CKJIaJHOIO TUHAMIKOIO 3 MPUYUHH TOTO,
mo AnminictpatuBHuil Kogexc YCPP, npuiinaruii y 1927 p. B ymoBax nomituku HEII,
(aKTUYHO MPHUIMHUB CBOIO Aif0 Ha mo4atky 30-X pOKiB, y 3B’A3Ky 3 BCTAHOBJICHHSM B
CPCP totamiTapHOTO PEXUMY.

OcoOnuBictio AaminictpatuBHoro Kogexcy YCPP 1927 p. Oyna yHidikaiis HopMm
BIJIMOBIIAJILHOCTI 3a TPABOMOPYIIEHHS, sIKI BUKJIAaJanucs B cTaTTi 47, 10 HajgaBala
noBHoBakeHHss Hapomunomy Kowmicapiatry BuyrtpimHix CrnpaB, MiTIIEHChKAM  BiIinam,
CeIMIIHMM Ta CUIBCBKMM paJaM 3aCTOCOBYBATH Taki Mipu, sSK JoraHa, mrpadu,
NPUMYCOB1 POOOTH, aAMIHICTPATUBHUI apellT.

Hopmu aaminicTpatuBHoro mpaBa y cdepli OXOPOHH 3eMJll  IIMPOKO
BUKOPHUCTOBYBAJIHMCS B SIKOCTI I1HCTPYMEHTY NPUTATHEHHS /O BIAMOBIAAIBHOCTI
NPaBONOPYITHHUKIB, TEPIIUM JOKYMEHTOM, TPUCBSYCHUM OXOPOHI IHOTO TPUPOIHOTO
pecypcy OyB Hexper «IIpo 3EMITIO», SIKUH MPUNHATO Ha
II Beepociiicekomy 3’1311 Pan pobitTHuumx 1 congarcbkux aemnyrtatiB 25-27 xoBTHs (7-9
mucrtonazaa) 1917 p.

VY 11(24)-12(25) rpyans 1917 p. y Xapxosi, kMl Ha TOH yac OyB CTOJIULIEIO
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YPCP, Bindyscs I Bceykpaincekoro 3’i3my Pan, Ha sxomy Oyno NpUIHSATO pillleHHS,
3rigHo sikoro nir0 Jekpery «[Ipo 3emiio» mMOMMpIOBAIO HAa TEPUTOPIi pPajsiHCHKOI
VYkpainu. HacTynmHMM KpOKOM pO3BUTKY aAMiHICTPATHBHOI BIAMOBIJATBHOCTI ¥y
npuponooxoponHiii cgepi craB [exkper BLBK «lIpo comiamizamiro 3emii» BiJ
19 mortoro 1918 p., y sskoMy Oy710 CKacOBaHO MPHUBATHE MPaBO BIACHOCTI Ha 3€MIIIO, IIIO
CTaBajia BJIACHICTIO JIEpXKaBU Ta MepeIaBaliocsl TPYIALIUM Ha 3acajaXx 0e3KOIITOBHOTO Ta
nocTiiHoro kopuctyBanHs. Sk 3a3nauae T.b. CapkicoBa, 3eMisi CTall «HIYUEIO»
BJIACHICTIO, HI CYCHIJIbCTBA, HI JEpP>KaBH, 10 3HAYHO YCKJIAHIOBAJIO aIMIHICTPAaTUBHE
BpETYJIIOBaHHS MUTaHb 3eMJICKOpUCTYBaHHA [, c. 11].

Ha Teputopii YCPP omnum 3 mepmux 3aBaaHb OUIBIIOBHIIBKOI BIATu CTajlo
BUPIIICHHS 3€MEIbHOr0 MHUTaHHA, Ha 1o OyB HampasieHuil Jlexkper PHK YCPP «lIpo
HaIllOHAJI3aI[il0 BCIX KOJIMIIHIX Ka3eHHUX, MOHACTUPCHKHX, MICBKHX 1 MOMIIIHUIIBKUX
3emenb» 1920 p.

3emenpHuil Kogexc YCPP OyB 3atBepmxenunit 29 nucronaga 1922 p., npu4uHOIO
OPUMHATTS KOAM(DIKOBAHOrO akTy OyJlIM 3MIHM Yy CYCHUIBHO-TIOJITUYHOTO JKUTTI
OUTBIIIOBUIIBKOI JIep KaBH, JIe CTaBCs Tepexia A0 HoBoi ekoHomiuHoi momituku (HEII), B
pamMKax SIKOi JTI03BOJISUIOCS BOJIOJIHHSI NMPUBATHOIO BiacHicTio. Tomy 3emensuuit Koneke
YCPP Bu3HauaB HOBI 3acajJyd 3€MJICKOPUCTYBAHHS, 3€MJICBOJIOAIHHS, OXOPOHU I[HOTO
IMPUPOJIHOTO PEeCypcy Ta IOPUIUYHOI BiAMOBIAATBHOCTI. aBlanHsaM 3emMenbHoro Komekcy
YCPP Oyno peryntoBaHHSI 3eMEJIbHUX BiJIHOCHH, JOKYMEHT CKJIaaaBcs 3 mpeaMOynu i 4
yactuH ("I[Ipo Tpymose 3emiekopuctyBanus", "IIpo wmiceki 3emmi", "lIpo nepkaBHe
3emenbHe MaitHO", "IIpo 3emieycTpiit Ta nepeceneHHs"), mictuB 227 crarei. Sk Bkazye
0O.C. KonbacoB, mpuiHSTTS IIbOTO JOKYMEHTA B paMKax IMiAr0OTOBKU 3eMenbHuX Koekcis
coro3Hux pecmnyonik: PPOCP 1922 p., binopycskoi CPP 1925 p., AzepOaiimxancekoi CPP
1923 p., Apmsucbkoi CPP 1923 p., I'pyzuncekoi CPP 1924 p. [5, c. 144].

AJIIMIHICTpaTHBHA BiAMOBIAAIBHICTS BCTAHOBIIOBAJAcA 3a Mii, SAKi MOPYIITYIOTh
CYTT€BI IHTEPECHU 1HIIMX 3€MJIEKOPUCTYBAUiB, NMPU I[bOMY BIACHUKU 3EMEJIBHUX YTiJh HE
MaJIi MpaBa BXKMBATH 3aXO0/1B, K1 NOTIPIIYIOTh CTAH 3€Melb. 3T1IHO 13 CT. 53, IOpuANYHA
BiIMIOBITAIbHICT periiaMeHTyBajlacs NUITXOM MPUITHHEHHS MPaBa 3eMJICKOPUCTYBAHHS Y
BUIAJIKaX BUKOPUCTAHHS 3€MEIbHOI AUISHKYU IS LJIEH, HEJ03BOJICHUX 3aKOHOM Ta KOJHU
BUKOPUCTAHHS 3eMJIi 3 OOKY OJIHI€T 0cOOM 3aB/IaBaJIO MIKOAM CYCIIHBOMY TOCIIOAApPCTRBY.
VY koan¢pikoBaHOMY aKTi BCTAHOBIIOBAJIMCS IITpa(HI CaHKIII 3a MOPYLUIEHHS CelsHaMU
MpaBUJI OXOPOHHM 3e€MeJIb Ta HE TIPOBEACHHS JAepkaBHOI peectpartii yrigs (cT. 203).

III. AgmiHicTpaTuBHA BiAMOBIIATBHICTH 32 MOPYIICHHS 3aKOHOJABCTBA MPO JICH
Ma€ JJaBHE KOPIHHA Ta TPaAMIlii, K1 3HAWUIUIM BiTOOpa)KEHHs y TMOJIOXKEHHSX JlicoBHX
YcraBiB Pociiicekoi immepii, ski npuiimanucs y 1802, 1835, 1842, 1857, 1876, 1905 Ta
1913 pp. Ak Bkazye M.I. QaineeB, opuaIMyHa BiAMOBIIATBHICTE 32 JICOMOPYIIEHHS Oyna
NOB’s13aHa 3 TOJIIIEHCHPKUMH OOMEXKEHHSIMH, CIPSIMOBAHMMH Ha CTBOPEHHS YMOB
OXOPOHHOI isTbHOCTI Aepxasu [1, c. 81]. Ilepmmm 3 TakuM HOPMATUBHO-TIPABOBHUX aKTiB
oyB Jlexper PHK YCPP «IIpo oxopony miciB» Big 26 mtororo 1919 p. Sk 3a3nagae b.B.
Kinmtok, pansHcbka Biaga  (aKTUYHO Y3aKOHWJIA XWKAllbKi pPYyOKH JICIB y310BXK
3aJ1I3HUIb, IIOCEHMHUX AOPIT, MapKiB, NaM’ITOK KyJIbTypH, OeperiB pik [4, c. 68].

B ymoBax mpoBeneHHS HOBOI €KOHOMIYHOI TOJITHKH 3 METOK YHMOPSAKYBaHHS
NpaBOBIAHOCMH B  cdepi JICIBHALTBA 1 BCTAHOBIEHHS  BIANOBINANBHOCTI 32
MPaBOMOPYIIEHHS Y 11K cdepl OyB MiATOTOBICHUN MPOCKT 3aKOHY, MPUCBIYECHUN OXOPOH1
JiciB Ta BUHeceHUM Ha oOroBopeHHs | Bceykpaincbkoro 3°i3ay poOITHHKIB J1ICOBOTO
rocrojapctBa. B pesynprari mpoBeneHHs komudikamiiiHux poOiT Ha IV cecii BIIBK
3 mucromana 1923 p. Oy npuitHsaTHii 3akoH «lIIpo micu YCPP». Sk Bkazye A.1O. boituyk,
TeKCT OyB MIATOTOBIEHMH KoMmiciero ctBopeHoro Pamnapkom YCPP 3 mpencraBHHKIB
HapKOMarTiB 3eMJIepoOCTBa, FOCTHIIIT, BHYTPIIIHIX CIIpaB Ta 1HIIUX BIAOMCTB [2, ¢. 98].

[TuTanHg OpUAMYHOI BIANOBIAATBFHOCTI 3a IMPABOMOPYIIEHHS, MOB’s3aHi 3 IIHUM
NPUPOTHUM 00’ €EKTOM PETJIAMEHTYBAJIHCS B CTAaTSAX, IO 3HAXOAMIIUCS B PI3HUX YaCTHHAX
nokymenty. Tak, m.45 Bigninmy 2 «OxopoHa JTiCiB» BCTaHOBIIIOBaja BiAMOBIJATBHICTh
JICOBOI CTOPOKI 32 HEBHUKOHAHHS 3aXHMCTy 1 OXOPOHM JICiB, a TaKOX BKa3yBaja Ha
HEOOXITHICTh TPUTATHEHHA [0 BIAMOBIJATBHOCTI 3a HE3aKOHHY pPYOKY, KpaaiKKH,
MiNaay JIiCy, MCYBaHHS JICIB XyA0000 Ta MPOBEACHHS APYTOPSAIHUX JTICOKOPUCTYBAHb.
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BpaxoByroun mieBicTh IOTO 3aco0y, OUTBIIOBUIIPKA BiIaJa BHPIMIMIA 3aCTOCYBATH
MoAIOHMI miaxia, mo 3Hanmio BimoOpaxkeHHs y IloctanoBi PHK Big 17 Gepesns 1924
poky «IIpo mpemitoBaHHS 3a BHKPHUTTS OCi0, IO CBaBUIbHO pyOaroTh 1 0€33aKOHHO
KOPHUCTAIOTh 3 JIICIB 1 JIICOBUX AUIBHUI». 3TiJHO LBOTO aKTy Yy pa3l HaKJIaJIEHHS Ha
MIPaBOMOPYITHUKIB MTPpaQHUX CAHKIIIH, 3 CYM OTPHUMaHHUX BiJ MPOJIaKy KOH(ICKOBAHOTO
Jicy, iX yactuHa y po3Mipi 30% BuIUtauyBanacs y BUIIISIII IPEMii MpaliBHUKaM JIiCOBOi
CTOPOKI1, Kl BAKPWJIM TAKUX IIPABOIIOPYIITHUKIB.

IV. Po3BUTOK aiMIHICTPATUBHOI BIAIMOBIJANBHOCTI B c(epl OXOpOHHM Hajap OyB
TICHO TIOB'S3aHU 3 HEOOXIIHICTIO 3aXHCTY BiJl MPaBOMOPYIIEHb OaraTux POJIOBHII, SKi
3sHaxoauuch Ha TepuTopii YCPP. Jlo iX uncna BITHOCHINCH BYT1JIbHI KOTIAJIBHI Ta CiJIb Ha
teputopii JlonOacy; 3amizHa pyna B KpuBopizpkomy Ta KpemeHuynbkoMy OacelHax;
Mmapranenp y [IpuaHinpoBChKOi HU30BHHH Ta TOKJIAAU TOPQY B PI3HUX YACTHHAX KpaiHU.
SAx Brkazye JI.I. Ko3pskoB, aaMmiHICTpaTHBHA BIAMOBINANBHICT Yy JaHId cdepi
IpyHTYyBajacs Ha JEKpeTax, MOCTAaHOBAaX Ta IHIIMX AaKTiB PaasHCHKOI BIaad, B SKHX
pEriiaMeHTYBJIMCS 3aXOAU 3 OXOPOHMU O€3MEeKH, KUTTS, 3J0pPOB’S MpalliBHUKIB Ta
HEJOMYIIEHHS 3a0pyIHEHHS Mi3eMHUX BoJ [6, c. 152].

BucHoBkM. AIMiHICTpaTHBHA BIiMOBINAIBHICTE Y cdepl OXOPOHU MPHUPOIH
3HaiIa BimoOpaxkaHHs B 3MicTi AnmiHicTparuBHoro Kogexkcy YCPP 1927 p., skuii
MICTHB TIOJIOKEHHS CTOCOBHO OXOPOHHM JICIB, TIapKiB, CKBEpiB, OOpOTHOM 3
MOIIKO/DKCHHSIM TIOCIBIB, JIYyK Ta TACOBWIN, TMOPYUIEHHSM TMPaBUJI MHUCIMBCTBA Ta
pubanbCTBa.

Po3BUTOK aMiHICTPAaTUBHOT BIANOBIAAIIBHOCTI y cpepi OXOPOHU 3EMENb MPOXOAUB
3a CKJIQJHUM CIIEHapieM, 3 MPUYUHU TOTO, M0 y Iii chepu MM aKTH, NPUHHATI B
paasHebkiid Pocii Ta YCPP, ski 3a3Hanu Tpancdopmalii, B 3B’43Ky 3 MEPEX0J0M [0
nomitukn HEIIL. 3nauna yBara mpuauisigacs OXOpOHM HaJp Ha miacTaBl ['ipHHUYOro
Kognekcy 1928 p., B sIKOMy BCTaHOBIIIOBAJIMCS HOPMHU aJMiHICTPATUBHOI BIAMOBIIaJIbHOCTI
3a MPaBOMOPYIIEHHS BCTAHOBJICHHX MpaBWJI Ta IHCTPYKIN, TMOB’si3aHI 3 HE3aKOHHOIO
pO3poOKoI0, 100HMUEt0, omepalli 3 MOIIYKYBaHHS, PO3BIAKH, BUTSATHEHHS Ta MEepepoOKH
MIPUPOJTHUX KOTIAJICHb.

AnMiHICTpaTUBHA BiJIMOBITANBHICTH B Cepi OXOPOHU JICIB periamMeHTyBajacs y
3akoni npo snicu YCPP 1923 p., Ha 3MiICT SKOro BIUIMHYJIM HOPMHU JOPEBOJIIOIIIHOTO
npaBa Ta JlicoBux VYcTaBiB pociiickkoi immepii, B SKUX BH3HAuYaBCS CKJaj
MPaBOIOPYIIEHb, BBOAMWIACS CHCTeMa Takc Ta mrpadHux cankmii. B 3akoni «IIpo micu
YCPP» BcTaHoBmtoBanacs BIANOBIIANBHICTh 32 HE3aKOHHY pYOKy JIiciB, MiAmanmy Jicy,
NICYBaHHS X XyA00010 1 IpoBeJdeHHS 0e3 M03BONIY JIPYropsaHUX JICOKOPUCTYBaHb Ta
nepeadavyanocsi CTMMYJTIOBaHHS JIICOBOI CTOPO’KH 3a 3aTPUMaHHS MPaBOMOPYIITHHKIB.
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Cherkasskyi R.

Functions of the State Customs Service as a subject of crime prevention
and counteraction

The article, based on the analysis of scientific views of scientists and current
legislation, highlights a list of key functions of the State Customs Service of Ukraine
as a subject of combating and preventing crime, among which are: law
enforcement, control and information functions. A meaningful description of each
of the outlined functions of the LCA is given.

It is proved that as a subject of counteraction and prevention of crime the
State Customs Service of Ukraine performs three key functions: law enforcement,
control and information.

Emphasis is placed on the fact that the law enforcement function of the State
Customs Service in the context of the presented issues is to ensure the rights and
legitimate interests of man and citizen, as well as the state as a whole, in the
customs sector, prevent their violations, protect the latter. That is, this area of work
involves the implementation of the State Customs Service of all necessary measures
to maintain the proper level of work of the entire customs sector of the state and a
high level of its legality.

It is noted that the information-analytical function of the State Customs
Service, as a subject of counteraction and prevention of crime, is to collect and
systematize information on the state of the entire organizational and staffing
structure of customs authorities to combat violations of customs legislation,
establishing miscalculations in the mechanism of such work. as well as identifying
ways to overcome them and improve the overall performance of all components of
the department.

It is generalized that the list of functions specified in the article indicates the
practical side of the State Customs Service of Ukraine as a subject of crime
prevention and counteraction in general and in the customs sphere in particular. At
the same time, the list of these functions is not constant, because it can and should
change depending on the challenges facing the Ukrainian state in modern realities.

Key words: State customs service, functions, tasks, law enforcement activity,
control, information.

Key words: State customs service, functions, tasks, law enforcement activity,
control, information.

IHocranoBka  mpodaemu. Cepexn  BChOIO  CHEKTPY  IMOKIIAJICHHUX
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3aKOHO/JABCTBOM Ha Jlep:kaBHy MUTHY ciyxOy VYKpalHU 3aBlaHb, a TaKOX
BU3HAYCHOI METH iX MISUTBHOCTI 3T1IHO 13 MUTHUM KOJIeKCOM YKpaiHH, OCHOBHOO
ix pobotu Oe3nocepeHbO K CyO’€KTa 3aro0iraHHs Ta MPOTHIl 3JIOYMHHOCTI B
VYKpaini MOXKHa BU3HAUUTHU JIHUIIE OAHY 3akpiruieHny came y [loctanoBi KMV niib,
KOTpa Ma€ KOMIUIEKCHHM XapakTep Ta Iepejdadae BHUPIIICHHS TaKUX 3aBAaHb:
1) 3a0e3mneueHHss peamizamii  JepKaBHOI MOMTHKH Yy cdepi  OopoThOH 3
MPaBOMOPYIICHHSIMH IIiJl Yac 3aCTOCYBaHHS 3aKOHOJABCTBA 3 MHUTaHb MUTHOI
crpaBy; 2) 3amoOiraHHs Ta MPOTHAIS KOHTpabaHmi; 3) 60poThOa 3 MOPYIICHHSIMH
muTHUX npaBui. o x cTocyerbes ¢ynkiiit Jlep:kaBHOT MUTHOT city:k0u Y KpaiHu,
K cy0’eKTa 3amoOiraHHs Ta MPOTHU/IIT 3JI0OYMHHOCTI Ha TEPUTOPIl HAIIOI Jep>KaBH,
TO JaHWH acreKT, Ha BIAMIHY BiJl 3aBJjaHb, HE 3HAXOIUThH HAJIC)KHOTO OKPECIICHHS B
MOJIOKEHHSAX YMHHOTO 3aKOHOJABCTBa YKpaiHu. OKpiM TOro, OUIBII CKIAJHUM €
came pOo3yMIHHS MOHATTS «(YHKITID.

Cran pgocaimxkennsi. Okxpemi TpoOJeMHI NWUTaHHS, TOB’s3aHl 13
dbyHkuionyBaHHAM Jlep>kaBHOI MHUTHOI CHOY>KOM Yy CBOIX HAyKOBUX IMpaIpsix
posrasgano Oarato HaykoBmiB, 3o0kpema: O.JI. Bamecekuii, H.I. I'masyHoBa,
B.4. Manunoscekuii, B.1. Ocaguuii, 1.B. Posnytenko, 1.B. Caxunen, A.B. CokoJioB
O.B. Xomenko Ta Oarato iHmUX. BTiM, He3BakalouM Ha YUMAy KIJIBKICTh
HAyKOBUX 3J00YyTKiB, BUCHI (PAKTUYHO 1032 CBOEIO YBaror 3aJMIIMINA MUTaHHS
dbyHkuii, ski Bupinrye JlepkaBHa MUTHaA ciyk0a, sIK Cy0’€KT 3amoOiraHHs Ta
MPOTHUAIT MUTHIM 3JTOYMHHOCTI.

Meta i 3aBaaHHsl JOCHiIKeHHSA. MeTOI0 CTaTTi € BCTAHOBUTH KOJIO Ta
oxapakTtepusyBatu (QyHKIli Jlep:kaBHOT MUTHOT CITy>)kKOM K Cy0’€kTa 3amoOiranHs
Ta MPOTUAII 3JIOYMHHOCTI. 3aJyUlsl BKa3aHOi METH HEOOXIJHO BUPIIIUTH HACTYMHI
3aBJAHHS: PO3KPUTH ETUMOJIOTII0 TOHATTS «(PYHKII1»; OCHIIATA TEOPETUYHI
NIOXOAM MO0 3akpiruieHHs mnepeniky ¢ynkmin JIMC B3arami Ta B pamkax
3ano0iraHHs Ta NPOTUALT 3TI0YMHHOCTI, 30KpEMa.

HaykoBa HoBu3HA nociigkennsi. HaykoBa HOBU3HA CTATTI MOJSITAE Y TOMY,
mo B poOOTI MAICTaB MOAAJBIIOTO PO3BUTKY PO3YMIHHA TMepeniky (yHKIIT
Jlep>xaBHOT MUTHOI CITY>KO0U SIK Cy0’€KTa 3amo0iranHs Ta MPOTUIIT 3TTOYMHHOCTI.

Buknaa ocHoBHoOro marepiaay. B moNOXEHHSX TIyMayHUX CIIOBHUKIB
CIIOBO «(YHKIlisS» Ma€ HACTyMHI JediHilmii: pojib, 3HAYEHHS YOro-HeOy/ib;
000B’SI30K, KOJIO IISUIBHOCTi; OOOB’SI30K, KOJO JIsUTBHOCTI; NMPU3HAYCHHS, POJIb;
SBUIIE, 10 3QJICKUTHh BiJ] 1HIIOTO Ta 3MIHIOETBCS B MIPy 3MIHHM IIHOTO 1HIIIOTO
SBMIIA; poOOTa, BUKOHAHA OPraHOM, OPTaHi3MOM; CIIYKOOBE MPU3HAYEHHS OJTHOTO
3 €JIEMEHTIB COLIIAJIbHOI CUCTEMH CTOCOBHO 1HIIOTO ab0 CHCTEMH B LIJIOMY 1 TaKe
iHme [1, ¢.658,751]. HaiiGinbiie po3mOBCIOMKEHHS TEPMIH «PYHKIIS» Ma€e y
MaTEeMaTHIll, SKa BHU3HAYAE CJIOBO, SK 3aJICKHICTh 3MIHHHX BEJIWYMH, iX
CHiBBITHOIIEHHS, 3 OIJISAAY Ha SKE€ KOKHOMY 3HAUYCHHIO TICBHOT BETUYMHH «X)
BIJIMTOBIIa€ 3yMOBJICHE 3HAYCHHS 1HIIOT BeMUUHU «Y» [2, ¢.1449].

OTxe, B y3araJilLHeHOMY HayKOBOMY 3HAa4€HHI (DYHKIIII0O MOKHA BU3HAYUTH,
K TIEBHUM HAmNpsM AiSUTBHOCTI, MPU3HAYEHHS SKOTOCh O0’€KTy, a TaKOX HOTO
B3a€EMO3AJICKHICTh BiJl 1HIUX 00 €KTIB. OMHAK, SKIIO TEPMIH «DYHKIIsH PopMye
3araJlbHO-€THUMOJIOTTYHY OCHOBY MOXIAHHMX BiJl HbOTO KaTeropi, To 6e3mocepeHbo
pPOJIOBUM TOHATTSIM i1 (pyHKIiK [lepkaBHOT MUTHOI ciyxOu YKpaiHu CIif
BBa)XaTH (PYHKIIT ypaBiHHA Ta (DYHKIIT OpraHiB Jep>KaBHOI BIIAIH.

Tax, B ynpaBmiHchkiii Haymi ¢yHkuisg, y TiaymadenHi H.B. ITucapenko,
B.B. borymskoro ta FO.I1. butsika — 11€¢ BITHOCHO CaMOCTiiHI i OHOPIHI YaCTUHU
3MICTY YMPAaBIIHCHKOI MISUIBHOCTI, B SIKUX BHUPAXKAETHCS BIIAJHO-OPTraHI3yIOUU
BINIMB cyO'exkta ympaBiiHHa Ha oO'ekt [3, c¢.129]. LJI. bauuno, A.M.I'mi0os,
['.I. ITerpoB, O.M. banaypka BBaxaroTh, 110 (QYyHKIIIT — 1€ OKpeMi nepioau (cTauii),
HaAIMpsIMKKU YIIPaBIIHCHKOI ISJIBHOCTI, MOB'SI3aHI MK COOOI0 €IMHOIO KIHIIEBOIO
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METOI0, 3apaJl JOCSITHEHHS SKO1 31MCHUTHCS Mpoliec ynpasiiHHs [4, c.27-28]. B
rajry3i Jep>KaBHOTO YNpaBJIiHH:, 30kpeMa, 3a po3yMiHHsIM D.JI. dinouko PyHKIIT —
1Ile TIOPIBHAHO CaMOCTIMHI, CIemiagi3oBaHl YacTHHU 3MICTY YyHOPaBIIHCHKOI
JUSTTBHOCTI, 10 XapaKTepU3YIOThCS MEBHOIO LUIHOBOIO CIPSIMOBAHICTIO Ta SKICHOIO
OJTHOPIHICTIO. ICHYIOTH PI3HI BHUJM YNPABIIHCHKUX (YHKIIH. 3 TOYKH 30py
BHYTPIIIHBOI TEXHOJIOT1i YMPaBIIHCHKOI MiSILHOCTI HaWyacTille BUIUISIOTH TaKi,
K TMPOTHO3YBAaHHS, IUIAHYBaHHSA, OpraHizailisi, peryJioBaHHs, YIPaBIiHHA,
KOOpJIMHallisl, 00J11K, KOHTpoJib [5, ¢.172]. 3a H.I. 'mazyHoBa (yHKIIii nepxaBHOTO
yIPaBIiHHS BU3HAYAIOTHCS TaKOXK SIK CYKYITHA, CYCHUIBHO 1 00'€KTMBHO HEOOXi/IHA
TUSUTBHICTD yCi€1 CUCTEMU JIEP>KaBHOTO YIPABIIHHS 3 peami3aliii (pyHKIi aep:xaBu
[6, c.126-127]. Ha aymky JI.B. KoBams, QyHKIlis IepKaBHOTO YIpPaBIiHHS - 1€
BiJ0OCOOJIEHA YacTWHA JIeP>KaBHO-YIPABIIHCHKOI [IAIBHOCTI, SIKIH TpUTaMaHHa
NEeBHA €IHICTh 3MICTY 1 sIKa 3IMCHIOETbCS HA OCHOBI 3aKOHY CIHEIiaJIbHO
CTBOPEHUMH OpraHaMHM BHUKOHAaBYOi BIAAH, CHCHU(PIYHUMU METOAAMHU IS
NPOBEICHHS B OJKUTTA 3aBIaHb JCpXKaBHOTO ymopaBiiHHs [7, ¢.26-27].
B.4. ManuHOBChKUM BU3HA4Ya€ 1€ TOHATTS SIK CKJIAJO0B1 3MICTY YIPaBIIHCHKOI
JUSITBHOCTI, 10 XapaKTEpU3yHOThCS IEBHOI CaMOCTIHHICTIO, OJHOPITHICTIO,
CKJIQJHICTIO 1 CTaOLIBHICTIO BJIQJHO OPraHi3ylOuoro BIUIUBY CY0'€KTa yNpaBIIiHHS,
CHPSIMOBAHOTO0 Ha 3a0€3MEUEHHS )KUTTEBO BAXKIMBUX NOTpPeO 00'€KTa ympaBiliHHA

[8, c.202].
[lomo ¢yHKIiKM opraHiB JepKaBHOi BIaad, TO, HAOPUKIAL, 3a
B.b. ABep’sHOBUM — 1€ y3arajpHIOIOYa XapaKTEpUCTHKA, IPU3HAYECHHSA U

CIOpPSIMOBAHICTh [1H OpraHiB BUKOHABYOI BJAJH, CIHPSAMOBAHHUX HAa JOCSITHEHHS
00’eKTHBHO OOYMOBJICHHX IIIJIed Ta 3aBIaHb JepkaBHOTO ympasiiaas [9, €.106].
A.B. ®enoroBa n10BOAUTH, MO (YHKIII JepKaBHUX OPraHiB € HalpsMKaMu
JISTBHOCTI 3 peani3alli «30BHIIIHIX» I, M0 CTOATh Nepesd AEp:KaBow Ta ii
opranamu [10, c.5]. 3a po3yminasm B.M. JloBrans ¢yHKI1 OpraHiB BIagul — 1€
OCHOBHI HaIpsIMU 1 BUJM 1X JISUTBHOCTI, B IKUX Ma€ CBI BHUpa3 CyTHICTh, 3MICT Ta
ColllaJIbHEe TIPU3HAYEHHS OpraHy; fAKi TOB’si3aHI 3 peami3ali€lo KOMIETEeHITT
OKpPEeMHUX OpTraHiB BIAMOBITHO JI0 iX MICI Ta MPU3HAYEHHS Y 1HCTUTYIIHHOMY
MeXaHI13Mi 3 METOIO JIOCATHEHHS MEBHUX Pe3yJbTaTiB (3aBaaHb Ta MeTH) [11, c.61].
A.B. CoxkonoB ta O.B. XoMeHKO BKa3ylOTh y CBOIX HayKOBUX Mpalsx, mo QyHKI1
OpraHiB BUKOHABYOiI BJaJM BU3HAYAIOTHCA (DYHKIIISIMU JIEPKABHOTO YTMPABIIHHS 1
(bakTHYHO € 4YacTUHOIO (YHKIIA [epKaBHOTO YOpPaBIiHHSA B IijioMy. Bonwu
BU3HAUYAIOTHCSA CIHUIBHUMH  I[UIAMHA  JIEPXKABHOTO  YIPABIIHHS, TaKUMU 5K
NIJBUILEHHS TPOMAJICBKOro Jo0poOyTy, 3aJ0BOJICHHS COLIAJIbHUX MOTped 1
1HTEpeCiB, 3a0e3MeueHHs MpaBonopsAaKy 1 0e3neku 1 Tak gaii. Kpim mporo BueHmit
HaroJollye Ha TOMY, 110 KiIacu(pikyBaTh (PYHKIIi JE€pKAaBHOTO YIPABIIHHS BapTO
Ha BHYTpIIIHI (YIpaBIiHHSA YCEpEAuH1 JepKaBHOI CHCTEMHM, IO YIpPaBIA€) i
30BHIIIHI (i JEp’KaBHUX OpraHiB Ha KepoBaHI O0'€kTH), Ha 3araibHl (IO
peari3oByIOThCA yciMa opraHamu) 1 crnenudiydai (BU3HAYyBaHI CHEIU(BIKOIO
¢yHkmioHansHOT 001acTi) [12;13].

OTxe, TpoaHaI3yBaBIIM PI3HOMAHITHI MIAXOAW 10 BU3HAYCHHS TOHSATTS
«(yHKITIs», 30KpeMa, B po3pi3l poOOTH OpraHiB Jep>KaBHOI BIaJH, MOKHA BKa3aTH,
10 B LIJIOMY TPaKTyBaHHS HAYKOBLIB BiJIOBIIal0OTh 3arajlbHOMY €TUMOJIOTIYHOMY
3HAYEHHIO TEpPMiHY, aje B KOXKHOMY OKPEMOMY BHIMAJKy HaroJONIyeThCS Ha
ICHYBaHHI JOJJaTKOBHX XapaKTepU3yIounx MOMeHTIB. Hampukiaz, GyHKIii opranis
JepKaBHOI BJIaJIM — 11€ B OUIBIIOCTI BUMAJKIB CaM€ OPIEHTOBAaHI BEKTOpU iX
(GYHKIL10OHYBaHHS, 110 BUXOASTH 13 TOCTaBICHUX MEepe BIAOMCTBAMU 3aB/IaHHAMH.

Cnuparourch Ha BukiajneHe, ¢GyHkuii JlepkaBHOI MHTHOI CIIyXOH SIK
cyO’exTa 3arnobiraHHs Ta NPOTHUII 3JTOYMHHOCTI MOYXHA TPAKTYBAaTH, SIK BU3HAUEHI
MOJIOKEHHSIMA ~ 3aKOHOAABCTBA  YKpaiHM  OCHOBHI ~ BEKTOPH  JISJIBHOCTI
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JlepMuUTCIy:k01, 3AIACHEHHS SKUX CHOPSAMOBAHO Ha peaii3alilo MOCTaBICHUX
nepea BiJOMCTBOM 3aBllaHb, K Cy0’€KTa 3amoOiraHHs Ta MPOTHUIIl 3JIOYMHHOCTI B
Hami aepkaei. To0To, PyHKIT MOXOAATh Bij LJIEH poOOTH MUTHUX OpraHiB Ta
CYTT€BO JOMOBHIOIOTH iX. Tak, SKIIO 3aBAaHHS — 1€ CKJIaJ0BI METH, TO (DYHKIIII B
JAHOMY BWIAJIKy, € HampsMamMu MPaKTUYHOI peami3auii 3aBaaHb. [lpu upomy,
3BaKalO4UM Ha HEOCBITJICHICTh Mepeniky (QyHKINH B YMHHINA 3aKoHOAaBUll 0a3i,
BB)KA€EMO HEOOXIJTHUM Y MiJICYMKY JaHOTO HAYKOBOT'O JTOCIHIJIKEHHS MPEACTaBUTH
OCTaHHI 3 YpaxyBaHHS BU1JICHOTO BUSHAYEHHSI.

1) [IpaBooxoponna @yukmis. Cmig 3ayBaXUTH, LI0 MPABOOXOPOHHA
¢bynkiii, 3a BuzHaueHHsAM [. JlaBpiHuyk mnependavae OXOPOHY KOKHOTO UJieHa
CYCIIIJIbCTBA BiJl HECTPABEIIMBOTO TOBOKEHHS 3 00Ky iHmuX ocio [14 c. 99].
B.I. Ocagumii BBakae, M0 MPaBOOXOPOHHA (QYHKIIS — 1€ TapaHTyBaHHS
(GYyHKIIIOHYBaHHSI CyCIUIBHUX BIJHOCHH, YperyinboBaHux mpaBoMm [15, c.71; 16,
c.24]. .B. CaxxneB 00CTOIO€ AYMKY TIpO T€, IO MPABOOXOPOHHA (QYHKIS — IIe
HAIpPSIMOK JISTTLHOCTI JIepKaBH, IO BUPAXKA€E 11 CYTHICTh HA JAHOMY 1CTOPUYHOMY
eTari, CpsSIMOBaHU Ha BHUPIIIEHHS OCHOBHMX 3aBJIaHb IO 3a0€3MEUYEHHIO0 OXOPOHU
KOHCTUTYIIIHHOTO JIay, MpaB Ta CBOOOJI TPOMAJIsiH, 3aKOHHOCT] Ta MPABOMOPSAKY,
YCIX BPETyJIbOBAaHUX MPABOM CYCIUIbHUX BITHOCHH, 1 3MIHCHIOETHCS Y BIJTIOBITHUX
dbopmax Ta ocobauBUMHU MeTogamu [17, ¢.68].

Tox, mpaBooxoponHa ¢yHkiis JlepkaBHOT MHUTHOI CIy»OUM B KOHTEKCTI
MPEICTABICHOI MPOOJEMAaTUKU TOJisArae y 3a0e3leueHHl IMpaB Ta 3aKOHHUX
IHTEpECIB JIIOJMHU 1 TPOMAJISIHUHA, a TAKOX JEpXKaBU B IIJIOMY, Yy MUTHIN ramys3i,
HEJIONYIIECHHSI iX TMOpPYIIEHb, 3IIMCHEHHS 3aXHCTy OcCTaHHiX. ToOTo, maHuit
HampsMOK  poOOoTH  mepenbayae  3A1iMcHEHHs  JlepKMHUTCIy>)k0010  BCHOTO
HEOOXITHOTO KOMIUJIEKCY 3aXOJIB 3 METOI0 MIATPUMKH HAJIEKHOTO PIBHS poOOTH
BCHOTO MUTHOTO CEKTOPY JEP>KaBU Ta BUCOKOTO PiBHS HOTO 3aKOHHOCTI.

2) KonTponbHa ¢yHkuig. Y Teopii aAMIHICTpaTUBHOTO IpaBa Ta
YIOPaBIIHHSI KOHTPOJIb PO3TISAAETHCS Y JEKUIBKOX 3HAYEHHSX, 30Kpema: 1) popma,
30BHIIIHE BHUPAXEHHS ISJIBHOCTI JEpKABHUX OpPraHiB Ta iX MOCaJOBUX OCIO;
2) 3aci0, 3a JOMOMOTOI0 SKOTO 3IIHCHIOETHCSA KOHTPOJIbHA ISUTbHICTh JACPIKaBHUX
OpraHiB Ta iX IMOCAJOBHX OCIO 3 METOI 3a0e3MeueHHs 3aKOHHOCTi; 3) ojHa 13
dbyHKIIM 3M1ACHEHHS JepkaBHoro ympasiinHs [18 ¢.93]. B y3araibHeHOMy
3HAQYCHHI KOHTPOJb SBJIIE COOOK0 OCOOJMBHM BHJ IIPAaBOBIIHOCHH MiX
KOHTPOJIIOIOYMM CY0’€KTOM Ta TMIJIKOHTPOJILHUM 00’€KTOM, 3a SKUX MepIIui
KOOPAMHYE Ta CHOPSIMOBYE MISUIBHICTH I1HIIOTO, 3TAHO A0 3a3Jajerib 3aJaHux
paHilie napaMeTpis.

Came 311iiCHEHHSI KOHTPOJIBHOI (DYHKIIT 3aiiMae OUIbIy YaCTUHY JISJIBHOCTI
JepxxaBHOi MUTHOI cinyx0u VYkpaiHu. 30KpeMa, MUTHUHA KOHTpPOJb, IO
peanizyeTbcsi B poOOTI BiIOMCTBa mepeadadae co0O CYyKYIMHICTh 3aXOMdiB, 3aJJis
3a0€3MeueHHs] JO0JIepKaHHSI HOpM MUTHOTO KOAEKCY, 3aKOHIB Ta IHIIUX
HOPMATHBHO-TIPABOBUX aKTIB 3 MUTaHb MUTHOI CIpPaBH, MIKHAPOIHHUX JOTOBOPIB
YkpaiHu, YKIaJAeHHX y BCTAHOBIICHOMY 3aKOHOJAaBCTBOM mopsaaky [19].
[TepenbaueHi KOHTPOJIBLHOIO (PYHKITIEIO MTPABOBI IHCTPYMEHTH HAAAIOTh MOKIIUBICTh
BCTAHOBJIIOBATH BIIXWICHHS y MUTHUX BIJIHOCHHAX, y TOMY YHCII TakKi, IO
MOPYIIYIOTh YMHHE 3aKOHOJABCTBA Ta, 30KpEMa, MOXYTh HECTH CYCIUIbHY
HEOEe3IeKy.

3) [ndopmartiitna-anamituana  Qyskiis. Po3kpuBaioum 3MICT  J1aHOT
¢dbyHKLIi BapTO 3BEPHYTUCH 10 HaykoBuX HampaitoBanb [1.B. ITamika, sikuii Hagae
JIOCUTh BHUYEPNHY i1 XapaKTEPUCTUKY, IUTYEMO: «BaKJIMBOIO CKJIaJIOBOIO III€i
¢dbyHKuii crana oprasizauis 30upaHHs Ta 30epiranHs iHQopMalii Mpo Pe3yNbTaTH
MUTHOTO KOHTPOJTIO i MUTHOTO odopmIteHHs, 3a0e3MeYCHHS
30BHIIIHBOEKOHOMIYHOI JISIBHOCTI HAYKOBO-CTATUCTHUYHUM CYIIPOBOJIOM, OOMIH
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MOTEPEAHBOI0 1H(POPMAIIIEIO 3 KpaiHaMU — TOPrOBUMH MapTHEpaMH MpO TOBApH 1
TPAHCTIOPTHI 3aco0u, OOMIH 1HQOpMAIlIEI0 3 IHIIUMHU JEP)KaBHUMU OpraHaMH M
Jep)KaBaMH, 3a0€3MEUYCHHS Ta y4acTh Yy MpOIEAypax MHUTHOTO OQOpMIICHHS i
KOHTPOJIIO, aBTOMaTH3aIlis (0€3 ypaxyBaHHS JIOJICBKOTO (PaKkTopy) MpoIecy aHaaizy
W perymoBaHHS MUTHHX pu3HKIB Tommo» [19]. Tox, iHpopmariiiHo-aHaTITHYHA
byHkIis B poboTi JlepKMUTCIyKOH, SK CyO’€KTa MNpOTUIli Ta 3amoOiraHHs
3JIOYMHHOCTI, TMOJiArae y 300pi Ta cuctemaTuzaili iHdopmarlii mpo craH poOOTH
BCI€T OpraHi3allifHO-IITaTHOI CTPYKTYPH MHUTHHUX OpPraHiB y HampsMy MNpOTHIIi
MOPYIIEHHSM MHUTHOTO 3aKOHOJIaBCTBA, BCTAHOBJICHHS MPOPAXYHKIB y MeXaHI3Mi
Takoi poOOTH, a TaKOXX BHU3HAYCHHS NUIAXIB X TMOAOJaHHS Ta 3arajibHOro
YIOCKOHAJIEHHS POOOTH BCIX CKJIaJ0BHX BiIOMCTBA.

BucnoBrb. Tox, mnpoBeacHe HaykoBe JOCHIDKCHHS JIa€  3MOTY
KOHCTaTyBaTH, 110 came JaHl (pyHKIii BKa3ylOTh Ha MPAKTUYHHUMA OIK AisNIBHOCTI
HepxaBHoi MuUTHOI ciyxOu VYikpainu, sk cy0’ekra 3amoOiraHHs Ta MPOTUMII]
3JIOYMHHOCTI B3arajii Ta y MUTHIH cdepi 30kpema. Pazom 13 TuM, nepenik BkazaHUN
GyHKIIIA HE € cTaauM, a/pKe BiH MOXKE Ta Ma€ 3MIHIOBATHCh B 3aJICKHOCTI BIJ
BUKJIMKIB, SIKl TOCTAIOTh MIEPE]l YKPATHCHKOIO JIEPKABOIO Y CyJaCHUX peaisx.
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